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Ammazzini v. Anglo American PLC, 2016 SKCA 141

Richards Ottenbreit Caldwell, November 3, 2016 (CA16141)

Civil Procedure – Class Actions – Certification – Application to
Stay – Appeal
Civil Procedure – Class Action – Standing

The appellants, representatives of a proposed class action, had
applied for leave to appeal the decision of a Queen’s Bench
chambers judge. The chambers judge had ordered a conditional
stay of the appellants’ proposed multi-jurisdictional class action
in response to an application made the representative plaintiff in
a similar class action pending in Ontario (see: 2016 SKQB 53). At
the same time as the leave application was brought, the
representative plaintiff of the Ontario class action brought an
application requesting that if leave was granted that he be given
status either as a respondent or an intervenor in the appeal
proper. Leave to appeal was granted but the judge (in appellate
chambers) referred the question of the Ontario plaintiff’s status
to the panel hearing the appeal (see: 2016 SKCA 73). The Ontario
plaintiff then applied again to be granted status as a respondent
or as an intervenor.
HELD: The application was granted. The applicant was granted
the status of party respondent with the right to file a factum and
participate in the resolution of the appeal. The court found that
the order appealed from by the appellants had been made by the
certification judge in response to the application filed by the
applicant. Therefore, in the particular circumstances of this case,
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he must have a status in the Court of Appeal that would allow
him to engage in the defence of the order in question. The issue
of whether the applicant had the standing or status to bring the
application for a conditional stay in the first place would remain
a question to be considered at the appeal proper.
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Saskatchewan Medical Association v. Anstead, 2016 SKCA 143

Ottenbreit Caldwell Herauf, November 11, 2016 (CA16143)

Civil Procedure – Class Actions – Certification
Civil Procedure – Queen’s Bench Rules, Rule 3-14
Civil Procedure – Appeal – Application to Strike

The Saskatchewan Medical Applicant (SMA) appealed against
the Queens’s Bench chambers decision dismissing its application
under Queen’s Bench rule 3-14 to strike a class action claim by
the respondent on the basis that the court lacked jurisdiction
over the subject matter of the claim. The decision regarding that
application was part of a decision in which the chambers judge
granted certification of the respondent’s class action (see: 2014
SKQB 406). The appellants had first filed an application seeking
leave to appeal the chambers judge’s certification decision on the
basis that the Saskatchewan Medical Care Insurance Act
(SMCIA) constituted a comprehensive code in relation to matters
of medical compensation which displaced the common law.
Therefore, the chambers judge had erred in determining that
there was an authentic cause of action under s. 6(1)(a) of The
Class Actions Act (CAA). The chambers judge of the Court of
Appeal denied leave, stating that the same arguments had been
made unsuccessfully at the certification hearing, and the
proposed appeal on the issue of the causes of action was not of
sufficient merit and importance to warrant an appeal. The
appellant then filed a notice of appeal against the rule 3-14
decision. The respondent applied to have the appeal struck on
the grounds as follows: 1) it was an abuse of process. He argued
that the issues on the rule 3-14 application and the inquiry under
s. 6(1)(a) of the CAA were substantially identical and the
determination under the latter was also a determination of the
subject matter jurisdiction; and 2) the decision appealed was
interlocutory and the appellant had failed to apply for leave to
appeal.
HELD: The respondent’s application to strike the appeal was
allowed. The court found with respect to the grounds that: 1) the
issue of subject matter jurisdiction was the core issue in both the
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s. 6(1)(a) CAA determination and the Queen’s Bench rule 3-14
determination. The chambers judge correctly ordered that the
applications be heard together. The approach prevented possible
inconsistent verdicts. The appellant’s filing of the appeal was an
abuse of the court’s process because it was an attempt to use the
same arguments on the same issue; and 2) where, as here, a
certification application and a preliminary application are heard
together and the certification decision is appealed, the defendant
should appeal the decision on the preliminary application at the
same time and apply for leave to do so. Section 8 of The Court of
Appeal Act, 2000 requires leave to appeal against interlocutory
decisions. The court held in this case, the rule 3-14 decision
would have been final if it resulted in the class action being
struck. As it had not finally disposed of the substantive issue of
the certification, the decision was interlocutory and the appellant
should have but failed to obtain leave.
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Hunter v. McCorriston, 2016 SKCA 144

Jackson Caldwell Whitmore, November 9, 2016 (CA16144)

Statutes – Interpretation – Family Property Act, Section 21,
Section 22
Civil Procedure – Queen’s Bench Rules, Rule 1-6, Rule 4-18
Family Law – Division of Family Property – Family Home

The appellant appealed against an order made by a Queen’s
Bench judge in chambers permitting the respondent to advance a
claim for equal division of the parties’ family property and
family home. The parties had entered into a prenuptial
agreement that provided the family home would become the
appellant’s property upon dissolution of the marriage and that
each party would retain any other property and its increase in
value they brought into the marriage. The appellant filed her
petition in March 2013 for a divorce, custody of the children,
exclusive possession of the family home, an order preventing the
dissipation of family property under The Family Property Act
(FPA), and custody and guardianship over the children’s
property pursuant to The Children’s Law Act, 1997. In the
particulars of her property claim the petitioner stated that she
was relying upon the terms of the agreement and was not
making a claim in respect of the division of family property. A
chambers judge granted the petitioner interim exclusive
possession of the family home in April 2013. In March 2014 the
petitioner’s lawyer wrote to the respondent’s lawyer, requesting
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an answer to the petition within 14 days. The respondent’s
counsel served an answer on the petitioner’s counsel but failed
to file it with the court. In the answer the respondent stated that
he opposed the petitioner’s claim for exclusive possession of the
family home under s. 29(1) of the FPA and guardianship of the
children’s property because he claimed custody of the children
and the petitioner’s claims would be in conflict with his claim. In
May 2014, the petitioner served an application for judgment and
asked that the matter be set down for determination as an
uncontested proceeding to be heard pursuant to rule 15-23 on
the basis of affidavit evidence. The petitioner asked for divorce
and an order that the balance of the relief sought in the petition
be adjourned sine die. Shortly thereafter the application for
divorce was granted and the balance of relief sought in the
petition was adjourned sine die. The parties proceeded through
the pre-trial conference process regarding outstanding issues. In
December 2015 the respondent applied for an order permitting
him to advance a claim for equal division of the family home and
property despite not having filed a counter-petition, relying
upon Queen’s Bench rule 1-6. He also put the pre-trial
conference briefs of both parties in evidence because the
appellant had argued that there had been undue delay in making
the application. The briefs alluded to negotiations between the
parties regarding the agreement. The chambers judge found that
rule 1-6 permitted the respondent to file a counter-petition
claiming relief under the FPA pursuant to s. 21(1) and s. 22(1)
and to submit the pre-trial briefs on the basis that their contents
responded to the appellant’s argument of undue delay in
making his application. The appellant’s grounds of appeal
included the following: 1) whether the chambers judge erred
when he concluded Queen’s Bench rule 1-6 applied in the
circumstances; and 2) whether the chambers judge erred in
dismissing the appellant’s objection to the use of privileged
materials.
HELD: The appeal was allowed. The court set aside the order
and remitted the matter to the Court of Queen’s Bench for
continuation of the pre-trial conference or a trial on the
outstanding issues between the parties. The court found with
respect to each issue that the chambers judge erred: 1) in making
his order under rule 1-6. Under s. 2 of the FPA, only spouses can
rely upon s. 21 and s. 22. At the time of the respondent’s
application, the parties were divorced. Rule 1-6 does not apply to
cure non-compliance with substantive law or the failure to
exercise of a right under statute. It empowers a judge to cure
only procedural errors arising under the Queen’s Bench Rules.
The court also rejected the respondent’s argument that the
chambers judge could have granted him leave nunc pro tunc
under the inherent jurisdiction of the Court of Queen’s Bench.
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The respondent had not explained why he failed to file an
answer or counter-petition or his delay in bringing his
application for leave to do so. Further, the validity of the
prenuptial agreement was an issue between the parties but it had
not been put at issue before the courts. The reference to it in the
appellant’s petition was a statement of fact required by Queen’s
Bench rule 5-41(1)(a)(xii) and form 15-6. The balance of relief
sought in her petition did not include a family property claim
under the FPA. The respondent had not objected to the
petitioner’s statement as to entitlement as to other family
property in his answer, which had not been filed. He had
objected only to petitioner’s statement of entitlement to the
family home because it would conflict with his claim for custody
of the children; and 2) in admitting otherwise inadmissible
evidence on the bases that the briefs countered the appellant’s
assertion of undue delay and because the respondent could
waive any privilege regarding his own pre-trial brief so as to
establish that his position had remained consistent throughout
the proceedings and that any delay in filing the counter-claim
was waived by or acquiesced to by the appellant. The judge’s
reasons did not fall within the recognized exceptions set out in
Queen’s Bench rule 4-18. The court found that there were no
compelling reasons to override the presumption of
inadmissibility of settlement pre-trial conference materials.
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Houk v. Daniels Investments Saskatoon Ltd., 2016 SKCA 147

Jackson Ryan-Froslie Wilkinson, November 28, 2016 (CA16147)

Civil Procedure – Appeal
Civil Procedure – Certificate of Pending Litigation
Real Property – Lis Pendens – Vacating the Certificate

The appellant appealed the chambers judge’s decision denying
her request to vacate certificates of pending litigation filed by the
respondent. The respondent registered the certificates against
two properties that the appellant had an interest in after issuing
a statement of claim alleging the appellant misappropriated
funds. The respondent alleged that the misappropriated funds
were used to acquire and/or improve the properties. A pretrial
conference was held in October 2013 and in June 2015 the
appellant brought an application to strike the statement of claim
for want of prosecution and for an order pursuant to s. 47 of The
Queen’s Bench Act, 1998 vacating the certificates. The
respondent agreed to vacate the certificate with respect to one
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property so that it could be sold with the appellant’s portion of
the proceeds being held in trust.
HELD: The appeal was allowed. The appeal court distinguished
the Fisher case because it dealt only with the issue of whether the
certificate in that case should be vacated pursuant to s. 46 of the
Act on the basis the plaintiff’s action did not bring into question
title to or an interest in the land against which the certificate had
been registered. The court in Fisher did not deal with the matters
enumerated in s. 47 of the Act. The chambers judge correctly
determined that the statement of claim called into question title
to or an interest in the land covered by the certificates of pending
litigation as required by s. 46. The chambers judge
misinterpreted s. 47 of the Act by misapplying Fisher; he failed
to determine whether the certificates should have been vacated
on s. 47 grounds. The matter was remitted back to the chambers
judge to be determined on its merits.
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O. (A.) v. E. (T.), 2016 SKCA 148

Ottenbreit Whitmore Wilkinson, November 28, 2016 (CA16148)

Family Law – Custody and Access – Appeal

The appellants appealed the trial decision of a Queen’s Bench
judge that awarded custody of a five-year-old child who had
been in their care for four years to the respondent, the child’s
biological father (see: 2015 SKQB 92). The child had been put up
for adoption by its mother, the former common law spouse of
the respondent, without advising the respondent. The appellants
had begun adoption proceedings when the respondent learned
what had happened to the child and began a quest to have her
returned to him. For four years the appellants resisted, but after
the trial the judge agreed with the opinion of the expert
appointed by the court to conduct an assessment of custody and
access that the child be transitioned to the respondent’s home.
The grounds of appeal were that the trial judge gave undue
weight to the preservation of the biological ties, to the parties’
different experiences in parenting, to cultural factors and to the
findings of the court-appointed assessor in preference to the
opinion of the appellants’ expert. The appellants also applied to
adduce fresh evidence. They had obtained a psychological
evaluation of the child from an American psychologist who had
reviewed the documentary evidence provided by the appellants.
HELD: The appeal was dismissed and the application to adduce
fresh evidence denied. The court reviewed the trial judge’s
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decision and found it could not find error in his conclusions. The
court denied the application to adduce the evaluation because it
had not met the test that the evidence was highly relevant and
credible and potentially decisive as to the child’s best interests
established in Catholic Children’s Aid Society of Metropolitan
Toronto v. M.(C.).
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R. v. Stromberg, 2016 SKCA 154

Lane Ottenbreit Caldwell, November 18, 2016 (CA16154)

Criminal Law – Assault – Conviction – Appeal – Application for
Leave

The appellant sought leave to appeal from a decision of a
summary conviction appeal court judge, pursuant to s. 839 of the
Criminal Code. The appellant was convicted after trial of assault
and uttering a threat. He and the complainant were the only
parties to testify and the trial judge did not believe the appellant.
The summary conviction appeal judge reviewed the evidence
and determined that the trial judge applied the principle of R. v.
W. (D.), did not believe the appellant and found that he had
committed the assault. The trial judge’s finding did not raise any
question of law.
HELD: The appeal was dismissed. The court found that no error
of law had been shown.
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R. v. George, 2016 SKCA 155

Richards Jackson Whitmore, December 2, 2016 (CA16155)

Criminal Law – Sexual Offences – Sexual Interference – Person
Under 16 – Acquittal – Appeal

The respondent was charged with sexual interference, contrary
to s. 151 of the Criminal Code, and with sexual assault, contrary
to s. 271 of the Code. She admitted that she had had sexual
intercourse with the complainant, who was 14 years of age at the
time of the offence. The trial judge concluded that the sexual
activity had been consensual, that the respondent honestly
believed that the complainant was 16 or older, and that the
Crown had not proven that she had taken all reasonable steps to
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ascertain the complainant’s age. In the last finding, the trial
judge referred to a variety of factors, including the complainant’s
physical appearance at trial, that he associated with boys who
were 17 when the respondent met him, that he smoked, and that
he displayed a callous and arrogant attitude to the sexual
encounter when he testified. He then acquitted the respondent of
both charges. The Crown appealed the acquittals on the ground
that the trial judge erred in his consideration and application of
s. 150.1(4) of the Code.
HELD: The appeal was allowed and a new trial was ordered.
The court found that the trial judge erred in law when he relied
on various considerations arising after the sexual contact
occurred, whereas s. 151.1(4) of Code required the respondent to
take all reasonable steps to ascertain the age of a prospective
sexual partner before sexual contact occurred. The trial judge
focused on the complainant’s mature appearance and his cocky
testimony regarding his sexual encounter with the respondent at
the time of the trial. As these considerations were central to his
decision, the error had a material bearing on the acquittal that
justified setting it aside and ordering a new trial.
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R. v. Chu, 2016 SKCA 156

Lane Jackson Ottenbreit, December 2, 2016 (CA16156)

Constitutional Law – Charter of Rights, Section 7
Criminal Law – Procedure – Adjournment
Criminal Law – Disclosure

The appellant appealed from his conviction for conspiring to
traffic in cocaine, contrary to s. 465(1) of the Criminal Code, and
trafficking in cocaine, contrary to s. 5(1) of the Controlled Drugs
and Substances Act (see: 2014 SKQB 414). He argued that to
allow the conviction to stand would be a miscarriage of justice
and that the verdict should be set aside and a new trial ordered.
The first ground of appeal was based upon the trial judge’s
refusal to grant an adjournment of the trial to allow a review of
recently disclosed and discovered documents (see: 2014 SKQB
288). Two days before the trial, Crown counsel disclosed the
existence of 1,900 document amassed by the police involved in a
separate investigation of the appellant of which Crown counsel
was unaware. The police had prepared a 176-page index to the
documents. Crown counsel began a review of the index on the
Saturday before the trial and released 27 documents and the
index in electronic form. When the trial commenced on Monday,
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defence counsel applied for an adjournment to enable her to
review the documents. Crown counsel advised the judge that it
was not possible to say that the documents weren’t relevant and
suggested that the appellant’s lawyer could review the index at
their office on Tuesday. The court granted an adjournment until
Wednesday morning. Although the defence counsel attended at
the Crown offices, she was required to show Crown counsel
what she wished to review and they reviewed the document
with her. After defence counsel objected to the court about this
lack of privacy, the court reconvened to allow further
submissions on the disclosure issue. Crown counsel then argued
that the documents in the index overlapped with documents
already disclosed and the balance of the index dealt with money
laundering. When asked by the trial judge how the money
laundering records could assist her in her defence, counsel
responded that the documents could be relevant if the Crown
disclosed them but that it was impossible for her to say without
having examined them. She then asked for an adjournment of
the proceedings in their entirety. The trial judge refused on the
grounds that once the Crown had justified non-relevance, it fell
to the defence to provide a basis as to why the documents should
be characterized as relevant and subject to disclosure, citing R. v.
Chaplin. He classified the index as the equivalent of a Laporte
inventory.
HELD: The appeal was allowed. The conviction was set aside
and a new trial ordered. The court found that the trial judge
erred by misapplying the test in Chaplin. He wrongly placed the
burden on the defence to demonstrate the relevance of existing
documents that the Crown refused to disclose. The court found
that in light of the Crown’s late disclosure and non-disclosure,
the trial judge erred by not a granting an adequate remedy to
address the breach of s. 7 of the Charter by the Crown. In his
decision regarding the adjournment request, the trial judge also
erred in describing the index in this case as a Laporte inventory,
a finding that allowed him to conclude that the Crown had met
its disclosure obligations. The index was not a Laporte inventory
as it was prepared for a different purpose and did not provide
sufficient detail to permit the defence to decide whether to seek
disclosure.
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R. v. Kvale, 2016 SKCA 157

Lane Ottenbreit Caldwell, November 18, 2016 (CA16157)

Criminal Law – Motor Vehicle Offences – Driving with Blood
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Alcohol Exceeding .08 – Conviction – Appeal

The appellant appealed from the decision of a Queen’s Bench
judge that dismissed his appeal from conviction after trial in
Provincial Court. The appellant had been found guilty of driving
while his blood alcohol content exceeded .08. Before the trial
began the defence brought a Charter application alleging that the
appellant’s s. 10(b) Charter right to counsel had been breached,
and a voir dire was held. The Crown called all of its evidence,
and the arresting officer and the appellant were the only
witnesses. The appellant argued that he didn’t exercise his rights
to counsel because he was a diabetic and needed to urinate. The
judge decided that no Charter breach had occurred and admitted
the Certificate of Analysis and found the appellant guilty. Later
the appellant’s counsel applied to the trial judge pursuant to s. 7
of the Charter for disclosure and production of the documents
related to the designation of the qualified technician, certification
of the Intoxilyzer and proficiency examinations of the qualified
technician. The judge dismissed the application because it
appeared to be a fishing expedition and the argument could
have been made at the outset of the proceedings. The appellant
appealed both the trial judge’s findings that there had been no
breach of the appellant’s s. 10(b) Charter rights and her later
decision to dismiss the application pursuant to s. 7 of the Charter
for disclosure. The summary conviction appeal court judge
concluded that the trial judge had not erred in applying the legal
principle to the facts as found (see: 2016 SKQB 208).
HELD: The appeal was dismissed. The court agreed with the
reasons of the summary conviction appeal judge.
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Robin v. Saskatchewan (Police Commission), 2016 SKCA 159

Herauf Ryan-Froslie Wilkinson, December 6, 2016 (CA16159)

Administrative Law – Judicial Review – Saskatchewan Police
Commission – Appeal
Professions and Occupations – Police – Serious Misconduct –
Penalty

The appellant appealed from the decision of a Queen’s Bench
judge who had dismissed his application for judicial review of
the decision of the Saskatchewan Police Commission (SPC) (see:
2016 SKQB 36). The appellant had been employed as a police
officer for three years. He was dismissed by the Chief of Police
pursuant to s. 60 of The Police Act, 1990 on the grounds that he
was unsuitable for police service. The appellant appealed to a
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hearing officer of the Office of the Commission pursuant to s. 60
of the Act. The hearing officer found the appellant guilty of
discreditable conduct involving a pattern of deceit and making
false statements. The hearing officer set aside the dismissal and
ordered a nine-month suspension and one year of probation. The
Chief appealed that decision to the SPC. It found the hearing
officer’s disposition on penalty unreasonable, determined that
the appellant was unsuitable for police service and ordered his
dismissal. The appellant then unsuccessfully applied for judicial
review. The judge found the SPC’s decision on penalty to be
reasonable. The parties agreed that the judge properly selected
the reasonableness standard of review of the SPC decision. The
appellant argued that the judge had erred in the following ways:
1) by determining that it was not her role to review the hearing
officer’s decision because the judge had relied upon inapplicable
Ontario jurisprudence and failed to rely upon the Saskatchewan
decision in Dumbovic, which required an independent review of
the hearing officer’s decision on judicial review; and 2) in failing
to find that the SPC had not given sufficient deference to the
hearing officer’s decision in that it misdirected itself in its
analysis of s. 60 of the Act, failing to consider the factors usually
considered in determining whether a police officer should be
dismissed and that the appellant’s conduct did not warrant
dismissal when compared with other cases dealing with police
officer discipline.
HELD: The appeal was dismissed. The court found with respect
to the following issues: 1) there was no meaningful difference
between the Ontario Police Service Act and the Saskatchewan
legislation that would make the Ontario jurisprudence
inapplicable. The court rejected the appellant’s argument that
Dumbovic should govern this case because it related to human
rights legislation; and 2) the judge had not misapplied the
standard of review. She determined that SPC’s analysis of s. 60
was consistent with its conclusion that the appellant’s
misconduct made him unsuitable and dismissal was the only
reasonable response in the circumstances. The SPC had not
found that dismissal always followed a finding of unsuitability.
The other police discipline cases did not assist the appellant
because they were not similar.
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R. v. L. (T.), 2016 SKCA 160

Jackson Whitmore Ryan-Froslie, December 12, 2016 (CA16160)

Statutes – Interpretation – Youth Criminal Justice Act, Section
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36(1)

The appellant pled guilty to a charge of breaking and entering a
dwelling house and committing arson, contrary to s. 348(1)(b) of
the Criminal Code. He was 14 years old at the time of the offence
and was therefore under the purview of the Youth Criminal
Justice Act (YCJA). On the advice of his parents and legal
counsel, the appellant signed a joint submission and pled guilty.
The judge accepted both the plea and the joint sentencing
submission and did not address whether the facts as presented
supported the charge. The appellant appealed his conviction and
his sentence. He submitted that the facts agreed to by counsel
that the three teens involved in the events surrounding the
commission of the offence showed that they had not entered the
house with the intent to commit arson nor had the appellant set
any fires in the house.
HELD: The appeal was allowed. The conviction was set aside
and a new trial ordered. The court held that s. 36 of the YCJA
imposes a positive obligation on courts dealing with young
persons to ensure the facts support the charge regardless of
whether the young person is represented by legal counsel. It is
only when s. 36(1) has been complied with that a finding of guilt
can be made with respect to a young person. If s. 36(1) is not
applied, a finding of guilt cannot be made notwithstanding that
the requirements of s. 606(1.1) of the Criminal Code have been
met. In this case, the judge failed to consider s. 36(1) nor did the
facts set out in the transcript support the charge. Additionally,
the affidavit evidence provided by the appellant’s mother
indicated that neither she nor her husband had understood the
effect of the guilty plea and the joint submission when they
advised their son to plead guilty.
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Cypress (Regional Health Authority) v. Service Employees'
International Union-West, 2016 SKCA 161

Richards Ottenbreit Ryan-Froslie, December 12, 2016 (CA16161)

Administrative Law – Judicial Review – Labour Relations Board
Administrative Law – Judicial Review – Standard of Review –
Reasonableness
Labour Law – Judicial Review – Labour Relations Board
Labour Law – Trade Union Act
Labour Law – Unfair Labour Practices – Good Faith Bargaining
Statutes – Interpretation – Trade Union Act, Section 11(1)(a),
Section 11(1)(b), Section 11(1)(c)
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The appellants were employers and a statutorily designated
collective bargaining agent for the employers. The respondents
were unions representing a broad spectrum of employees. The
respondent unions filed unfair labour practice applications to the
Labour Relations Board after lengthy collective bargaining with
the appellants that resulted in a memorandum of agreement. The
bargaining agent made various advertisements regarding the
status of negotiations and offers made. The bargaining agent also
sent direct communications to the employees. The unions alleged
that the bargaining agent and the employer violated the
following: 1) s. 11(1)(a) of The Trade Union Act by interfering
with, intimidating, threatening, or coercing employees in the
exercise of their rights; 2) s. 11(1)(b) of the Act by interfering in
union administration; and 3) s. 11(1)(c) of the Act by failing or
refusing to bargain in good faith. The board found all but one
allegation unfounded. Some of the information distributed by
the bargaining agent with respect to retroactive pay issue had
been inaccurate and thereby offended s. 11(1)(a) of the Act. The
board ordered that the respondents not further violate the Act.
Upon judicial review, the chambers judge set aside all of the
board’s decision, except for the conclusion that s. 11(1)(a) had
been breached. The board was ordered to reconsider the
decision. The employer and bargaining agent then appealed to
the Court of Appeal on the basis that the chambers judge applied
a more rigorous standard than that of reasonableness and that he
substituted his own conclusions for those reached by the board.
The issues dealt with the following sections of the Act: 1) s. 11(1)
(a); 2) s. 11(1)(b); 3) s. 11(1)(c); and 4) remedy pursuant to s. 5.
HELD: The appeal was allowed in part. The court dealt with the
provisions at issue as follows: 1) the appeal court found that
chambers judge’s criticisms of the board’s approach and analysis
were unfounded and he erroneously concluded that the board’s
decision on s. 11(1)(a) was unreasonable; 2) the chambers judge
concluded there had been no breach, and the unions had not
cross-appealed so the appeal court did not have to consider s.
11(1)(b); and 3) the unions made numerous arguments on how
the employer breached s. 11(1)(c) by not bargaining in good
faith. The chambers judge concluded that the board acted
unreasonably in failing to find that the bargaining agent had
engaged in direct bargaining by directly communicating with
employees. The appeal court found that the board’s decision in
relation to the direct bargaining issue must be set aside. The
board mischaracterized the role of unions in the collective
bargaining process. The unions are the exclusive bargaining
agents for the employees, the unions and the employers are not
equal third party actors each trying to convince the employees of
their positions. The appeal court also found that the board acted
unreasonably to the extent that it saw the 2008 amendments to
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the Act as somehow weakening the prohibition against direct
bargaining that exists by virtue of s. 11(1)(c). The appropriate
remedy was to set aside the board’s decision in so far as it
concerned direct bargaining and remit the issue back for
reconsideration. The appeal court came to the same result at the
chambers judge in that respect; and 4) the chambers judge
correctly decided that it was appropriate to set aside the board’s
remedial order and refer the question of remedy back to the
board for reconsideration.
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R. v. P. (C.L.), 2016 SKPC 146

Green, November 18, 2016 (PC16120)

Criminal Law – Assault – Sexual Assault – Youth Accused
Criminal Law – Defence – Charter of Rights, Section 11(b)
Criminal Law – Stay of Proceedings
Criminal Law – Youth Criminal Justice Act – Timely Intervention

In September 2013, the accused, who was 15 at the time, was
charged with two counts of sexual assault, contrary to s. 271 of
the Criminal Code. He entered a not guilty plea in February 2014
and after seven trial dates were set, the trial was eventually set
for January 2017, almost 40 months (1,206 days) after he was
charged. The accused applied for a judicial stay, claiming that he
had not been tried within a reasonable time as guaranteed by s.
11(b) of the Charter. The accused also submitted that the delay
was unjustifiable considering ss. 3(b)(iv) and (v) of the Youth
Criminal Justice Act (YCJA).
HELD: The court determined that the only days between the
initial appearance and the plea that should be attributed to
defence delay were the adjournments totaling 37 days because
the accused missed appointments with his lawyer. The first trial
date was August 2014 with Crown choosing August over April.
The court did not find that defence implicitly waived delay
during this period. A few days prior to the first trial date the
accused sought an adjournment of the trial claiming that
significant disclosure had not been made. The trial was
adjourned to January 2015. The court found this delay of 154
days to be defence delay because the disclosure was simply
written transcripts of videos provided to the accused much
earlier. Prior to the second trial date the accused sought an
adjournment due to personal family issues. The trial was
rescheduled to April 2015 and the court determined that these 92
days were defence delay. In April 2015, the Crown requested an
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adjournment because the complainant wanted a support person,
who was in custody, present when she testified and the Crown
prosecutor thought he may be in a conflict position. A new trial
was set for September 2015. The court did not find the
circumstances of this adjournment to be exceptional. The Crown
could have ascertained whether the complainant wanted a
support person present prior to the trial. In September 2015, the
Crown sought an adjournment because the complainant was in a
drug rehabilitation facility. The court determined that the 106
days of delay was for exceptional circumstances. In January
2016, the accused’s new counsel advised that he was not
available at the next trial date so 183 days of delay was attributed
to the accused. In July 2016, the Crown sought another
adjournment because the complainant was still in treatment. The
trial was adjourned to August 2016. The court did not find this
delay to be due to exceptional circumstances because the
complainant had already been in treatment for six months and
the Crown could have made arrangements for her to attend or
appear by video. The accused made an application to stay the
proceedings and the trial was further adjourned to January 2017.
The time from August 2016 to the Charter hearing was not the
result of defence delay or delay from exceptional circumstances.
The 55-day delay between the court’s decision on the Charter
issue and the trial date in January was attributed to exceptional
circumstances. In summary, defence delay was 466 days and
delay from exceptional circumstances was 161 days for a total of
627 days. Therefore, the resulting time to trial was just over 19
months, which meant the delay was presumptively unreasonable
because it exceeded the 18 month ceiling. The court considered
whether there were any applicable transitional exceptional
circumstances and concluded that the delay of 579 days was not
justified. The court directed a judicial stay of the charges based
on a s. 11(b) Charter breach and the accused’s right to expect
timely intervention as a young person under the YCJA.
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R. v. Masse, 2016 SKPC 148

Baniak, November 15, 2016 (PC16133)

Criminal Law – Motor Vehicle Offences – Driving with Blood
Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 8, Section 9,
Section 10(b)

The accused was charged with impaired driving, contrary to ss.
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253(1)(a) and 255(1) and of the Criminal Code and driving while
his blood alcohol content exceeded .08 contrary to ss. 253(1)(b)
and 255(1) of the Code. The charges were laid after the police
were called to the scene of an accident reported by one of the
drivers involved in the collision who advised the police that he
believed that the other driver, the accused, was intoxicated. Two
police officers arrived at the scene at 6:33 pm. One officer
approached the accused and noticed his eyes were bloodshot
and she could smell alcohol on his breath. He was quiet and
cooperative. At 6:37 she arrested the accused for impaired
driving and handcuffed him. He was escorted to the police
cruiser and then given the police warning and the right to
counsel, although she did not complete it before she started to
read the ASD demand. She then read to the accused his right to
remain silent. The accused told the officer he wanted to call a
lawyer when asked. The officer began questioning the accused
about the accident. They departed for the station at 6:57 and
arrived at 7:04 pm. The officer explained that the 20-minute
delay occurred because they were waiting for another police
officer to arrive to look after the accident, although another
police officer was present. At the station, the accused was asked
questions despite the fact that he had indicated he wanted to
speak to a lawyer. At 7:24, after a 20-minute delay, the accused
spoke to Legal Aid. He advised the officer that he was satisfied
with his call. After he was taken to another room and the
observation period commenced, the accused was asked again if
he was satisfied with his conversation with the lawyer and he
said no. The officer testified that she had not read the Prosper
waiver to the accused because he had spoken to a lawyer. The
accused’s breath sample readings were 120 and 110 milligrams.
The accused testified that he had given the officer information
about the accident because he believed that he had a legal
obligation to do so. He was newly arrived from Quebec and was
unfamiliar with The Traffic Safety Act. He cooperated with the
officers at the accident scene because he thought that it was
necessary because accidents have to be reported for insurance
purposes. The defence brought a Charter application. It argued
the following: 1) the Crown could not rely on the accused’s
statement to establish driving, and the doctrine of “use
immunity” prevented the Crown from relying on the breath
samples as the grounds for the breath demand because they
derived from the accident statement; 2) the accused was
handcuffed and searched during the investigative stages of the
impaired driving charge. This treatment by the police was not
warranted by his behaviour and violated the accused’s ss. 8, 9
and 12 Charter rights; 3) the officer lacked reasonable grounds
for a demand pursuant to s. 254(3) of the Code, and pursuant to
s. 10(a) of the Charter, the officer had an obligation to advise the
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accused as to the reason for his detention; and 4) the accused’s s.
10(b) Charter rights were breached twice – first at the roadside
because the rights were not explained completely, were
confusing and delayed, and then the officer continued to ask
questions after the accused expressed his wish to speak to a
lawyer, and second, when the officer failed to read the Prosper
waiver after the accused informed her that he wasn’t satisfied.
The evidence should be excluded pursuant to s. 24(2) of the
Charter.
HELD: The application was granted and the evidence of the
breath tests excluded. The court found with respect to the
following issues: 1) the accused had not established that the
statement he gave was compelled; 2) it did not find that there
was a breach of s. 12 of the Charter in the circumstances nor was
he arbitrarily detained contrary to s. 9; 3) the officer held an
honest and subjective belief that she had reasonable grounds to
make a breath demand. She relied upon the accused’s bloodshot
eyes and the smell of alcohol. However, there was no evidence of
physical symptoms of impairment. The court found that the
grounds for the demand were not objectively verifiable and they
did not support the higher standard required for breath samples.
Further, the court found that the delay of 78 minutes between the
arrest and the first test was not satisfactorily explained. This
delay coupled with readings that were slightly above the legal
limit brought into question the accused’s actual blood alcohol
content at the time of driving, and therefore, the Crown was not
entitled to rely upon the presumption that the test results were
proof of the blood alcohol content; and 4) there had been two
breaches of the accused’s s. 10(b) Charter rights, which then
violated his s. 8 rights. Applying the Grant test, the court found
that the breach was serious because the officer could not explain
why she arrested the accused so quickly and did not even
consider administering an ASD test first. The officer did not
seem to understand what the right to counsel meant. The effect
on the accused was also serious in the manner in which he was
treated at the scene and the impact of the charges on him. The
breaches of his Charter rights warranted the exclusion of the
evidence as the admission would bring the administration of
justice into disrepute.
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Hill v. Kronberg, 2016 SKPC 152

Demong, November 18, 2016 (PC16119)

Civil Procedure – Parties – Corporation
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Contracts – Breach – Damages – Implied Term – Workmanlike
Manner
Contracts – Breach – Faulty Workmanship – Small Claims
Contracts – Formation – Verbal

The plaintiff alleged that she had an oral agreement with the
defendants, an individual, D.K., operating under the trade name
of the corporate defendant, for the provision of goods and
services to repair and renovate her residence after an insurance
claim. Alternatively, the plaintiff argued that the agreement was
with D.K. in his capacity as agent for the corporate defendant.
She argued that the work was not done in a good and
workmanlike manner and that the goods supplied were not fit
for their intended purpose. She also alleged extensive emotional
stress and frustration because of delays in finishing the work and
the poor quality of goods and services provided. D.K. argued
that he was not a party to the agreement and asked the court to
dismiss the action against him. The corporate defendant
counterclaimed arguing it had not been paid for some of the
work performed. At trial, D.K. withdrew the counterclaim
because the corporation had been struck from the corporate
registry and was no longer carrying on business. The plaintiff
argued that D.K. indicated he would start the work in September
2014 and work uninterrupted by any other contracts until he was
finished. She also indicated that he never indicated that he
worked for or represented a corporation. The parties often
communicated through email. The email address gave the
business name of the corporation without the “Inc.”. The
plaintiff tendered numerous pictures in an attempt to show the
poor work. A man that was living with the plaintiff at the time
the work was being performed, D.G., also testified for the
plaintiff as did another expert in the painting field. D.K. did not
call any witnesses other than himself and he did not make any
comment on the quality of the goods or services that were
provided, nor did he contradict the plaintiff’s assertion that he
had agreed to do the work himself or that he ever advised the
plaintiff that the contracting party would be a corporate entity.
D.K. only tendered a bank statement showing that the money
paid had been deposited into the corporation’s account and a
Corporate Registry profile report showing the existence of the
corporation in September 2015. The issues were: 1) was there an
agreement to provide goods and services for the repair and
renovation; 2) did the plaintiff contract with D.K., or with the
corporate defendant; 3) were the goods reasonably fit for their
intended purpose, and were the services provided in a good and
workmanlike manner; and 4) was the plaintiff entitled to recover
damages, and if so, in what amount.
HELD: The court found D.G. to be credible and trustworthy. The
court also accepted the plaintiff’s expert’s opinion that the paint
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job was shoddy, the dry wall was not properly sanded and that
inadequate paint had been applied. The issues were determined
as follows: 1) a contract for goods and services does not have to
be in writing. The court was satisfied that the oral agreement
was binding; 2) there was no evidence that the plaintiff knew or
ought to know that she was contracting with a corporation. The
court found that D.K. did not discharge his burden of showing
that the plaintiff was informed that she was dealing with a
corporation and not an individual. The contract was entered into
between the plaintiff and D.K., who represented himself to be
acting under a trade name and not as agent for a corporation: 3)
most of the goods and services did not meet the standards of
reasonably fit for the purpose, or of good and workmanlike
quality. In the absence of any stipulation as to the quality of the
work to be performed, there is an implied condition that the
work shall be done in a good and workmanlike manner. The
plaintiff was entitled to treat the contract as if it had been
breached by D.K. and thereafter, claim for damages to put her in
the situation she would have been in had the contract been
properly performed; and 4) the plaintiff provided two estimates.
The court awarded the plaintiff damages in the amount of the
lower estimate after finding that it bore a fair analysis of the
work that needed to be done to put the plaintiff back to the
position that she would have been in had the work been
properly done. The court did not award damages for emotional
distress. The plaintiff was awarded prejudgment interest and
costs.
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R. v. Heiser, 2016 SKPC 153

Agnew, November 15, 2016 (PC16135)

Criminal Law – Overcoming Resistance by Choking – Sentencing

The accused pled guilty to numerous offences, including
threatening, assaulting, extortion and choking, contrary to s.
246(a) of the Criminal Code. The offences were committed in
2008 after the accused had paid the complainant for sex. The
accused was identified as the perpetrator in this 2008 incident
because the police had matched the DNA evidence obtained
from the complainant with that of the accused. The alleged
offences occurred after the accused had paid the complainant for
intercourse in his vehicle. The complainant testified that he then
drove her to a secluded spot and demanded his money back,
threatened her life and choked her almost to the point of
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unconsciousness. She extricated herself from her coat and
escaped the vehicle. The accused chased her, but a passing
motorist helped her. The accused was charged with these
offences after he had been convicted in 2014 for sexual assault
and was serving a sentence of four and half years. The accused
argued that he should be entitled to remand credit against his
sentence because he was being considered for parole when the
present charges were laid, and if they hadn’t been laid, he would
have been released. He relied on a memorandum from the
federal penitentiary in which he was serving his sentence for
sexual assault as evidence that parole would have been granted.
HELD: The accused was sentenced to four and half years for the
choking offence and to concurrent sentences of one year for
unlawful confinement, one year for extortion, and six months for
confinement because all of the offences were part of one
transaction. The court refused to give the accused credit for
remand as the document he provided as evidence of his potential
parole was not sufficient. It also held that this sentence should
run consecutively to the one he was currently serving.
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R. v. Edwards, 2016 SKPC 154

Monar Enweani, November 22, 2016 (PC16121)

Criminal Law – Arrest – Reasonable and Probable Grounds
Criminal Law – Defences – Charter of Rights, Section 7, Section
8, Section 9, Section 11(b)
Criminal Law – Defences – Delay
Criminal Law – Impaired Driving – Blood Alcohol Level Exceeding
.08 – Breath Demand – Reasonable Grounds

The accused was charged with impaired driving and driving
over .08. The charges arose in February 2014 and the trial
concluded in December 2015, taking place on five different days,
first starting on April 8, 2015. A voir dire was held with an
agreement that all evidence presented at the voir dire would be
applied to the trial proper. An off-duty police officer reported a
truck swerving over the driving lane on a highway. An officer
was dispatched and followed the vehicle, observing it weave in
the lane. After less than a minute the officer turned on the
emergency equipment to conduct a traffic stop, but the vehicle
did not stop until another officer pulled in front of it. The stop
occurred at 6:50. The officer noticed the driver, the accused, had
glossy and bloodshot eyes, and he could smell a very strong
odour of alcohol on his breath. The accused admitted to having
“had some” to drink. The accused seemed to be overly cautious
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going to the police vehicle. The officer arrested him for impaired
driving, gave him his Charter rights, the police caution, and
breath demand. The first breath sample was provided at 7:18.
The breath technician testified that the accused was unsteady on
his feet when providing the first sample but he did not note
anything about the second and third breath samples. The
accused testified that he only had three beer the day of the
charges. He said the police vehicles were half a kilometer away
when they came up on him quickly with their emergency lights
engaged. The arresting officer had testified that he was 40 feet
behind the accused’s vehicle when the lights were engaged. The
accused said he was swerving a bit while driving because he was
carrying a fridge in the back of the truck and the wind was
gusting. The issues were: 1) did the officer have the necessary
reasonable and probable grounds to arrest the accused for
impaired driving and to make a breath test demand pursuant to
s. 254(3) of the Criminal Code; 2) was the accused’s right to make
full answer and defence as protected by s. 7 of the Charter
violated because the Crown did not provide a video recorded in
real-time format; 3) if there was a violation of the accused’s
Charter rights under ss. 7, 8, or 9, is the remedy of exclusion of
evidence or a stay warranted; 4) did the evidence of the
observation period raise a reasonable doubt that the breathalyzer
was operated properly, thereby rebutting the presumption in s.
258 of the Criminal Code; 5) did the Crown prove beyond a
reasonable doubt that the accused operated a motor vehicle
while impaired by alcohol; and 6) was the accused’s right to be
tried within a reasonable time under s. 11(b) of Charter violated.
HELD: The issues were determined as follows: 1) the court was
satisfied that the officer subjectively had an honest belief that the
accused’s ability to operate a motor vehicle was impaired by
alcohol at the time he made the arrest and the breath demand.
The court accepted all of the indicia of impairment articulated by
the officer, except that he was following the accused’s vehicle at
30 to 40 feet for almost a minute before activating the emergency
lights. The court found that the officer was a further distance
away. The remaining indicia were found to be sufficient to find
that the officer’s belief was objectively reasonable, and that a
reasonable person standing in the shoes of the officer would
have believed that the accused’s ability to operate a motor
vehicle was impaired. There was no ss. 8 or 9 Charter violation;
2) the accused alleged that the RCMP had a real-time video that
it destroyed or failed to maintain. The Crown advised the
accused that the recording was not in real time because that is
how video was recorded at the detachment. There was no failure
to maintain nor was there destruction of evidence. There was no
violation of s. 7; 3) there was no Charter breach so the evidence
was admitted to the trial proper; 4) the accused argued that the
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observation period was not conducted properly because the
officer was taking notes while sitting with the accused. The court
concluded that the observation periods were conducted
properly; 5) the court accepted limited aspects of the accused’s
testimony: evidence that he saw two police cars with emergency
lights on driving quickly behind him and he did not stumble or
duck his head through doorways. The court found the accused’s
evidence to be generally self-serving and unreliable. The court
accepted the officers’ evidence. The court was satisfied beyond a
reasonable doubt that the test in Stellato was met and that all
elements of the offence were established beyond a reasonable
doubt; and 6) the total time between the charge date and the
rendering of the decision was 32 months. The accused
acknowledged that a total of eight months of the delay was
attributable to the defence. The court agreed with the Crown that
the delay after the second adjournment was attributable to the
defence because the adjournment was with regards to the real-
time video issue, which the accused already had ample time to
deal with. A further 3.5 months was found to be defence delay. A
total of 11.5 months of delay was attributable to defence conduct.
Therefore, the total net delay was 20.5 months, which was above
the 18 month ceiling established by the Supreme Court of
Canada. The court found that there were exceptional
circumstances resulting in unavoidable delay. If the trial had
concluded as scheduled there would have only been a net delay
of 9.5 months. The delay between the trial date and the
continuation date was delay due to unavoidable developments
at trial necessitating an adjournment. A period of two months
was deducted for exceptional circumstances. A further
deduction for the trial taking longer was not warranted. The
remaining delay was 18.5 months, which exceeded the
presumptive ceiling. The court concluded that the time the case
took was justified based on the parties’ reasonable reliance on
the law as it previously existed. The court did not find any
significant prejudice to the accused. The accused’s s. 11(b)
Charter rights were not violated. The accused was found guilty
on both counts. A conditional stay was entered to the impaired
charge.
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R. v. McGuigan, 2016 SKPC 155

Hinds, November 23, 2016 (PC16122)

Criminal Law – Seizure of Property – Disposition – Criminal Code,
Section 117.05
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The Crown applied for an order pursuant to s. 117.05 of the
Criminal Code for disposition of certain items seized by the
respondent and an order prohibiting the respondent from
possessing any weapon, ammunition, prohibited ammunition
and explosive substance or any such thing for five years. The
items seized from the respondent included various weapons and
ammunition. The city obtained title to the respondent’s residence
for property tax arrears. When the respondent would not vacate
the premises, a city employee, Deputy Sheriffs, and the police
service attended the property to serve the respondent with an
eviction notice and remove him from the premises. The
respondent was arrested for assault and taken to detachment
cells. The company that cleaned the property located the
firearms and called the police. The rifles were loaded, did not
have trigger locks and were not located in locked cabinets.
HELD: The police did not have a search warrant that resulted in
the seizures so the court had to determine whether the seizures
fell within s. 117.04(2) of the Criminal Code. The court concluded
that the officers were satisfied that there were reasonable
grounds to believe that it was not desirable in the interests of the
person in possession of the firearms, weapons, and ammunition
or any other person to continue to possess them. The court was
of the view that the respondent should not have been allowed to
possess the weapons. The court found that the third pre-
condition for the warrantless search was not met because there
were no exigent circumstances on the days the house was
cleaned that would have permitted a warrantless search and
seizure. The police could have obtained a warrant. The court
therefore did not have jurisdiction to decide a s. 117.05
application. The court ordered that if nothing prohibited the
respondent from possessing the items at the expiration of any
appeal periods they were to be returned to him.
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R. v. Smith, 2016 SKPC 156

Rybchuk, December 6, 2016 (PC16128)

Constitutional Law – Charter of Rights, Section 9

The accused was charged with operation of a motor vehicle and
driving when his blood alcohol content exceeded the legal limit.
The defence brought a Charter application alleging that there
were breaches of his rights and a voir dire was held. During it,
the allegation of those violations were abandoned but a new
potential violation arose: whether the accused’s s. 9 right to be
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free from arbitrary detention had been infringed. The accused
had been seen leaving a bar and then driving away in his vehicle.
An RCMP officer began following it and used his radar to
determine that the vehicle was speeding. He put on his
emergency lights and about 20 seconds later the accused turned
his vehicle into the driveway of his home. The officer pulled in
behind him. The accused got out of his vehicle but the officer
told him to return to it. The officer noticed that the accused’s
breath smelled of alcohol so he made an ASD demand. The
accused failed the test and then provide breath samples at the
detachment showing that his blood alcohol content was over
twice the legal limit. The accused testified that he had not seen
the emergency lights.
HELD: The court determined that the accused’s detention was
lawful and there had been no violation of his s. 9 Charter rights.
The evidence from the voir dire, including the Certificate of a
Qualified Technician, was entered into evidence in the trial. The
court found that the officer had been in hot pursuit of the
accused because he had been speeding and it was irrelevant that
the accused was not aware he was being pursued. The police
have authority to enter onto someone’s property and detain
them in situations of hot pursuit. If there had been a Charter
breach, the court would have admitted the evidence after
applying the Grant analysis.
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R. v. Weichel, 2016 SKPC 157

Baniak, December 1, 2016 (PC16134)

Criminal Law – Motor Vehicle Offences – Driving with Blood
Alcohol Exceeding .08 – Breath Demand – As Soon As Practicable

The accused was charged with impaired driving, contrary to ss.
253(1)(a) and 255(1) of the Criminal Code, and driving while her
blood alcohol content exceeded . 08, contrary to ss. 253(1)(b) and
255(1) of the Code. Two officers arrived at 5:24 am at the scene of
a collision. There were two vehicles stopped there and the
accused was sitting in her vehicle. After speaking to the other
driver, who appeared impaired, the officer approached the
accused and said “I can already tell you’ve been drinking”. He
testified that he could smell alcohol coming from the accused’s
vehicle. She had glassy red eyes and had trouble keeping eye
contact with him. He could not remember if the accused had
admitted to drinking but suspected that she had been. At 5:25 he
requested an ASD, and the test was administered at 5:35 and the
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accused arrested at 5:36. The officer then provided the right to
counsel and caution and made the breath demand within the
next five minutes. The officer did not take the accused to the
station until 6:12 because he said that he had to wait for a tow
truck and fill out forms for insurance. After arriving at the
station at 6:17, the next 30 minutes involved the accused using
the bathroom and then speaking to Legal Aid. The observation
period began thereafter and the first test started at 7:05. The
defence argued the following: 1) the officer lacked the reasonable
suspicion grounds necessary to make the ASD demand pursuant
to s. 254(2) of the Code. Without the results of the test, there
would have been no ground for a breath test demand. The officer
made his decision to make the demand only 45 seconds after
coming upon the accused. The accused showed no signs of
difficulty speaking or walking and had not admitted to drinking;
and 2) the breath tests were not taken “as soon as practicable”
and the Crown could not rely on the presumption in s. 258(1)(c)
(iv) of the Code. The Crown submitted that if the officer lacked
the reasonable suspicion to make the ASD demand, then that
was a breach of s. 8 of the Charter, but the defence had failed to
state this in its Charter notice. With regard to the second issue,
the Crown argued that the delay in departing the scene had been
explained because there were two suspects to deal with, the
vehicles had to be immobilized and the paperwork completed.
The delay at the police station had been satisfactorily explained.
HELD: The court found with respect to the following issues: 1) it
would not permit the defence to argue the s. 8 violation at the
conclusion of the trial because it had not mentioned it in its
Charter notice. The Crown disclosed the video-taped interaction
between the officer and the accused to the defence at the outset
and it was clearly pertinent to the issue of reasonable suspicion,
but the defence failed to raise it; and 2) there were two periods of
delay and the court was satisfied that the 77 minutes between
arrival at the station and the taking of the second sample was
satisfactorily explained. However, the court found that first
period of 35 minutes between the arrest to the time of departure
was not satisfactorily explained. The officer did not act
expeditiously and the delay may have prejudiced the accused
because when, as here, the readings are slightly above the legal
limit, the tests need to be taken as soon as practicable to ensure
that the accused’s blood alcohol content at the time of driving is
determined accurately. The Crown was not entitled to rely on
the presumption in s. 259(1)(c) of the Code.
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Arnold v. Canada (Deputy Attorney General), 2016 SKPC 166

Demong, December 7, 2016 (PC16136)

Civil Procedure – Small Claims Court – Jurisdiction
Small Claims – Practice and Procedure – Jurisdiction – Actions
Against Federal Crown

The plaintiff brought a small claims action to recover disability
benefits from the government. The court had to determine
whether it had jurisdiction to adjudicate the claim.
HELD: There is no civil cause of action against the Crown at
common law, but s. 21(1) of the Crown Liability and Proceedings
Act permits actions against the Crown in the Federal Court or in
the superior court of a province when that court has concurrent
jurisdiction with the subject matter of the claim. There is no
statute that provides the Provincial Court of Saskatchewan with
jurisdiction to hear a small claims case against the Federal
Crown. The court lacked jurisdiction to hear the matter and
therefore a summons was not issued.
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Chatfield v. Bell Mobility Inc., 2016 SKQB 364

Elson, November 4, 2016 (QB16354)

Civil Procedure – Leave to File Reply
Civil Procedure – Class Action
Class Action

The plaintiff in the class action sought leave to serve and file a
reply to the statements of defence filed by each of the named
defendants. The proposed reply raised issues that were already
addressed in the certification application and a subsequent
interlocutory motion, but the plaintiff argued that the limitation
defence pleaded by the defendants justified a reply so that
discoverability was properly before the court. The defendants
opposed the application on a number of grounds. The
defendants were cellular telephone service providers in Canada.
The court certified the unjust enrichment cause of action in the
statement of claim and did not certify numerous other alleged
causes of action. The defendants served and filed their
statements of defence, each included pleas that the claim was
statute-barred pursuant to one or more provincial limitation
statutes. The court denied the plaintiff’s application to file a third
statement of claim after concluding that it was just a “slightly
dressed up” version of the rejected causes of action. In that
decision, the court gave the plaintiff leave to withdraw the filed
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reply that contained allegations that were similar to the
paragraphs in the proposed amended statement of claim. The
court also gave the plaintiff the opportunity to file a new reply
no later than May 30, 2014. The plaintiff withdrew the reply and
prepared a revised one, which was the proposed reply seeking
leave to file. The proposed reply was filed after May 30, 2014.
The issues were: 1) did the proposed reply meet the
requirements of a proper reply; 2) did the proposed reply reflect
an abuse of the court’s process; and 3) were the assertions in the
proposed reply a proper response to the limitation defences
raised by the defendants.
HELD: The application was dismissed; the proposed reply could
not stand. The issues were discussed as follows: 1) a reply to a
limitation defence was clearly appropriate or expected but, as is
the case of any other pleading, there are boundaries. The
proposed reply was found to miss the mark of the requirements
of a proper reply in three respects: a) the proposed reply
attempted to add an additional cause of action that was not part
of the now certified claim. The conduct was similar to allegations
that were not certified as causes of action; b) the proposed reply
implicitly presumed that the simple act of collecting the system
access fee was the only fact that was material to the absence of
juristic reason. That was inconsistent with the plaintiff’s
assertion in the claim that the juristic reason assessment turns on
whether the cellular telephone contracts permitted the
defendants to retain the system access fees, as opposed to some
other disposition such as a remittance to a third party. The
plaintiff could only engage discoverability on the issue by
claiming that they did not discover and could not discover
without reasonable diligence that the contracts did not permit
the defendants to retain the fees; and c) alleging wrongful
conduct, as the proposed reply did, serves no meaningful
purpose; 2) the court had little doubt that the proposed reply fell
squarely within the definition of an abuse of the court’s process;
and 3) the court found that the plaintiff failed to grasp the
concept that, where a limitation defence did not scuttle a
proposed class action at the certification stage, the related
discoverability issue could not become a class issue for
consideration at the common issues trial. It could only be
engaged through a form of individual inquiry if liability for
unjust enrichment was established. The plaintiff was still entitled
to put discoverability in issue and the court outlined the way
that could be done in a proper reply. The court was prepared to
receive and consider an application for leave to serve and file a
proper reply at any time before a date was fixed for the common
issues trial.
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R. v. Stets, 2016 SKQB 374

Schwann, November 17, 2016 (QB16362)

Criminal Law – Motor Vehicle Offences – Dangerous Driving –
Conviction – Appeal
Criminal Law – Assault – Conviction – Appeal

The appellant appealed from his conviction and sentence after
trial in Provincial Court. The trial judge found him guilty of
dangerous driving, contrary to s. 249(1)(a) of the Criminal Code,
and assault, contrary to s. 266 of the Code. For the dangerous
driving conviction the appellant was given a three-month
driving prohibition sentence and for the assault conviction he
received a global sentence of a fine of $1,000 plus 18 months’
probation. The conditions of probation included participation in
personal counselling, including domestic violence. The offences
occurred after the appellant’s spouse returned home to find him
aggressive and inebriated. After the appellant put his hand on
her arm and pulled it, the spouse became frightened and broke
free of him. She left the house with their youngest child and
drove away. The appellant followed her in another vehicle and
then drove alongside her vehicle so as to push her towards the
curb. She managed to place her vehicle between two parked
vehicles but was unable to exit because the appellant’s vehicle
was stopped beside her. The spouse testified that they were
travelling in a residential neighbourhood at a speed of 20 km/h.
The appellant argued with respect to the following: 1) the assault
charge, the trial judge erred in failing to give effect to implied
consent and in adopting a zero tolerance approach to spousal
abuse or failed to apply the de minimis non curat lex principle;
and 2) the dangerous driving charge, the trial judge erred in
finding the appellant’s manner of driving was inherently
dangerous; and 3) the sentence for assault, that it was
disproportionate to the gravity of the assault and the sentence
for the dangerous driving should not have been imposed.
HELD: The appeal as to the convictions and the sentences
imposed was dismissed. The court found with respect to each
issue that the trial judge had not erred: 1) the defence had
acknowledged the appellant had used force and that his spouse
had not consented to it. Therefore the appellant could not argue
on appeal that the trial judge failed to take implied consent into
account. The trial judge was entitled to accept the spouse’s
testimony as she was not cross-examined at trial. There was
nothing in the transcript that showed the trial judge took a zero
tolerance approach. The trial judge found that defence of de
minimis was not open to the appellant based on her finding that
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the application of force by the appellant was more than trifling.
On appeal, the court could not substitute its view of the evidence
from that of the trial judge; 2) the trial judge found that the
appellant intentionally drove in a manner that he knew created a
danger for others and to frighten his spouse. She was entitled to
conclude the appellant’s conduct was a marked departure from
that expected of reasonably prudent driver. The evidence was
reasonably capable of supporting her decision; and 3) the
appellant had not identified how the trial judge had erred on any
of the grounds an appeal court could consider. It was not open to
it to intervene only because it would have weighed sentencing
factors differently from the trial judge.
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Saskatchewan (Attorney General) v. An, 2016 SKQB 378

Barrington-Foote, November 21, 2016 (QB16365)

Criminal Law – Motor Vehicle Offences – Impaired Driving –
Refusal to Provide Breath Sample – Acquittal – Appeal
Constitutional Law – Charter of Rights, Section 10(b)

The Crown appealed the acquittal of the respondent of failing to
provide an ASD breath sample, contrary to s. 254(5) of the
Criminal Code, after trial in Provincial Court (see: 2015 SKPC
145). The police had stopped the accused’s vehicle at 3:21 am
because they had received a report of impaired driving. After
smelling alcohol, the officer made an ASD demand at 3:34 am. At
3:37 am an officer called to have an ASD brought to the police
cruiser and it arrived eight minutes later. The accused had eight
opportunities to blow into the ASD over a five-minute period.
The accused was arrested for not providing a sample at 3:51 am.
The trial judge found that the ASD test was not conducted
forthwith and therefore the demand was unlawful. Although
those findings were sufficient to dispose of the charge, the judge
then found a breach of the respondent’s ss. 9 and 10(b) Charter
rights. The Crown’s grounds of appeal were that the trial judge
erred: 1) in law in finding that the ASD test was not conducted
forthwith; 2) in law in finding that the demand under ss. 254(2)
(b) was unlawful; 3) in finding that the respondent’s rights
pursuant to ss. 9 and 10(b) of the Charter were infringed; 4) by
interpreting ss. 254(2)(b) to require, as an essential element in a
prosecution pursuant to s. 254, proof beyond a reasonable doubt
that the ASD was in proper working order; 5) by relying on
inadmissible evidence when deciding if the respondent had the
requisite mens rea. He considered evidence as to statements
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made by the respondent during the ASD test that he was trying
to blow and that he had asthma and was a smoker; and 6) by
speculating about matters that were not in evidence when he
considered if the respondent had the requisite mens rea.
HELD: The appeal was dismissed. A new trial was not ordered
because the trial judge made findings that were not affected by
any errors of law and they provided a legal basis for the
acquittal. The court found the following with respect to each
issue: 1) the trial judge adopted the correct legal test regarding
whether the test was administered forthwith but erred in
applying it to the facts. He erred in finding that it was not
administered forthwith in this case because the delivery of the
ASD took 12 minutes and stated that police cruisers should be
equipped with an ASD when patrolling at night. Based on that,
the judge then decided that the accused could have called
counsel at any time from the initial detention to the
administration of the test. The judge failed to consider other
factors required to make the determination of whether the police
could have realistically implemented the right to counsel in the
12 minutes. The court found that that constituted an error in the
legal test and/or its application to the facts. However, the court
concluded that the trial judge’s decision to acquit was not
affected by the errors; 2) it did not have to consider this question
because of the conclusion that the test was administered
forthwith; 3) the Charter rights had therefore not been breached
because the test was administered forthwith; 4) the trial judge
had not said that the Crown must prove that the mouthpiece of
an ASD was in good working order. He said that where, as in
this case, the accused made numerous unsuccessful attempts to
blow into the ASD and claimed he was trying to provide a
sample, he had a reasonable doubt that the accused had the
necessary mens rea based on all of the evidence; 5) the trial judge
had not erred in making his finding regarding mens rea because
he relied upon the evidence given by three officers regarding
statements made by the accused. The statements were admissible
to prove that the respondent was trying to comply with the
demand and follow the instructions given by the officer. The
statements were properly admitted as part of the actus reus; and
6) the trial judge had not erred as indicated in the previous issue.
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Director under The Seizure of Criminal Property Act, 2009 v.
Dube, 2016 SKQB 379

Layh, November 21, 2016 (QB16366)
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Criminal Law – Drug Offences – Forfeiture

The director under The Seizure of Criminal Property Act, 2009
applied for an order of forfeiture of $126,600 in cash seized by
RCMP officers after they had searched a vehicle. The driver of
the vehicle, Dube, claimed that he had no knowledge of the
money and signed a relinquishment. He thought that the satchel
holding the cash was owned by a hitchhiker to whom he had
given a ride. Later, his former girlfriend, Young, claimed that the
money was hers and that Dube had taken it from her. She had
left it in the residence that she shared with Dube because they
had a falling out. The money was taken by him to punish her.
She earned a lot of money as an exotic dancer and the cash
represented savings she had earned over the course of one year.
In support of his application the director filed nine affidavits,
one of which had been sworn by him. The others were from the
police officers who had been involved in the vehicle stop and
seizure. Young swore an affidavit in support of her claim and
attended at the application. Because of the contradictory
affidavits, the judge ordered a viva voce hearing. Young was
advised to attend in person or by video conference and to advise
whether she wished any of the deponents of the affidavits filed
in support of the director’s application to attend at the hearing to
be cross-examined. Young did not attend the hearing. The
director, a former RCMP officer involved in drug enforcement,
provided opinion evidence regarding the indicia present in this
case that the cash seized was related to drug trafficking.
HELD: The application was granted and the order for forfeiture
was issued. The court found that the money was the proceeds of
unlawful activity. The court regarded the evidence supplied by
the director as expert evidence because he had been qualified as
such in similar proceedings in the past. Dube had not retracted
his earlier statement and had not appeared to give evidence. The
court drew adverse inference from the failure of Young to attend
the hearing, offer further evidence and make herself available for
cross-examination or to cross-examine the officers and the
director. Her story was not credible nor was that of Dube.
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W. (C.J.) v. W. (J.L.), 2016 SKQB 383

McIntyre, November 22, 2016 (QB16367)

Family Law – Custody and Access – Variation
Family Law – Child Support – Variation

The petitioner sought to vary the parenting provisions of an
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amended judgment issued in 2013. The respondent sought to
vary the child support order made in 2012. The parties had three
children aged eleven, seven and five years. The judgment for
joint and shared custody was based on a four-week cycle that
conformed to the petitioner’s shift work schedule at the time it
was made. It involved 12 exchanges for the children during the
month. The petitioner argued that there had been a material
change of circumstances as the children were now in school.
Each party had a new spouse, which now enabled the petitioner
to provide care for the children while working. The children
were unhappy with the present schedule’s frequent exchanges.
They may have contributed to the oldest child’s need for
counselling. The petitioner proposed a shared parenting
schedule of one week on/one week off, having the children in his
care during weeks one and three of his work schedule. The
respondent submitted that the children were happy and well-
adjusted to the current schedule. The new arrangement would
not result in an increase in the petitioner’s time with the children
but would mean less time with her. Respecting her application to
vary child support, the respondent requested an order based
upon the Guidelines. The petitioner’s income on his 2015 tax
return was $72,000.
HELD: The court directed the Registrar to set the matter of the
parenting schedule down for a pre-trial conference. The court
found that there had been a material change in circumstances,
but on the basis of the conflicting evidence it was unable to
determine what effect the present schedule contributed to the
oldest child’s issues and to assess the nature of the changes in
relation to the needs and circumstances of the children. The
petitioner was ordered to pay child support on the basis of his
2015 income in accordance with the Guidelines and taking into
account the set-off of income imputed to the respondent who
stayed at home with the children.
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R. v. Drake, 2016 SKQB 384

Zuk, November 22, 2016 (QB16368)

Criminal Law – Motor Vehicle Offences – Driving with Blood
Alcohol Exceeding .08 – Conviction – Appeal
Constitutional Law – Charter of Rights, Section 10(b) – Appeal

The accused appealed her conviction under s. 253(1)(b) of the
Criminal Code of driving with a blood alcohol content over .08
on the grounds that the trial judge erred in law finding that there
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was no breach of her s. 8 Charter rights or of a breach of her s.
10(b) Charter rights. The first ground pertained to the defence’s
contention that the officer who stopped the accused and made
the breath demand did not have sufficient evidence of impaired
driving. The officer testified that he was patrolling for impaired
drivers on the night in question and observed the accused make
a very tight right-hand turn, entering the untraveled portion of
the road where the snow was soft. He noticed that her eyes were
glassy and she was slurring her speech. She had just lit a
cigarette, which suspects often do to mask the smell of alcohol.
When she did put the cigarette out, he smelled alcohol on her
breath. He asked her to step out of the vehicle and noticed that
she swayed while standing still. She walked with a wide stance
to the police cruiser and had to lean against it to maintain her
balance. When he first asked the appellant if she had had
anything to drink, she said that she’d had three but later said
that she’d had five. He arrested her and made the breath
demand. The defence argued that the trial judge erred in failing
to consider other evidence that other vehicles had made similar
turns and that the appellant did not require any assistance in
leaving her vehicle and walking to the police cruiser, among
other things. With respect to the second ground, the appellant
advised the officer that she wanted to speak to a specific lawyer
after being arrested. At the detachment, the appellant located the
lawyer’s number and the officer dialed it. A voice message was
left on the lawyer’s telephone but no return call was received.
The officer advised the appellant she could call another lawyer,
and initially she responded that she did not want to but wished
to provide a breath sample. The officer was about to read her a
waiver of her right when the appellant indicated that she wanted
to call another lawyer. The officer called the number but received
an after-hours message. He asked the appellant if she wanted to
try another lawyer and she declined, stating that she was
satisfied with leaving a message. She then provided her first
breath sample. The defence argued at trial that the officer failed
to advise the appellant of the availability of Legal Aid and failed
to provide the Prosper warning, thereby breaching s. 10(b) of the
Charter.
HELD: The appeal was dismissed. The court found that the trial
judge had not erred: 1) by finding there was no s. 8 breach. The
judge had not made any findings of fact that were not supported
by the evidence nor did he fail to consider relevant evidence
when he found that the officer had sufficient evidence that
objectively supported his belief that the appellant’s ability to
drive was impaired; and 2) by finding that there had been no
breach of s. 10(b). The appellant had failed to act diligently in
pursuing her right to speak with a lawyer and provided a clear
and unequivocal indication that she had abandoned her right to
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counsel when she said she was happy leaving a message.
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G. (C.T.) v. G. (R.R.), 2016 SKQB 387

Popescul, November 25, 2016 (QB16373)

Family Law – Child Support – Interim – Retroactive

The petitioner brought an application for an order fixing arrears
of child support accrued pursuant to an interspousal contract or,
alternatively, an original order granting child support retroactive
to 2013. In October 2007 an interim consent order was granted
that set child support at an agreed-upon amount per month. In
December 2010, the order was overtaken by a formal
interspousal contract that settled the amount of child support. By
its terms, the respondent was to pay $1,543 per month. At the
end of each year, the parties were to exchange income tax returns
commencing in 2011. Based upon the respondent’s income, he
was to pay to the petitioner a lump sum being the difference
between the base support established in the agreement and his
actual line 150 income according to several factors. The parties
divorced in 2011 but the terms of the contract were not
incorporated into the divorce judgment or in a separate child
support order, nor was the contract registered pursuant to s. 11
of The Family Maintenance Act, 1997. The parties failed to
exchange returns, and therefore, the lump sum adjustment
payments were not made. The petitioner now raised issues with
respect to the payments for the two youngest children of the
marriage for 2013, 2014 and 2015. At the time of the hearing of
the application, the respondent only objected to the amount
claimed for 2015. He argued that he had reduced his payments
because the oldest child had turned 18. Also during that year, he
received a one-time retirement bonus of $130,000, which, having
artificially inflated his annual income, should be ignored and his
support obligation should be based upon an annual income of
$230,550. The petitioner claimed that he owed support in the
amount of $38,400, and the respondent argued that he owed
$12,245.
HELD: The application for interim retroactive child support for
2015 in the amount of $38,400 was allowed. The court found that
it could not vary the original interim child support order as it
had lapsed. It could not enforce the terms of the private non-
court-sanctioned agreement in the same way as if it were a
judgment or a court order. However, it could grant the petitioner
claims for interim relief under s. 15.1(2) of the Divorce Act,
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pursuant to which it could take into account the relevant
circumstances including the interspousal contract. It had the
authority to make the interim order retroactive because the
relevant facts and law were not in dispute. In this case, the child
who turned 18 had commenced university and continued to live
with the petitioner and be dependent upon her. The court found
that he was still a child within the meaning of the Divorce Act
and the respondent was required to continue paying child
support for him. The court found that the lump sum retirement
payment should be included in the respondent’s annual income
for 2015 for the purposes of child support calculation because
sharing it for the support of his children was fair and equitable
and would not affect future child support calculations.
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Egware v. Regina (City), 2016 SKQB 388

Schwann, November 24, 2016 (QB16369)

Municipal Law – Bylaws – Order – Appeal – Time
Statutes – Interpretation – Cities Act, Section 329(4)
Civil Procedure – Queen’s Bench Rules, Rule 13-7(2)

The applicant applied to extend the time to appeal a decision
made by the Regina Appeal Board to the Court of Queen’s Bench
pursuant to s. 329(4) of The Cities Act. The appeal period
provided in that provision of the Act is 30 days from the date of
the decision of the board. The applicant was involved in the
development of revenue properties. Following inspection of the
properties in November 2015, the city issued an order to comply
pursuant to The Regina Property Maintenance Bylaw 2008-08.
The applicant was ordered to make necessary repairs as
specified by January 2016 or demolish what had been
constructed to that date. The applicant appealed the order to the
board but it was denied. The board confirmed the original order,
modifying the compliance date to May 2016. It advised the
applicant of his right to appeal to the Court of Queen’s Bench
within 30 days. The applicant mistakenly thought that an appeal
to the Development Appeal Board (DAB) would solve his
problems and he delayed filing the appeal to the Court. His
application to the DAB was rejected in June 2016. The city
informed him that the buildings would be torn down for non-
compliance. The applicant applied to extend the time for appeal
and this hearing was scheduled to determine the threshold issue
of whether the court had jurisdiction to extend the appeal
period. A stay of demolition was directed pending the
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determination. The applicant advised that if his appeal
proceeded, he would argue that the board erred procedurally
and substantively. Regarding the question of whether the court
could extend the time period, the applicant argued that it could
pursuant to Queen’s Bench rule 13-7(2).
HELD: The application was dismissed. The court found that it
did not have the jurisdiction to extend the time to appeal as it
was established by statute and there was nothing in the Act that
empowered the court to enlarge the time period. Queen’s Bench
rule 13-7(2) had no application to the case as it was not broad
enough to capture extension of an appeal period established by
statute. This was not a case where the court could exercise its
inherent jurisdiction. The application could not be interpreted as
requesting judicial review of the board’s decision. The court was
unable to decide whether he could pursue that remedy having
failed to avail himself of his statutory right of appeal. The court
enjoined the city from demolishing the applicant’s property for a
further period of 30 days.
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R. v. P. (J.), 2016 SKQB 392

Elson, December 2, 2016 (QB16385)

Criminal Law – Breach of Undertaking
Criminal Law – Evidence – Credibility – Vetrovec Statement
Criminal Law – Party to Offence – Aid and Abet
Criminal Law – Robbery

The accused was charged with four counts of robbery, contrary
to ss. 343(d) and 344(1)(b) of the Criminal Code, and with one
count of breach of undertaking, contrary to s. 145(5.1) of the
Criminal Code. The accused pled guilty to the breach of
undertaking charge and the Crown advised at the close of
evidence that it was only seeking convictions with respect to two
of the robbery counts. The robberies were carried out at
convenience stores. The actual perpetrator of the robberies was
the accused’s nephew. The Crown argued that the accused was a
party to the offence because he aided and abetted his nephew.
An agreed statement of facts, surveillance video, and the
nephew's recorded statement was tendered to the court as
evidence. With respect to the first robbery, the accused admitted
that he attended at the store’s location with his nephew in a van,
and that he left the scene with his nephew after the robbery. The
first store’s surveillance video showed the accused enter the
store and leave within 25 seconds without purchasing anything.
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Thirty-three seconds later, the nephew entered the store from the
same direction as the accused and committed the robbery. An
exterior camera depicted a grey van leaving the area of the store
at a high rate of speed. In the second robbery, the nephew had a
knife and demanded money. When the clerk asked if he also
wanted cigarettes, he said that he did. The clerk placed cigarette
cartons, including one with a GPS tracking device, in the bag. A
witness indicated that the nephew got into a van with at least
one other occupant in a nearby parking lot after the second
robbery. Officers used the GPS data from the tracking device and
surrounded the residence that the van was parked at. The
officers went to the door and talked to the homeowner. The
accused came down the stairs and it was learned that he was
subject to an undertaking, which he had breached by being at the
house. The keys for the van were located on the accused’s
person. The nephew was located hiding in the attic of the home.
The homeowner allowed a search of the house and seven
packages of stolen cigarettes, a knife, and the GPS device from
the second robbery were located. The owner of the van testified
that it had been taken from her without her permission. The
nephews recorded statement was admitted after being found to
meet both the necessity and reliability criteria. The nephew
indicated that the accused made him commit the robberies.
HELD: The accused was found guilty of both robbery counts in
question. With respect to the second robbery the court was
satisfied that the accused was a party to the offence pursuant to
s. 21 of the Criminal Code. The court made its conclusion based
on certain critical pieces of evidence: the accused was at the
location of the GPS tracking device immediately after it was
tracked with no plausible reason to be at that location and the
accused possessed the key to the van that was the same van used
in the robbery. The court was also satisfied that the accused was
an active party to the first robbery. The court concluded so
because the surveillance video placed the accused at the scene of
the robbery 33 seconds before the nephew entered the store and
robbed it and there was an admission in the admitted statement
of facts that the accused was in the van that left after the nephew
exited the store. The court concluded that the evidence, without
the nephew’s statement, was sufficient to establish the accused’s
guilt beyond a reasonable doubt. The court accepted the portions
of the nephew’s statement that suggested the accused not only
assisted him in the commission of the robberies, but he also
encouraged and directed him to do so. That evidence was
consistent with the evidence the court had already described.
The accused was found guilty of both robberies.
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