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Amendments to The Legal Profession Act, 1990

In the interests of bringing The
Legal Profession Act more in line to
the actual experience of the Law
Society and to clean up some minor
discrepancies, the Law Society is
suggesting certain amendments to
The Legal Profession Act. Most of
these are in the nature of house
keeping, however, there are some
which might engender some debate.

Below is a brief description of the
proposed changes. We invite all
members to review this and provide
the Law Society with any comments
they may have. As well, we wel-
come any suggested amendments

which are not listed. The Benchers

will review all suggestions before

going back to the Department of

Justice with recommendations.

1. Through out the Act, it is pro-
posed that the term “secretary
treasurer” be changed to “execu-
tive director” to bring the
terminology in line with the
experience of the last 10 years.

2. Through out the Act, all refer-
ences to the “competency and
standards committee” should be
changed to “professional stan-
dards committee.”

3. In addition to the general rule
making powers presently
enjoyed by the Benchers, it is
suggested that there be a specific
reference to regulation of the
provision of alternative dispute
resolution services by members.

4. With the advent of increased
mobility comes an increased
danger of defalcation by visiting
lawyers. The Federation of Law
Societies is in the process of
examining improvements to a
national defalcation fund and
one of the suggestions is to
administer the special fund
through the insurance program.
It is suggested that Section 13 be

expanded to allow for such
innovations if approved.

At present, the unclaimed trust
money fund is paid to the Minis-
ter of Finance after 10 years.
This is a relatively small amount
of money (approximately
$137,000 at present) and will
have little effect on government
finances. On the other hand,
such an amount could provide
significant funding for law relat-
ed public service projects. It is
proposed that the fund be paid
to the Law Foundation.

The present system of electing
Benchers is fully codified in the
Act. One of the consequences
of this is that an individual who
has been elected to the presi-
dency by the Benchers on the
basis of his or her abilities
around the Bencher table may
not be re-elected, and therefore,
unable to serve his/her office. It
is proposed that the procedure
surrounding Bencher elections
be shifted to the Rules for appro-
priate amendments.

Present Section 29 provides
that a disbarred lawyer may
reapply for a reinstatement by
application to “the Benchers.”
This makes such applications
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Amendments to The Legal Profession Act, 1990 (continued)

10.

awkward. It is proposed that the
Benchers be permitted to make
rules regarding the procedure
involved in such an application.
At present, Section 35 and 36
require that the Discipline
Executive Committee and the
Competency and Standards
Committee (Professional Stan-
dards Committee) be appointed
by the Benchers as a whole.
This is at odds with the appoint-
ment of all other committees,
which is done by the President.
The Benchers merely ratify the
choice of the President with
respect to these two committees.
It is proposed that the President
be given authority to appoint
those committees outright.

In many cases, complaints
which are received by the Law
Society do not represent on
their face matters of competen-
cy nor discipline. Nonetheless,
there may be an ethical issue to
be determined by the Ethics
Committee. It is proposed that
Sections 40, 41 and 42 be
amended to allow an additional
option of referring a complaint
to the Ethics Committee.

The present Section 43 provides
for review of a complaint by
“the Benchers.” It is proposed
this be clarified to reflect that it
is actually a complainant’s
review committee which does
the review. And further, that
the review committee may
direct the appointment of an

11.

12.

13.

investigation committee or
informal conduct review com-
mittee.

A great deal of discussion was
engendered by a suggestion
coming from the Legislation and
Policy Committee to allow the
Hearing Committee to impose
greater penalties than it present-
ly has jurisdiction to do. In the
end, the Benchers determined
that at present they are not
comfortable in expanding the
sentencing powers of the Hear-
ing Committee, however, as
Saskatchewan is one of the last
jurisdictions in Canada to
require all serious matters to go
to the Benchers sitting as a
whole, and as the time required
by the Benchers to deal with
sentencing at Convocations is
not insignificant, it is suggested
that the Act specifically empow-
er the Benchers to expand the
Hearing Committee’s sentenc-
ing powers, if, in future, they
determine that to be appropriate.
At present, members who are
disbarred may apply for rein-
statement virtually immediately.
It is proposed that the Act state
that a disbarred lawyer may not
apply for reinstatement for a
period of 3 years following
his/her disbarrment.

At present, the simplified taxa-
tion procedure undertaken by
the local registrar is not avail-
able in cases of retainer
agreements or contingency fee

14.

15.

I6.

agreements. It is proposed that
where both the lawyer and
client are in agreement, the
local registrar may rule as to
whether such agreement is fair
and reasonable.

The Legal Profession Act currently
provides in Section 67 that fol-
lowing the expiry of a 30 day
limitation, a lawyer’s bill may
only be taxed where special cir-
cumstances exist. The courts
have taken a fairly narrow view
of what constitutes special cir-
cumstances. It is proposed that
that be changed to allow the
courts to allow taxation outside
the 30 day limit where it is in
the interests of justice that the
taxation proceed.

The term “taxation” as used in
The Legal Profession Act is some-
what archaic and can be
confusing to the uninitiated. It
is proposed that the term
“assessment” be substituted.

In some jurisdictions in Canada,
the Law Foundation has the
authority to approve or disap-
prove interest rates paid by
financial institutions on trust
accounts. This has the benefit
of encouraging recalcitrant
financial institutions to bring
their rates up to the current
norm, failing which lawyers will
not be allowed to maintain trust
accounts at that institution.
[t is proposed that the
Saskatchewan Law Foundation
be given this authority.




Highlights of the Meeting of the Benchers held

AMENDMENTS TO THE
LEGAL PROFESSION
ACT, 1990

Earlier in the year, the Depart-
ment of Justice had agreed to a
request by the Law Society to con-
sider amendments to The Legal
Profession Act, 1990. There have
been discussions with Department of
Justice personnel and a list of areas
of proposed amendments which
was put before the Benchers for
discussion. That list, along with
commentary, forms the basis for the
lead article of this edition. This list
will be posted on the Law Society
website and will be part of the pres-
entation at the Law Society Annual
Meeting. Member input is welcome.

FEDERATION OF LAW
SOCIETIES OF CANADA

Lori Spivak, the President of the
Federation of Law Societies of
Canada, attended Convocation in
Regina. Ms. Spivak is a partner of
the firm Aikins, MacAulay & Thor-
valdson in Winnipeg. She served as
President of the Law Society of
Manitoba in 2002. The Federation
is the umbrella organization of all of
the 14 Law Societies of Canada
which govern 84,000 lawyers

in Canada and 3,300 notaries in
Quebec. Ms. Spivak made a presen-
tation to the Benchers. She advised
that there are increasing challenges
to self-governance and made refer-
ence to the situation with the Law
Societies of England and two states
in Australia where those Law Soci-
eties have had the complaint
function removed. Canada is in a
dissimilar situation since the lawyer
interest function is handled by the
Canadian Bar Association.

[tems before the Federation
include national mobility and efforts
to harmonize issues of credentialing,
trust account Rules, defalcation
funds and codes of conduct which
are all works in progress.

Other matters before the Federa-
tion include international mobility,
regulation of non-professionals and
the development of a protocol for
law office searches.

The Federation has been
involved in dealing with the federal
government to ensure that the
Money Laundering Rule does not
negatively affect the rights of citi-
zens. The initial challenge was
made by the Law Society of British
Columbia and as a result of their
lead and the work of the Federation,
the federal government repealed the

offensive section which required
lawyers to inform on their clients.
As part of this initiative, the Federa-
tion has encouraged Law Societies to
pass a no-cash Rule. The Law Soci-
ety of Saskatchewan passed such a
Rule at the February Convocation.

Ms. Spivak reminded the
Benchers that CanLII is an impor-
tant initiative of the Federation. It
is hoped that eventually, all primary
law will be available through this
website to the public for free. Allan
Snell, one of the Co-Directors of
Administration of the Law Society,
is currently the Chair of CanLII.

TRUST ACCOUNT FORMS

Mr. Allen, Auditor/Inspector,
reported to the Finance Committee
that his review of the trust account
forms submitted for December 31,
2004 year ends revealed fewer trust
account deficiencies than in previous
years. Mr. Allen has therefore recom-
mended that the requirements of the
form TA-5S (accountants’ short
form) be lessened, making more of a
difference between the short and long
forms. Mr. Allen will be working on
amendments to the trust account
forms during the year in order that
the new forms will be ready for the
December 31, 2005 year ends.

Annual General Meeting




Saskatchewan Bills Database

The Saskatchewan Bills database is one of the databases created by the library staff which you receive as part of your
membership with the Law Society of Saskatchewan through the members’ section of the website. The Saskatchewan
Bills database provides an index of all Saskatchewan bills introduced in the Saskatchewan Legislature from 1993 to the
present. Each bill is analyzed for its effect on existing Saskatchewan legislation. Amended, repealed and new sections
of Saskatchewan statutes are noted for each bill. All readings are traced for each bill and the date in force and retroac-
tive provisions are also provided. Links to the text of First Reading Bills and their equivalent Statute Chapters, located
on the Saskatchewan Queen’s Printer FREELAW® website, are provided from 1997 onwards.

As if that wasn’t enough information, we have now added the text from the Justice Updates prepared annually by
the Department of Justice. The Justice Updates provide a synopsis of the legislative bill. This information is entered at
the end of the legislative year and is extremely useful for historical searching to place certain amendments into con-
text. We gratefully acknowledge the cooperation and assistance of Susan Amrud from the Legislative Services Branch
of the Department of Justice. The information about each bill is contained in the record. There is also a link on the
search screen to the webpage containing all of the Justice Updates on the Queen’s Printer website. All of the content
from the Justice Updates from 1993 to the present will be included in the database.

Below is the search screen:
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You can search the database a number of different ways. You can use this database for finding:
e all amendments to a particular statute
¢ the proclamation dates for new and amending legislation
e the status of a bill or all bills before a specific legislature
e if a specific section of a statute has been amended since 1993
e all the bills introduced in a particular year or range of years
e explanations about the amendments and a summary of the effect of the legislation
In a simple search to find all amendments to the Family Maintenance Act, the search retrieved 9 records. The
results tell us that the Family Maintenance Act was repealed and replaced by the Family Maintenance Act, 1997,
then subsequently amended by the following bills:
e Limitations Consequential Amendment Act, 2004
Statute Law Amendment Act, 2004 (No. 2)
Family Maintenance Amendment Act, 2002
Inter-jurisdictional Support Orders Act
Miscellaneous Statutes (Domestic Relations) Amendment Act, 2001 (No. 2)
One of the records from the search results is reproduced below. It shows the sections being affected, citation and
links to the fulltext of the bill and statute, the progress of the Inter-Jurisdictional Support Orders Act, and a summary
of the effect of the legislation as provided in the Justice Update.
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The Saskatchewan Bills database is a very reliable way to verify the status of legislation in Saskatchewan. For help
using the database, please contact the library staff, or use the online help for searching tips.

If you have trouble searching and prefer to browse, use the Saskatchewan bills table located under the Legislation
Update link. The Legislation Update link can be accessed from a number of locations on the Law Society’s website. It
can be found on the home page (right side, burgundy research bar) and in the members’ section. The Saskatchewan
bills table is generated from the Saskatchewan Bills database. Browsing the table is made easier by the drop-down col-
umn headings. The column headings will follow you down the page so you don’t have to guess at the content of a
column when the heading scrolls off the top of the page.
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The information is listed by the name of the act being amended, not by the bill number or bill name. So you don’t
need to know that the Statute Law Amendment Act, 2004 changed the Adult Guardianship and
Co-decision-making Act and which sections of the Adult Guardianship Act were amended. You only need to look up
the act in which you are interested. The status of the legislation is charted and the date in force and retroactive provi-

sions are posted also. Anyone may access the Legislation Updates on the Law Society’s website at
www.lawsociety.sk.ca.

For assistance, please contact the library staff in Regina or Saskatoon.
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Chapter XVI, “Responsibility
to Lawyers Individually”,
Undertakings — Breach

Facts:

Lawyer X requested that Lawyer
Z’s client, from British Columbia,
attend in Regina for a mediation
and for Examinations for Discovery,
both scheduled three days prior to a
holiday weekend. Lawyer X provid-
ed his undertaking to pay for the
client’s flight, by email, approxi-
mately 1 month in advance. Lawyer
Z confirmed this by letter. As well,
Lawyer Z provided Lawyer X a copy
of the airline itinerary for his client’s
flight to again confirm that Lawyer
X was required to pay for the flight.
Lawyer X decided to cancel the
Examinations for Discovery on the
day before the client was scheduled
to travel and advised Lawyer Z via
email at approximately 3:00 p.m.
that afternoon. Lawyer Z’s client was
to leave on the flight for
Saskatchewan the next morning.
Lawyer Z was not able to contact his
client and the client took the flight
as planned. Lawyer X does not wish
to pay for the flight as he believes
the client could have cancelled the
trip and was only attending to visit
family in Saskatchewan.

Ruling:

The Committee was of the opin-
ion that in these particular
circumstances, Lawyer X was obli-
gated to pay the money for the
flight. Lawyer X did provide that
undertaking. Based on this under-
taking, the defendant purchased the
ticket as he was required to attend
and was advised that his ticket
would be paid for. Lawyer X cannot
expect to cancel Examinations for
Discovery and/or mediation at the

last minute and expect the defen-
dant to cancel the trip and the
airline ticket. It is likely that even
if the client had cancelled his flight,
he would still have been responsible
for the cost of the ticket and would
not be reimbursed in any way. As
well, the client would be out the
time he had booked off work to
attend. It seems reasonable that the
client would book the trip to visit
family around the same time he was
already required to  visit
Saskatchewan.

Chapter XVI, “Responsibility
to Lawyers Individually”,
Trust Conditions

Facts:

The Committee was requested to
rule on a dispute between counsel in
a family law matter. A Court of
Queen’s Bench decision was
appealed. The Court of Appeal
ruled mid 2004. Both counsel issued
a Judgment Roll by consent at the
end of 2004 calling for particular
lands and chattels to be transferred,
releases to be provided from particu-
lar debts, a payment to be made and
a sum of money held in Court to be
released. Counsel for the husband,
Lawyer K, wanted the money in
Court to be released to his client
immediately, and counsel for the
wife, Lawyer L, took the position
that the money was not releasable
until all the liabilities had been
dealt with and releases provided to
her client. Lawyer K received trans-
fer documents for land and the
required payment from Lawyer L
under trust conditions to provide
the releases forthwith. Counsel got
into a back and forth letter-writing
campaign about whether or not the

trust conditions needed to be
amended so as not to make Lawyer
K the guarantor of the releases being
provided on a timely basis and
whether or not the money in Court
should be released immediately.
Lawyer L was prepared to demand
return of the documents as she
believed the trust conditions had
not been fulfilled within a reason-
able time. Lawyer K brought the
matter to the Ethics Committee for
ruling.

Ruling:

The Ethics Committee admon-
ished both counsel and reminded
them that the goal was to meet the
needs of the clients. The Court
Order was made and both counsel
consented to issuance of the Judg-
ment Roll. It was then their duty as
officers of the Court to carry out the
Order. There was no argument
about what needed to be done, how-
ever, counsel spent a great deal of
time arguing about the order in
which to do things. The Ethics
Committee cautioned both counsel
that in adversarial situations they
should not lose perspective and
become adversarial with one anoth-
er as that is not in the clients’ best
interests.

The Ethics Committee indicated
that when providing undertakings or
accepting trust conditions, a lawyer
is personally bound to comply. If
counsel accepts trust conditions,
counsel is bound by said conditions.
Counsel should not accept trust
conditions if counsel cannot guaran-
tee that the trust conditions will be
complied with, particularly if those
trust conditions are outside counsel’s
control. If counsel cannot amend
the trust conditions such that he or
she may accept them, counsel must




return the documents unused. The
Ethics Committee was of the opin-
ion that in these specific
circumstances, over the Christmas
holidays, Lawyer K was not taking
an unreasonable time to obtain
releases and register land documents
such that Lawyer L needed to
demand return of the documents.

Chapter V, “Impartiality and
Conflict of Interest between
Clients” — Defending Client
on Assault of Spouse when
Previously Acted for Spouse
in their Family Matter

Facts:
Lawyer A represented Client A
in a criminal law matter on charges

of assault against Client B when he
had previously, while at another law
firm, represented Client B in the
family law matter against Client A.
Ruling:

The Ethics Committee was of the
opinion that Lawyer A was techni-
cally in a conflict of interest
situation. Had Lawyer A discovered
the conflict at the outset, he should
not have accepted the file. In these
circumstances, Lawyer A realized
that there was a conflict only once
the matter was almost concluded by
consent. In these very specific cir-
cumstances, it was not likely in the
client’s best interests to send him
out to new defence counsel at that
point and there was little risk to
Client B. Despite the conflict of

interest, the Ethics Committee was
of the opinion that in these specific
circumstances, Lawyer A’s actions
were not unethical or inappropriate
in concluding this matter by con-
sent with the Crown on behalf of
his client. However, as noted, if
Lawyer A had discovered the con-
flict at the outset, he should not
have accepted the file and, as well,
if the matter was not dealt with
expediently and by consent of the
Crown, Lawyer A would have had
to send the file out.

Chapter XIX “Avoiding
Questionable Conduct”-
Inappropriate Correspondence
- Threatening Criminal
Action

Facts:

Lawyer A wrote a letter to an
unrepresented party. The unrepre-
sented party and Lawyer A’s client
were in a dispute about a satellite
dish belonging to the client which
the unrepresented party had in her
possession. Counsel stated in a let-
ter to the unrepresented party as
follows:

“Please take this as our formal

demand for the immediate

return of my client’s satellite

dish. We understand that you
continue to hold this item in

your possession. In the event

that we have not received the

return of this item within 10

days from the date of this let-

ter, we will have no alternative
but to contact the Regina City

Police and ask them to lay

charges owing to the theft of

my client’s property.”

The unrepresented party com-
plained about Lawyer A for
threatening criminal prosecution in
order to achieve a civil result.
Lawyer A indicated that it was not
her intention to threaten, however,
understood how this letter could be
seen as doing exactly that.

Ruling:

The Committee indicated the
Code provision is clear that a lawyer
cannot use a threat of criminal
action to obtain civil advantage.
The Committee advised the lawyer
that it was by a narrow margin that
the matter was not referred to the
Discipline Committee. The Ethics
Committee cautioned Lawyer A
that such a statement in a letter
from a lawyer is unacceptable and
could be viewed as an abuse of the
lawyer’s position as it is assumed
there is a certain power imbalance
between self-represented opposing
parties and the lawyer.




Law Society Libraries

Tucked away among the primary
sources of statutes and case law on
the Canadian Legal Information
Institute (CanLII) web site is a com-
mentary on Supreme Court of
Canada cases that discuss Charter
issues. The commentaries are writ-
ten by Graham Garton, Q.C.,
Senior General Counsel at the
Department of Justice in Ottawa,
and a litigator with extensive experi-
ence representing the federal
government in Charter challenges
in the Supreme Court. The collec-
tion is updated several times a year.

Canadian Charter of Rights
Decisions Digest
http://www.canlii.org/ca/com/chart/
index.html

The link to this collection of
Charter digests is on the CanLII

home page under the “Canada —
Commentary” heading. From the
“Contents” page you can link from
the appropriate Charter section to
the text of the section followed by a
collection of case digests that have
considered that section. The case
citations at the end of the case
digest provide the case history and
include the neutral citation, the
Supreme Court Reports citation, cita-
tions to commercial law reporters
and, where available, a hyperlink to
the full text of the case on the Can-
LII web site.

Across the top of the Contents
page are links to other commentary
and indexes. The “Interpretation”
link leads to a collection of cases
that have discussed general princi-
ples of interpretation and
construction of the Charter and its

relationship to other legislation.
The “Waiver” link is a collection of
Charter cases in which the waiver of
rights under the Charter have been
considered.

The last three links are to tables
of statutes and cases considered by
the Charter digests in this collec-
tion. The “Criminal Code” link lists
cases that have considered sections
of the Criminal Code, R.S.C. 1985,
c. C-46. The “Statutes” link lists
federal statute sections that have
been considered and the “Cases”
link is an alphabetical list by case
name. The cases listed in these
three tables are hyperlinked where
available to the full text in the
CanLII web site.




Famous Cases, Infamous
Lawyers, Outstanding Events

The Centennial subcommittee
would like to hear from our mem-
bers regarding their ideas and
impressions of famous Saskatchewan
cases, infamous lawyers, and out-
standing legal events. We are
asking you to send us comments and
suggestions for topics that may be
featured during the Law Society’s
Centennial year in 2007. We would
like to know who you think are infa-
mous lawyers, famous cases, and
outstanding legal events within an

100th Anniversary

historical context. Remember, we
need stories that can be published
and read by everyone, not law
school high jinks, where “infamous”
stories abound!

The farmer who carved his will
into the tractor fender is an obvious
example of a famous case that will be
featured on the Law Society’s website
during the Centennial year. In every
region of the province, we are sure
there are stories, characters, and
anecdotes of interest. We would like
your help in recording these stories so
that we can share some of the colour-
ful events, cases and characters from

the past 100 years of legal practice in
Saskatchewan with the public.
Please contact Ron Kruzeniski or Sue
Baer with any ideas or suggestions.

Cris Shirritt has been hired to
research and write materials to be
used for the Law Society’s Centen-
nial. His position has been made
possible through the generous con-
tribution from the Law School as
well as funding from the Law Soci-
ety’s Public Relations Committee.
We would like to thank the College
of Law at the University of
Saskatchewan for its support of the
Centennial project.




The Committee is reviewing proposed guidelines for lawyers to sell real estate.

Anyone interested in further information, should contact the Law Society for a brochure.




Equity Ombudsperson

The Office of the Equity Ombudsperson is committed to eliminating both discrimination and harassment in
the legal profession.

If you are a support staff, articling student or lawyer within a law firm, you can contact the Equity Ombudsper-
son, Judy Anderson, for advice, information and assistance. All information is confidential.

This office is not a lawyer referral service and cannot provide legal advice. Call toll free: 1-866-444-4885.

This office is funded by The Law Society of Saskatchewan.

Lawyers Concerned for Lawyers

Provides to Saskatchewan lawyers and their family members:

@ CONFIDENTIAL assistance in effectively dealing with problems;
@ the services of an INDEPENDENT professional consultant;
@ services provided without charge

For confidential information and assistance call 1-800-780-5256, Regina
352-0680 or Saskatoon 956-5738 or 956-5735
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