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R v Daniels, 2017 SKCA 94

Herauf, November 1, 2017 (CA17094)

Criminal Law – Appeal – Application to Extend Time to Appeal

The applicant applied for an extension of time to appeal his
dangerous offender designation and the indeterminate sentence
imposed on him by the Queen’s Bench sentencing judge. The
application was made pursuant to s. 678(2) of the Criminal Code
and Court of Appeal Criminal Appeal rule 7(2) (see: 2013 SKQB
324). The Crown opposed the extension. The applicant explained
that he had instructed his Legal Aid counsel that he wished to
appeal immediately following the release of the Queen’s Bench
decision in September 2013 and continued to press the matter
but was eventually advised that he would have to reapply to
Legal Aid to ascertain whether it would undertake an appeal.
However, the applicant did not provide any information of
anything further, and neither was the notice of appeal filed
within 30 days nor was the Crown informed of his intention to
appeal. The applicant represented himself at the hearing and
argued that he was unfamiliar with the law and so it had taken
him four years to research how to make the application.
HELD: The application was dismissed. The court found that the
applicant had formed the intention to appeal during the appeal
period but had abandoned it. There was no satisfactory
explanation for the 50-month delay. The court also found that
there was no merit to the proposed grounds of appeal. There
were ample grounds to support his designation as a dangerous
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offender and the imposition of the indeterminate sentence.
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R v Patrick, 2017 SKCA 95

Herauf Whitmore Schwann, November 1, 2017 (CA17095)

Criminal Law – Break and Enter a Dwelling House with Intent to
Commit Indictable Offence – Conviction – Appeal

The appellant was convicted of breaking and entering a dwelling
house to commit assault with a weapon, contrary to s. 348(1)(b)
of the Criminal Code after trial in Provincial Court. Based upon
the testimony of the complainant, the appellant and two other
men had pushed past him when he met them at the door of his
apartment. A scuffle ensued and the three men pulled knives.
The complainant forced the intruders out the door and held it
shut while they kicked a hole in the bottom of it. One of the
intruders thrust his knife through the opening, trying to stab the
complainant. The complainant was not sure whether it was the
appellant who was wielding the knife. The intruders fled when
the police arrived. The complainant admitted to the police that
he was intoxicated at the time of the offence and his recollection
was fuzzy. The trial judge rejected the appellant’s alibi defence
and did not find him credible, whereas he believed the
complainant. He found that the full offence of break and enter
with the intention of committing an assault with a weapon had
been committed and it was unnecessary for an assault to have
taken place. It was sufficient if there had been any motion in the
direction of the victim with the aggressive potential to carry out
that assault. The entire group was responsible for each other’s
actions respecting the kicking in of the door regardless of the
complainant’s inability to identify which one of them thrust the
knife through it. The appellant’s grounds of appeal were
whether the trial judge: 1) erred in law by misinterpreting the
elements of assault under s. 265 of the Code and was the verdict
unreasonable because it had not been established that the
appellant swung the knife in the apartment; 2) erred by
confusing the credibility of the complainant with his reliability.
He failed to consider the effect of the complainant’s intoxication
on his recall; and 3) erred in finding the appellant responsible for
the actions of all the intruders.
HELD: The appeal was dismissed. The court found with respect
to each issue that the trial judge had not erred: 1) regarding the
elements of the offence of assault simply because he had not
recited each element of it. The judge’s findings that the appellant
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had attempted to push his way into the apartment and pulled a
knife and tried to stab the complainant before he was pushed out
the door satisfied the requirements of s. 265(1)(b). The threat to
apply force by pulling the knife, trying to stab the complainant
and kicking the door caused the complainant to believe on
reasonable grounds that the appellant had the ability to effect his
purpose; 2) regarding the complainant’s reliability. The court
found that although he failed to make explicit findings regarding
his testimony, the evidence as a whole was reasonably capable of
supporting his finding of guilt: and 3) in drawing the inference
that the appellant was outside the door and participated in
kicking in and thrusting the knife through the hole in the door.
The trial judge in effect was applying s. 21 of the Code regarding
parties to an offence.
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Saskatoon (City) v Amalgamated Transit Union, Local 615, 2017
SKCA 96

Richards Herauf Wilkinson, November 6, 2017 (CA17096)

Administrative Law – Saskatchewan Labour Relations Board –
Judicial Review – Appeal

The appellant appealed from the decision of a Queen’s Bench
judge to grant the respondent union’s judicial review application
to set aside the decision of the Saskatchewan Labour Relations
Board (see: 2016 SKQB 396). The appellant had locked out its
transit workers. The respondent then filed an unfair labour
practice application (lockout application) with the board,
alleging that the lockout notice and lockout were illegal because
at the time the notice had been given, another unfair labour
practice application (the first ULP) had been pending before the
board. The board agreed and ordered the appellant to pay
damages to the respondent’s members caused by the lockout up
to the date of its decision regarding the first ULP application.
The lockout continued for two weeks after the first ULP
application decision. The respondent then made another ULP
application to the board based on the ground that the appellant
had never served a valid lockout notice and sought damages for
the members in relation to the two-week period past the lockout
application. The board dismissed the application on the basis
that the respondent was improperly attempting to attack its
original decision that it would award damages up to the date of
the first ULP decision. The respondent then made its judicial
review application to have the board’s decision set aside. It
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argued that the board had denied it an opportunity to make
submissions as to whether damages should be paid for the two-
week period. The chambers judge agreed and quashed the
board’s decision. The appellant appealed on the ground that the
judge erred by applying the correctness standard and by
misinterpreting the board’s decision.
HELD: The application was granted. The court found that the
chambers judge had not erred in applying the correctness
standard to questions of procedural fairness but had erred by
misinterpreting the board’s decision. The board had resolved
that damages would not be payable in the lockout application
past the date of its decision in the first ULP. The board had not
violated the audi alteram partem principle in deciding to dismiss
the damages application on the basis that it was a collateral
attack on the lockout application. That issue had been fully
argued before the board. However, the court expressed concern
as to whether the board had denied the respondent its right to be
heard on the question of whether the lockout decision should be
reconsidered because the board raised the issue on its own
initiative and resolved it against the respondent without hearing
from it. The respondent would be entitled to bring an
application to have the lockout application decision
reconsidered.
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R v Letendre, 2017 SKCA 99

Richards Ottenbreit Caldwell, November 15, 2017 (CA17099)

Criminal Law – Evidence – Admissibility of Statement –
Voluntariness – Appeal

The Crown appealed the acquittal of the respondent entered by a
Provincial Court judge following his decision not to admit into
evidence a statement made by the respondent to the police (see:
2016 SKPC 76). During a voir dire the Crown called three police
officers to testify regarding their interactions with the
respondent, much of which had been recorded on video. Two
officers testified that the respondent had volunteered to provide
additional information to them off camera. They warned him
that such information could be used as evidence, but the
respondent persisted and provided self-incriminating
information about the offence. Each officer took notes of the
conversation with the respondent and the circumstances. They
referred to their notes in the voir dire. The respondent did not
testify at the hearing and the officers’ testimony was otherwise
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uncontradicted. The trial judge ruled the respondent’s statement
inadmissible on the basis that the officers’ testimony was not a
sufficient substitute for a recording to satisfy it as to
voluntariness.
HELD: The appeal was allowed. The acquittal was set aside and
the matter remitted to Provincial Court for a new trial. The court
found that the trial judge erred in law in his understanding and
application of the legal test set forth in R v Oickle. The
voluntariness of a statement is not inherently suspect because it
has not been audio- or video-recorded. The police were not
required in this case to create a sufficient substitute for a
complete audio or video record of their interactions with the
respondent.
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Wongstedt v Wongstedt, 2017 SKCA 100

Caldwell Herauf Whitmore, November 16, 2017 (CA17100)

Family Law – Spousal Support – Interim – Appeal
Family Law – Child Support – Determination of Income – Appeal
Civil Procedure – Queen’s Bench Rules, Rule 13-30, Rule 15-20

The appellant appealed from a decision of a Queen’s Bench
chambers judge that granted a divorce and ordered interim
spousal and child support, arrears of child support and costs.
The parties had initially separated in 2005 after six years of
marriage. They reconciled for a year in 2012, but in 2015, the
appellant re-filed for divorce and for primary residence of the
children. The respondent counter-petitioned for shared
parenting and retroactive and ongoing child and spousal
support. At the November 2015 hearing, spousal support was
not before the court and it remitted the child support arrears to
trial. However, it did order a shared-parenting arrangement and
ordered the appellant to pay child support based upon the
appellant’s 2014 tax return. In response to information from the
respondent that the appellant’s payments could be reduced by
$429 per month as she was receiving that amount in form of the
child tax benefit, child support was set at $1,600 per month.
Later the Canada Revenue Agency (CRA) randomly selected the
respondent for a review of her eligibility to receive the benefit
and reassessed her having been overpaid $13,300 and advised
her the future tax benefit would be reduced by 50 percent until
she had fully repaid the overpayment. The appellant did not
make any child support payments from January to April 2016
and failed to comply with requests from the respondent for
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income information. In August 2016, the respondent filed an
application that sought arrears in child support of $26,400,
disclosure of the appellant’s 2015 and 2016 income information,
imputation of annual income of $184,7000, $2,487 monthly child
support, $2,437 monthly child support and $5,000 in costs. In her
affidavit she deposed that the appellant had been angry about
being ordered to pay child support and had contacted CRA
seeking the child tax credit for himself, thereby prompting the
CRA review of her. The respondent filed two notices of objection
to such statements in the respondent’s affidavits and brought his
own application to seek a divorce and to vary his child support
obligations under the 2015 order to $1,024 based on a change in
his income. The chambers judge granted the divorce and
ordered the appellant to pay $3,600 per month interim child
support, $28,600 interim child support arrears, $14,000 in lump-
sum spousal support and $4,000 in costs. The judge rejected the
finding under the 2015 fiat that the appellant had earned
$184,400 in 2014 and concluded that his income was $303,300 by
adding in taxable benefits and employment commissions. After
ordering the appellant to provide his 2015 tax return, the judge
made the same kind of additions to the appellant’s 2015 income
to arrive at an imputed income of $259,800, which became the
basis of the child support obligations. The judge later issued a
corrigendum and reduced the monthly child support and arrears
after the appellant pointed out that the taxable benefits and
employments commissions were already included in his
employment income, but the judge did not alter the spousal
support award or the costs order. The appellant appealed on the
basis that the judge failed to fully correct the calculations of his
2014 and 2015 income in the award of spousal support and had
not applied the proper principles when awarding interim
spousal support. He had also erred in awarding costs to the
respondent. The appellant argued that statements in the
respondent’s affidavit were speculative and had not complied
with Queen’s Bench rules 13-30 and 15-20. The judge’s decision
stated that he would ignore the non-compliance but did not
identify the portions of the affidavits that were non-compliant or
explain why that was so. The judge also incorrectly found that
the appellant had triggered the CRA review based upon the
affidavit when the respondent’s own evidence was that she was
randomly selected.
HELD: The appeal was allowed and the awards of spousal
support and costs set aside. The court found that the chambers
judge failed to assess whether the respondent was in fact entitled
to receive interim spousal support. The matter should have been
set over for trial. The judge also erred in basing the amount of
spousal support on the CRA debt as opposed to the
requirements of s. 15.2(4) of the Divorce Act. He had been
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influenced to make the lump sum award based upon the
assertion in the respondent’s affidavit that the CRA review had
been initiated by the appellant. The judge’s decision regarding
the appellant’s notices of objection to the respondent’s affidavits
was insufficient. He should have identified which portions of the
affidavits were not in conformance with the Queen’s Bench
Rules and what should have been struck from the record. The
court set aside the chambers judge’s award of costs to the
respondent because his award of interim spousal support was
set aside. It awarded costs to the appellant of $500 under
Queen’s Bench rules 13-30 and 15-25(2) based on his successful
objection to the respondent’s affidavit evidence. As success was
divided between the parties in the proceedings in Queen’s
Bench, the court ordered that each party should bear their own
costs. It awarded $1,500 to the appellant for his costs in the
appeal.
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R v Parchomchuk, 2017 SKCA 101

Jackson Whitmore Ryan-Froslie, December 1, 2017 (CA17101)

Criminal Law – Assault – Assault with a Weapon – Sentencing -
Appeal

The appellant appealed his 30-month sentence (less nine months
of pre-sentence credit) for one count of assault with a weapon
contrary to s. 267(a) of the Criminal Code. He pled guilty just
before his trial but contested certain facts forming the
circumstances of the assault and raised mitigating factors that
should reduce his sentence, such as provocation and his medical
condition. At the sentencing hearing held to settle the disputed
facts, the appellant said that there was only one encounter
between him and the complainant, which was when he went to
the complainant’s apartment. The complainant had both the
knife and the hammer. During their verbal altercation, the
complainant threatened him by saying he was going to kill him.
The appellant then picked up the complainant’s hammer and
struck him with it. The complainant testified that he and the
accused had seen each other three times on the day in question.
The appellant approached the complainant with a knife in hand
and the complainant threatened the accused that he was going to
kill him. The complainant then served an eviction notice on the
appellant. An hour later the appellant went to the complainant’s
apartment and when the latter opened the door, the appellant
pulled out a ball-peen hammer and struck the complainant three
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times on the head, causing serious injuries to him. The
sentencing judge did not accept the appellant’s version of what
had happened and found that he had committed a serious
assault that was unprovoked. The sentencing judge also rejected
the appellant’s argument that the length of his sentence should
be reduced because of his medical condition. He had been shot
in the back of the head the day after the assault and he submitted
that the wound and its treatment should be considered as an
important mitigating factor and that a fit sentence would be time
served. The sentencing judge accepted the Crown’s position that
a fit sentence was 30 months. The appellant argued on appeal
that the sentencing judge erred in principle by not giving effect
to the mitigating factors of provocation, his guilty plea and his
medical condition. He argued as well that his sentence was
demonstrably unfit based upon the circumstances and similar
cases.
HELD: The appeal was dismissed. The court found that the
sentencing judge had not erred in finding that the assault was
unprovoked. The judge did not accept the appellant’s version of
events and therefore did not take the complainant’s threat as
justifying a conclusion of provocation. The judge fulfilled the
requirements of s. 724(3)(d) of the Code in the sentencing
hearing in not reducing the appellant’s sentence as a result of his
medical condition. In the circumstances, the condition was not of
the significance required to justify a reduced sentence. The judge
had not erred in imposing the sentence of 30 months. Although
it was outside the sentencing range, it was not demonstrably
unfit. The appellant had planned and administered a severe
beating with a weapon that was capable of causing great
physical harm.
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R v Schaff, 2017 SKCA 103

Jackson Ottenbreit Caldwell, December 5, 2017 (CA17103)

Criminal Law – Fraud – Conviction – Appeal

The appellant appealed her conviction after trial by a Queen’s
Bench judge for fraud over $5,000 contrary to s. 380(1)(a) of the
Criminal Code. The appellant had worked as a bookkeeper and
office manager for an oil field company. During a review of its
finances, the company determined that the appellant had made
numerous financial transactions that appeared questionable and
informed the police. The appellant was then charged. The trial
involved consideration of a wide variety of transactions. The
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owner of the business testified regarding cheques written on the
company’s account to businesses and individuals with whom it
had no business relationship. Although the owner admitted in
cross-examination that in some cases that he had authorized
payments and that his business practices were haphazard, he
was certain that two cheques written by the appellant on the
business account that totaled $5,500 were not payments for
sponsorship of a particular individual who was riding in a horse
race. The appellant testified that she asked the owner about the
sponsorship and he agreed to it. There was evidence that the
appellant owned the horse ridden in the competition by the
individual to whom the contested cheques had been written. The
trial judge found the owner to be a credible witness although his
testimony demonstrated poor business practices and that his
memory was uncertain. He also found the appellant to be
credible but regarding the two cheques, he did not believe her.
He observed that if the cheques had been for legitimate business-
related sponsorship for tax purposes, there should have been a
notation on the memo line to that effect on the cheques and there
wasn’t. The judge also did not believe the appellant’s
explanation that just because she signed her name as the owner
of the horse on the competition’s entry form did not mean she
was the owner. The appellant submitted that the verdict was
unreasonable because the trial judge committed errors in his
approach to her evidence and that of the complainant owner and
that he erred in failing to consider whether all of the evidence
raised a reasonable doubt.
HELD: The appeal was dismissed. The court found that the trial
judge had not committed errors in his approach to the evidence
of the complainant and the appellant and in his conclusions
regarding their respective credibility and reliability. The
conclusions were supported by the evidence. It was open to the
trial judge to distinguish the absence of notation on the two
cheques in determining the credibility of the appellant and
deciding whether the cheques were authorized. There was
nothing in the trial judge’s decision that demonstrated that he
failed to take into consideration the complainant owner’s faulty
recollection of other transactions when he considered whether
the two cheques had been authorized by him.
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Deren v SaskPower, 2017 SKCA 104

Ottenbreit Caldwell Ryan-Froslie, December 6, 2017 (CA17104)

Civil Procedure – Queen’s Bench Rule 7-2 - Appeal
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The appellants appealed from the decision of a Queen’s Bench
chambers judge to grant the respondent’s application for
summary judgment dismissing the appellant’s claims against
them (see: 2015 SKQB 366). The chambers judge found on the
basis of the evidence and the immunity afforded under s. 95 of
The Saskatchewan Watershed Authority Act, 2005 that there was
no genuine issue requiring a trial on the appellants’ claims that
the respondents were, by reason of their operation of the dams
and reservoirs on the Souris River, liable for damages caused to
them by flooding in 2011, and dismissed their action in its
entirety. The appellants’ primary ground of appeal was that the
chambers judge erred at the outset by proceeding with the
summary judgment application in the circumstances of this case.
They argued that the summary process prevented them from
investigating matters beyond those averred to in the
respondents’ affidavits and thus their experts were not in a
position to provide an opinion on the decisions made by the
respondent Saskatchewan Watershed Authority during the 2011
flooding. They also submitted that the chambers judge erred in
misunderstanding various aspects of the evidence regarding the
dam, the operating plan and SaskPower’s role in the operation of
the dam. Finally, they argued that the judge erred when he
concluded that the defendants’ evidence was not contradicted by
the plaintiffs’ evidence.
HELD: The appeal was dismissed. The court found that the
appellants had taken issue with the summary process because of
the complexity of the case rather than the result, but that
complexity itself was not a reason to reject summary judgment
proceedings. The chambers judge reviewed the evidence
adduced and concluded that he could determine the question in
issue based on the affidavits and other evidence. The judge had
not made a palpable or overriding error in reaching his
conclusions and they warranted deference on appeal. The court
dismissed the appellants’ arguments on their other grounds of
appeal.
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KKS Holdings Ltd. v Foam Lake Savings and Credit Union Ltd.,
2017 SKCA 105

Caldwell Whitmore Schwann, December 7, 2017 (CA17105)

Civil Procedure – Appeal – Leave to Appeal
Statutes – Interpretation – Court of Appeal Act, 2000, Section
8(2)
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The appellants brought an action against the respondent Credit
Union and later applied to the Court of Queen’s Bench to add
another party to the action. The appellants appealed from the
decision of the chambers judge to decline to add the party. A
procedural issue was raised that the appellants had not sought
leave to appeal pursuant to s. 8 of The Court of Appeal Act, 2000.
The respondents argued that the decision of the chambers judge
was interlocutory and thus leave was required. The appellants
argued that the fact they could proceed against the party in a
separate action did not make the order interlocutory. In the
alternative, the appellants sought leave nunc pro tunc.
HELD: The appeal was dismissed. The court held that the
decision was interlocutory and it was necessary for the
appellants to have obtained leave to appeal. The appeal was not
properly constituted and was not properly before the court. The
court declined to grant leave on a nunc pro tunc basis. It was not
convinced that that extraordinary power should be exercised in
the circumstances of the case and declined to grant leave on that
basis. The appeal ought to be dismissed. Further, the proposed
appeal would not have been successful. The discretionary
decision of the chambers judge demanded deference and he had
made no error that would enable the court to intervene.
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R v Lumberjack, 2017 SKCA 106

Jackson Ottenbreit Ryan-Froslie, December 7, 2017 (CA17106)

Criminal Law – Murder – Second Degree – Conviction – Appeal
Criminal Law – Conduct of Trial – Jury Trial – Charge to Jury –
Appeal

The appellant appealed his conviction for second degree murder
under s. 235(1) of the Criminal Code after trial by jury. The
appellant and the victim had been drinking heavily and began to
argue. The appellant went to his mother’s house and the victim
followed him, carrying a baseball bat. The victim struck at the
appellant and the appellant pulled out a knife. A prolonged fight
ensued and each man was injured. The victim was stabbed eight
times. The appellant called 9-1-1 some nine minutes later and
told the dispatcher that the victim was trying to break into his
house and said that he was injured but said nothing about the
victim’s injuries. After the dispatcher called him back, the
appellant admitted to stabbing the victim. The appellant washed
himself, his clothes and the knife after the fight. When he gave a
statement to the police, he said that he had done so because he
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panicked and it had not been a good idea. At trial, the
appellant’s counsel advised the trial judge that he wanted her to
instruct the jury on self-defence and on the partial defences of
provocation and intoxication. His comments about post-offence
conduct focused on how it affected the self-defence and
intoxication defences but he did not ask for any limiting
instruction or caution as to how the jury should use the post-
offence conduct. Crown counsel suggested to the jurors that the
evidence of the appellant’s concealment of physical evidence, in
that the appellant failed to convey the victim’s injuries to the
dispatcher and then washed himself, his clothes and his knife,
could be used as evidence of intent. The trial judge did not in
fact provide a limiting instruction and defence counsel did not
object. The appeal was based on the contention that because the
appellant had admitted the actus reus of the alleged crime, the
only issue was his degree of culpability. He argued that his post-
offence conduct, apart from its relevance to self-defence, was
otherwise equally consistent with the mens rea for manslaughter
and for second degree murder and, therefore, the trial judge
should have provided a limiting instruction to the effect that the
post-offence conduct had no probative value with respect to
intent or, alternatively, cautioned the jury as to the use of the
evidence.
HELD: The appeal was allowed and the matter remitted to the
trial court for a new trial on the charge of second degree murder.
The failure of the appellant’s defence counsel to object either to
the submissions of the Crown regarding post-offence conduct or
request the trial judge to provide a limiting instruction regarding
it was not determinative of the matter. The court found that the
trial judge failed to delineate the uses to which the evidence of
concealment of physical evidence could be put, specifically, its
probative value regarding intoxication and lack of probative
value regarding intention. The trial judge also failed to address
the dangers of the use of consciousness of guilt inherent in the
concealment of physical evidence in that it was not probative of
the intent for any specific offence and that the jury might misuse
the evidence or treat it as more persuasive than was warranted.
The court was not satisfied the post-offence conduct of
concealment of physical evidence by the appellant could, in this
case and on its own, reasonably support an inference of intent to
commit second degree murder as opposed to manslaughter. It
could not be said that a person who kills with the state of mind
required for second degree murder is more likely than one with
the state of mind required for manslaughter to have cleaned
himself, his clothes and the murder weapon after the killing. The
appellant’s attempt to conceal physical evidence reflected
consciousness of guilt, but was consistent with someone who
was trying to cover up evidence of a stabbing though not
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necessarily a murder or manslaughter. 
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Retail, Wholesale Department Store Union v Yorkton Cooperative
Association, 2017 SKCA 107

Richards Herauf Whitmore, December 11, 2017 (CA17107)

Labour Law – Arbitration – Judicial Review

The grievor was dismissed from her position for intentionally
falsifying time sheets and claiming pay for time she had not
worked. Her union grieved the termination. Although the
arbitration board found that the grievor had committed time
theft and had lied during her employer’s investigation and in
her testimony at the arbitration hearing, the board ordered the
grievor reinstated, subject to a 4-month suspension. The
employer applied for judicial review. The judge quashed the
board decision and confirmed the termination. The union
appealed the court decision.
HELD The appeal was dismissed. The chambers judge did not
err in reinstating the termination. The chambers judge correctly
concluded that the board decision was unreasonable and it was
open to him to reinstate the termination. The board failed to
relate its own findings of fact to the relevant arbitral
jurisprudence, which views time theft as an egregious form of
misconduct. The grievor’s dishonest conduct was aggravated by
her decision to lie to the employer and to the board and by her
failure to take ownership of her actions. The board positively
and expressly held that the grievor might repeat her
wrongdoing, effectively finding that the trust central to the
employment relationship could not be satisfactorily restored.
Although the amount of time in issue was small and some
allegations of time theft were not proven, the grievor’s
misconduct was serious and the sanction imposed was
reasonable.
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R v Senger, 2017 SKPC 70

Morgan, December 13, 2017 (PC17084)

Criminal Law – Controlled Drugs and Substances Act –
Possession of Cocaine for the Purpose of Trafficking
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The accused was charged with possession of cocaine for the
purpose of trafficking contrary to s. 5(2) of the Controlled Drugs
and Substances Act. The accused had been the driver of a vehicle
parked in a lot outside a bar. There were three other men in the
vehicle. Two police officers parked their cruiser nearby and
noticed that one of the passengers in it offered a line of cocaine
to some people who were standing outside of the vehicle. The
officers quickly arrested the passenger for possession of a
controlled substance. As they did so, they saw another passenger
open the door beside him and throw a bag on the ground. He
was arrested and the bag was found to contain cocaine. The
officers then searched the vehicle and found another bag
containing cocaine on the backseat and a sandwich bag
containing 51 individually wrapped bags of cocaine in the
console. Cell phones were seized. The only one that the police
were able to open belonged to the accused. There were 2,000
texts recovered but only one message referred to drugs. The
accused testified that he knew that two of his passengers had
dealt drugs in the past but he did not know that there drugs in
the vehicle that night until the one passenger offered cocaine to
the people outside the vehicle. He was simply giving the men a
ride home from the bar. The accused who had dropped the bag
out of the vehicle claimed ownership of the drugs found in the
console. Because of the circumstantial nature of the evidence, the
issue was whether it could be inferred that the accused had
sufficient knowledge and control to constitute possession under
s. 4(3) of the Criminal Code.
HELD: The accused was found not guilty. The court found the
accused to be credible and reliable. There was no evidence that
drugs were displayed in the vehicle so that he would know that
they were present and it was possible that the other accused
placed the bag inside the console without the knowledge of the
accused while the police were making the first arrest. The only
text message found on the accused’s cell phone that referred to
drugs was insufficient to persuade the court that the accused
had knowledge that anyone had drugs in the vehicle.
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R v Benning, 2017 SKPC 88

Kovatch, November 14, 2017 (PC17080)

Criminal Law – Assault – Sexual Assault

The accused was charged with sexual assault, contrary to s.
348(1)(b) of the Criminal Code, and with committing assault,
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contrary to s. 266 of the Code. The complainant rented a suite
from the accused. She testified that during the two years that she
was his tenant, the accused would frequently come to the suite
and make advances toward her, trying to touch her breasts and
buttocks. He offered to forgo rent if she would engage in sex
with him. The accused committed the alleged assault on the
complainant after the accused evicted her from her suite. She
had moved into another rental property. When she learned that
the accused had sent a message to her new landlord disparaging
her, the complainant confronted the accused in the hallway of
one of his rental properties. They shouted at each other and then
the accused grabbed and pushed her. The accused testified that
he had flirted with the complainant but denied touching her. He
tried to help her by giving her rides to various places and
brought wine to the complainant. He testified that this was part
of his strategy to obtain rent because the complainant was
chronically slow to pay him and was in fact $4,000 in arrears. He
downloaded many texts that the parties had exchanged during
the two-year period that purported to be a transcription of the
messages. He sought to rely upon the text messages from the
complainant and to utilize them for cross-examination of her.
The Crown objected to the admissibility for either purpose as the
complainant alleged that the texts were altered and the
transcription was not a complete and accurate record of all
messages. The transcription was admitted and the texts
disclosed. The accused raised the defence of property regarding
the assault charge.
HELD: The accused was found not guilty of sexual assault and
guilty of the assault charge. The court found that the Crown had
not proven beyond a reasonable doubt that sexual assault
occurred, although there was evidence that the accused’s
relationship with the complainant was improper. The
complainant’s evidence was too general and lacked sufficient
specific details. The testimony of the complainant and her text
messages did not show any fear or avoidance of the accused and
disclosed that on many occasions the complainant asked for and
received favours from the accused. The complainant denied that
her payment of rent was problematic in contradiction of the
evidence. Regarding the charge of common assault, the court
found the evidence supported the charge. The accused’s defence
of property argument was inapplicable on the facts and,
furthermore, that under s. 35 of the Code the accused was
obliged to give the complainant a reasonable opportunity to
leave the premises before using force and he did not do so.

© The Law Society of Saskatchewan Libraries Back to top



Case Mail v. 20 no. 5

file:///LS-FS1/RL-Common/CaseMail/CM20-5.htm[2018-02-28 10:15:51 AM]

R v L.H., 2017 SKPC 92

Hinds, November 14, 2017 (PC17081)

Criminal Law – Criminal Harassment

The accused was charged with criminal harassment of T.H.,
contrary to s. 264(1) of the Criminal Code. He was also charged
with breach of an undertaking to have no contact with T.H.
except through a lawyer, contrary to s. 145(3) of the Code. The
accused and T.H. divorced in 2012 and their two daughters
resided with T.H. The accused and T.H. had an acrimonious
relationship, and between 2010 and 2016, the accused had been
subject to two peace bonds. After the second one expired in July
2016, the accused attended at T.H.’s residence many times,
posted comments on her blogs, left voice messages and sent
emails to her. The content of most of these communications
related to child access. The evidence showed that when T.H. told
the accused to stop contacting her other than by email, he did.
T.H. asserted that this contact caused her to be fearful and
anxious and that she feared the accused because when he was
angry he had no control over himself.
HELD: The accused was found not guilty of the charge of
criminal harassment. The Crown had failed to prove that the
accused knew or was reckless as to whether his communications
harassed T.H. and that her fear of him was objectively
reasonable. The Crown had not adduced evidence of the
accused’s past conduct involving T.H. and she did not provide
any examples of past situations when the accused lost control of
himself. The accused admitted that he should not have tried to
contact T.H. by speaking to her parents, and the court found that
he was guilty of breaching a term of his undertaking.
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Van Beselaere v Anderson, 2017 SKPC 93

Demong, November 21, 2017 (PC17083)

Contract Law - Breach

The parties entered into a written agreement in which the
plaintiff agreed to sell his truck to the defendant for the sum of
$4,000. The plaintiff alleged that the defendant made a down
payment of $900 and the remainder was to be paid within three
months but that balance remained outstanding. The defendant
did not dispute that he had not paid the remaining amount as
per the written agreement but he argued that there was a
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collateral agreement that as the plaintiff made a representation
that the vehicle was safety-certified, if it wasn’t and repairs had
to be made to it, an accommodation would be made in respect of
the price. As the vehicle was not in fact certified, the defendant
repaired the vehicle himself, which cost $2,950, and he argued
that amount should be set off against the purchase price. The
issue was whether the written agreement represented the
entirety of the agreement between them or there was a collateral
oral agreement that the debt would be reduced if work had to be
done to the vehicle in order to make it safety-certified.
HELD: Judgment was given in favour of the plaintiff in the
amount claimed. The court found that the defendant was in
breach of contract when he failed to pay the balance owing on
the truck. The court found on the facts that there was no
collateral agreement between the parties.
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Kopp v Zaskovets, 2017 SKPC 96

Schiefner, December 13, 2017 (PC17085)

Torts – Motor Vehicle Accident – Liability
Statutes – Interpretation – Traffic Safety Act, Section 319(3)

The plaintiff brought an action against the defendant for
damages arising out of a motor vehicle accident. The plaintiff
took the position that the defendant breached s. 235 of The
Traffic Safety Act in that she had not exercised proper care and
her negligence caused the accident. She testified that she was
stopped at a green light waiting to turn left. The light turned red.
She alleged that the defendant was driving too fast, lost control
of her vehicle as it approached the intersection and struck the
plaintiff’s vehicle. She denied that her vehicle was moving prior
to the collision. The defendant testified that as she approached
the intersection, she slowed because the weather was poor. As
she got closer, the light turned yellow and believing that she
could not bring her vehicle to a stop, she entered the
intersection. While doing so, the plaintiff’s vehicle began moving
toward her lane. She tried to stop but the plaintiff’s vehicle hit
her vehicle.
HELD: The action was dismissed. The court found that that the
evidence showed that the plaintiff’s vehicle was in motion and
was crossing the defendant’s lane. The plaintiff breached s.
319(3) of The Traffic Safety Act when she put her vehicle in
motion and tried to execute a left hand turn when it was unsafe
to do so. Drivers making left hand turns across the path of
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oncoming traffic are in the servient position and must yield the
right of way even if the traffic lights are changing.
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R v Wilson, 2017 SKQB 145

McMurtry, May 19, 2017 (QB17331)

Criminal Law – Voir Dire – Evidence – Admissibility

The accused face a charge of first-degree murder. The parties
raised two issues for determination before the trial began. The
accused sought disclosure by the Crown of an Agreed Statement
of Facts (ASF) filed by a co-accused in his sentencing hearing.
The accused asserted that they wished to review the ASF with a
view to deciding whether to call the co-accused as a witness for
the defence. The Crown argued that the ASF was subject to a
publication ban, which precluded it from filing the document or
providing it to the accused. The defence objected to the jury
seeing certain photographs of the deceased’s body that the
Crown intended to tender into evidence. Some of the photos
were difficult to look at. The defence argued that other
photographs showed the same injuries, but were less
inflammatory. The Crown agreed to remove or edit certain
photographs.
HELD: The court ordered that the ASF be disclosed on
conditions in keeping with the publication ban. A statement by a
witness in a related trial, about the events in issue in another
trial, is relevant. The court ordered certain photographs
excluded where their content was more prejudicial than
probative and a less inflammatory alternative was available.
Where no alternative photograph was available, probative
photographs were admitted despite their grisly nature. The court
further ordered that the voir dire be reopened to hear further
submissions on certain photographs for which no argument on
the probative value was presented.
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R v Morrison, 2017 SKQB 256

Dovell, August 29, 2017 (QB17322)

Criminal Law – Break and Enter Dwelling House and Commit
Sexual Assault – Sentencing
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Criminal Law – Sentencing – Dangerous Offender – Determinate
Sentence
Criminal Law – Sentencing – Aboriginal Offender

The accused was convicted in 2014 of breaking and entering and
committing the indictable offence of sexual assault causing
bodily harm, contrary to s. 348(1)(b) of the Criminal Code. After
his conviction, the Crown gave notice that it intended to apply to
have the accused declared a dangerous offender, pursuant to s.
753(1) of the Code, relying upon the conviction as the predicate
offence. The accused was assessed at that time. The
psychologist’s report prepared in 2015 indicated that,
considering the accused’s lengthy history of violence and
specifically his acts of sexual violence, he was at high risk to
reoffend. As he had been involved with programming while
incarcerated for the sexual offence that he had committed prior
to the predicate offence, it was doubtful whether any future
programming would prevent him from engaging in violence
again. There was also little chance that the risk could be
managed in the community in that the accused would require
round-the-clock external supervision. The dangerous sentencing
hearing did not proceed after the assessment as the defence
applied for a review of the constitutionality of ss. 2 and 672.3(1)
of the Code (see: 2016 SKQB 259). An updated assessment by the
same psychologist was ordered by the court and occurred in
February 2017. The assessment made the same findings as the
initial one and the author noted that the cognitive functions of
the accused had declined substantially since 2015, probably due
to the effect of childhood inhalant abuse and head injury. The
accused, a 47-year-old Aboriginal man, had been repeatedly
beaten by his father, who had attended residential school. Both
parents were alcoholics, and the children suffered from poverty
and neglect. The accused abused alcohol and other substances
throughout his life. Two siblings testified that they would offer
the accused support and shelter if he was returned to their home
community and that they would report him if he breached any
of his release conditions. The amount of formal supervision of
the accused in the small community would be quite limited. His
criminal record consisted of 32 convictions with 15 of them being
for violent offences. His two previous federal sentences for four
years each were for convictions of break and enter and
committing either a sexual assault or aggravated sexual assault.
In this case, the accused had sexually assaulted a 72-year-old
nun at her residence in the church rectory. The Crown submitted
that the accused should be declared a dangerous offender and
sentenced to an indeterminate period of incarceration. The
defence conceded that the accused should be so designated but
that the evidence demonstrated that there was a reasonable
expectation that a lesser measure would adequately protect the
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public and suggested a determinate sentence of between 10 and
15 years followed by a 10-year long-term supervision order.
HELD: The accused was designated a dangerous offender and
received an indeterminate sentence. The court was not satisfied
that the risk posed by the accused could be managed in the
community and the type of supervision he required could only
be provided within a correctional facility.
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Parrish & Heimbecker Ltd. v Bukurak, 2017 SKQB 322

Dawson, October 26, 2017 (QB17324)

Contracts – Breach – Arbitration

The applicant applied for an order pursuant to Article III of the
United Nations Convention on the Recognition and Enforcement
of Foreign Arbitral Awards as adopted by The Enforcement of
Foreign Arbitral Awards Act, 1996 and Article 35 of the
UNICTRAL Model Law on International Commercial
Arbitration as adopted by The International Commercial
Arbitration Act, recognizing an arbitral award made against the
respondent by the National Grain and Feed Association (NGFA)
as a judgment of the Court of Queen’s Bench for Saskatchewan.
The applicant and respondent had entered into a purchase
contract in June 2014 under which the respondent agreed to
deliver 40 tonnes of graded grain in September. The contract
contained an arbitration clause whereby the parties agreed to
submit to arbitration judgment upon any arbitration award
entered in any court or tribunal of competent jurisdiction. The
respondent failed to deliver the grain as required, and the
applicant submitted an arbitration complaint to the NGFA. It
provided arbitration services to the parties under their contract,
but the respondent did not return a signed copy of the
arbitration services contract nor did he participate in the
arbitration hearing. The NGFA entered a default judgment
against the respondent for $11,400 US valued at $16,000 in
Canadian dollars.
HELD: The application was granted and the applicant was given
leave to enter judgment against the respondent in the amount of
$16,000. The court recognized the arbitration award made by the
NGFA of the United States. The applicant had satisfied the
requirements of the New York Convention in that the arbitral
award derived from a commercial relationship, that the NGFA,
headquartered in Virginia, and its international status satisfied
the requirement that the arbitral award originated in a state
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other than the state where the recognition was sought, and
certified copies of the signed contract and NGFA arbitral award
were provided by the applicant. There were no circumstances
present under Article V of the Convention except if the party
against whom the judgment was entered “was unable to present
his case”. Here, the respondent had not provided any evidence
establishing why he had been unable to present his case to the
NGFA. Consequently, the respondent’s case did not fall within
the exception provided in the Convention to the enforcement of
the award.
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Charles Cattle Co. Ltd. v Herriman, 2017 SKQB 325

Kalmakoff, October 30, 2017 (QB17314)

Contracts – Consensus Ad Idem
Agriculture – Lease – Interpretation

The applicant sought to enforce its right of first refusal in a lease
agreement. The respondent landlord argued that the lease
expired before the third party made its offer to purchase. The
applicant leased land and paid rent beginning in 1989. In 1999,
the respondent wrote to the applicant stating, “If you have any
interest to purchase instead of lease at this time I may sell it to
you. It is not for sale to anyone else now or later.” The last lease
agreement ended in 2009. Its expiration was not addressed until
2012. On April 27, 2012, the applicant wrote to the respondent
and indicated its wish to continue a five-year lease from the date
of the letter on the same conditions as the most recent lease
agreement. The applicant received no objection and no further
formal lease agreement was entered. The relationship of tenancy
continued as in the past. On March 26, 2017, at third party
offered to purchase the land and the respondent accepted the
offer. The applicant alleged that this was a breach of the right of
first refusal contained in the lease agreement.
HELD: The court dismissed the application. The right of first
refusal no longer existed on March 26, 2017. There was no right
of first refusal beyond anything spelled out in the lease
agreements. The 1999 letter was simply a gratuitous statement
by the respondent and did not create a binding obligation as
evidenced by use of the term “may sell”. The lease agreement
created by the applicant’s letter of April 27, 2017, was not
enforceable due to uncertainty as to the start and end dates of
the lease. The use of the words “same conditions as this lease”
refers to the 2005 lease, which contained a start date of January 1,
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2005, and an end date five years from that. This was in keeping
with the terms of each of the four previous lease agreements.
The start and end dates of a lease are vital conditions and must
be clear and unequivocal. Because of the importance of the
terms, the court was not satisfied on a balance of probabilities
that there was consensus ad idem. The lease agreement was not
enforceable. Even if the court found the lease to be enforceable, it
would not be satisfied on a balance of probabilities that the lease
continued beyond December 31, 2016.
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R v Boehmer, 2017 SKQB 328

Layh, November 1, 2017 (QB17317)

Criminal Law – Motor Vehicle Offences – Driving with Blood
Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 11(b)

The accused was charged in July 2012 with driving while his
blood alcohol content exceeded the legal limit. At trial in April
2017, the accused was found guilty of the charge but the defence
advised the court that it wanted to bring a Charter application
alleging that the accused’s s. 11(b) rights had been violated. The
time from the laying of the information to the finding of guilt
was 1,725 days. The procedural history of the case was affected
by the fact that the accused had had four successive lawyers
representing him over the five-year period. The first three had
obtained leave to withdraw after each of them had acted on the
behalf of the accused for periods of varying length. The reasons
for the withdrawals were not provided. The Crown submitted
that the total delay was 21 months, 23 days and thus below the
presumptive ceiling of 30 months as set out in R v Jordan.
HELD: The application was dismissed. The court found that the
transitional rules described in Jordan applied since the
proceedings spanned the release of that decision in July 2016. It
calculated the delay from the time of charge to the end of the
trial, less delay clearly attributable to the defence, to be 35.5
months, which was above the presumptive ceiling and
presumed unreasonable subject to exceptional circumstances
that justified the delay. The court determined that the Crown
had discharged its obligation to satisfy it that instances of
exceptional circumstances had occurred. The Crown had made
reasonable efforts to conclude the trial in an expeditious manner
and the court was satisfied that it could not have avoided or
remedied the delay caused by the exceptional circumstances of
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three successive legal counsel withdrawing from the case where
the charge itself was unexceptional.
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B.N.M. v P.J.M., 2017 SKQB 331

McIntyre, November 2, 2017 (QB17326)

Family Law – Family Property – Division
Family Law – Child Support – Determination of Income
Family Law – Spousal Support

The parties separated in 2013 after a 20-year marriage and four
children, now aged 23, 18, 17 and 14 respectively. Only three of
them were still children of the marriage. At the time of
separation, the parties agreed to shared parenting and that
neither would pay child support to the other. However, the 17-
year-old daughter chose to live only with the respondent, but the
other two lived half of the time with each parent. The parties
owned two quarter sections of land. The family home and
second rental house were located on one and the other quarter
was farmland that was rented out. After the relationship ended,
the petitioner moved into the rental house. She contributed to
the mortgage payments until September 2016 and then ceased all
payments because of lack of progress on the legal issues. The
respondent was a high school teacher who had obtained his
educational credentials throughout the marriage. The petitioner
had just completed high school when the relationship began and
did not obtain further education. She was the children’s primary
caregiver while they were growing up but she had returned to
the workforce as well. Nine years prior to the separation she
became a police officer. Her income in 2015 was $94,700 and the
respondent’s was $101,000. His income at the time of trial was
temporarily higher as a result of holding an elected two-year-
term position with a labour organization in 2015 when his
earnings increased to $145,000. The issues between the parties
were: 1) the parenting arrangement; 2) equalization of family
property. The petitioner wanted to retain the home quarter and
to have the family home as she had renovated it. The respondent
wanted to retain both quarters. The valuation of the
respondent’s teacher’s pension was complex. An actuary
testified that its capitalized value at the date of application was
$370,800 and the maximum transferrable amount of $189,400; 3)
the amount of child support. The petitioner argued that the child
support should be payable from the time of the respondent’s
election when his income increased significantly. The hybrid
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parenting arrangement complicated the calculation of support
obligations; and 4) whether the petitioner was entitled to spousal
support.
HELD: The court granted the parties a divorce. With respect to
each issue the court found the following: 1) it would not make an
order for the 18-year-old son or the 17-year-old daughter. The
former had been in a shared parenting arrangement and it was
assumed that it would continue. In the case of the latter, it was
assumed that she would remain in the primary care of the
respondent. The parties would parent the youngest son in the
current shared parenting arrangement; 2) it was in the best
interests of the children that the respondent retain both quarters
and thus all the children would retain a connection to the family
home. The court ordered the petitioner to contribute one third of
the amounts due monthly on the three mortgages and taxes
between September 2016 until she vacated the rental house and
to transfer her interests in the lands to the respondent. The court
calculated the value of the taxable and non-taxable assets of the
parties and divided them equally. The respondent was to pay
the petitioner approximately $283,000 in non-taxable property
and $283,900 in taxable property, which included the rollover
from the respondent’s pension; 3) the support obligations should
commence as at September 2015. The petitioner’s support
obligation to the 17-year-old daughter was set at $797 per month.
Under s. 9 of the Guidelines, for the purposes of support for the
two children in shared parenting, the respondent owed $1,940
per month and the petitioner’s obligation was $1,291. However,
due to the disparity between the monthly incomes of each party
and because of the petitioner’s s. 3 support obligation, the court
determined that her payment should be reduced to $643 per
month; and 4) the petitioner was not entitled to spousal support.
The economic consequences of the marriage and its breakdown
had been equitably shared through the division of property and
assets and the circumstances of these parties.
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Knoblauch, Re (Bankrupt), 2017 SKQB 333

Thompson, November 3, 2017 (QB17320)

Bankruptcy and Insolvency – Conditional Discharge

The bankrupt was deemed to have made an assignment in
bankruptcy in July 2016 by operation of s. 57 of the Bankruptcy
and Insolvency Act (BIA) when his creditors rejected the terms
of a proposal he made to deal with his debts under Part III of the
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BIA. One of the bankrupt’s creditors, Richardson International
Ltd (creditor) triggered a requirement for a discharge hearing
when it filed a notice of intended opposition to discharge in
November 2016. The bankrupt was a farmer and his operation
sustained losses from 2011 through 2015 due to weather-related
crop failures. As he and his wife could no longer pay their bills
by March 2016, they approached Farm Debt Mediation (FDM)
for assistance with their creditors. They prepared a document for
the FDM to disclose their circumstances and to lay out a
proposal to their creditors. They estimated the value of their
farm machinery at $275,000 and that of their two quarters at
$230,000. After their liabilities of $449,000 were deducted from
their assets, the net worth for the couple was $781,900. An
auction of farm machinery was held but the bankrupt did not
know what the proceeds were until some weeks later. In April
2016, the creditor served the bankrupt with a statement of claim
for $95,600. Two days later, the bankrupt and his wife agreed to
sell their non-exempt farm land for $15,000 less than the value
given on the FDM disclosure. The bankrupt and his wife began
to separate their financial affairs soon after the claim had been
served. One week after they had entered into the land sale
agreement, the bankrupt filed a proposal with the official
receiver. The bankrupt then received auction proceeds in the
amount of $35,300 and a statement of adjustment prepared
relating to the non-exempt land transfer confirmed that the
bankrupt and his wife each received $49,600 for their share of the
non-exempt land transfer. The couple had $85,000 remaining
after the bankrupt provided his share of non-exempt farm land
proceeds to the trustee for the proposal. In the bankrupt’s
proposed statement of affairs, he did not list the auction
proceeds as an asset, but they were noted but not valued in the
section for property disposition occurring the previous 12
months. The creditors rejected the proposal, so an assignment
was deemed. In the bankruptcy’s statement of affairs, the
auction proceeds were listed as an exempt asset value of $35,300.
The creditor questioned the exempt status claimed. As at the
time of bankruptcy, the bankrupt and his wife were in
possession of whatever remained of $85,000, including the
auction proceeds. The bankrupt paid the trustee his share of the
proceeds from the non-exempt land transfer, the only amount in
the estate at the date of the discharge application. The creditor
submitted that the bankrupt had not conducted himself honestly
because of his use of the auction funds at a time when the
bankrupt knew their exempt status had been questioned and
because of questions regarding the whereabouts of the bankrupt
wife’s share of the farm sale proceeds and discrepancies between
the asset values provided in the FDM disclosure and the
proposal.
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HELD: The bankrupt was discharged on the condition that he
pay the trustee $20,000. The court found that the circumstances
of this bankruptcy were not sufficiently extreme to support an
order refusing discharge. The bankrupt could not explain the
whereabouts of the auction proceeds of $35,300 and his wife’s
farm sale proceeds of $49,600. Although the latter funds were
not part of the estate, they were relevant to the discharge
application as a consideration in assessing the bankrupt’s
financial circumstances. The bankrupt placed the funds in a joint
account used by the couple to pay expenses. The court found
that the bankrupt acted improperly when he comingled the
auction proceeds with other funds and then spent them when he
knew that the creditor challenged the validity of the exemption.
In addition, the bankrupt had not been wholly honest either
when he failed to provide the trustee with the FDM disclosure.
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R v Lonechild, 2017 SKQB 338

Smith, November 9, 2017 (QB17336)

Criminal Law – Dangerous Offender
Criminal Law – Assaults – Sexual Assaults

The accused pled guilty to two counts of sexual assault. The
offences served as predicate offences for a dangerous offender
application. The accused’s record included a guilty plea to four
separate charges relating to the same violent incident, which
included sexual assault, overcoming resistance, unlawful
confinement and uttering threats. In that incident the accused
attacked a stranger, whom he violently sexually assaulted,
threatened to kill, punched and choked. He was sentenced to 63
months in prison. His offence against the first complainant in the
new charges took place just over four months after his release
from prison. He sexually assaulted the victim while she was
unconscious. The second incident took place seven months later.
After sexually assaulting the victim, the accused left her naked
and unconscious outside her home. In both incidents, the
accused’s DNA matched DNA from swabs taken from the
victims. Prior to sentencing, the accused was examined by two
experts who each concluded he was mentally fit to participate in
the hearings. A pre-sentence report was prepared with special
attention to Gladue factors. A forensic psychologist examined
the accused to assess him in the context of the dangerous
offender application. The crown requested an indeterminate
detention.
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HELD: The accused was a dangerous offender and was
sentenced to two ten-year terms to be served consecutively and
followed by a ten-year supervision order. The court ordered
various incidental orders, including sex offender registration
and weapons prohibition. The facts of the offences clearly met
the presumption in s. 753(1.1) of the Criminal Code. However,
the court was satisfied that there was a reasonable expectation
that a lesser measure than an indeterminate sentence could
adequately protect the public against the commission by the
accused of a serious personal injury offence. The accused had the
support of his older brother, who was a respected business
person and community leader. The experts who examined the
accused to determine his fitness to participate in his hearing
concluded that he was beyond hope. The forensic psychologist
opined that he was at a low risk to reoffend. The pre-sentence
report regarded the accused as high risk, but salvageable.

© The Law Society of Saskatchewan Libraries Back to top

LaBuick Investments Inc. v Carpet Gallery of Moose Jaw Ltd.,
2017 SKQB 341

Kalmakoff, November 10, 2017 (QB17329)

Civil Procedure – Queen’s Bench Rules, Rule 7-2, Rule 7-5
Landlord and Tenant – Commercial Lease – Breach
Contracts – Breach – Damages

The plaintiff applied for summary judgment against the
defendants. The defendant had leased business premises from
the plaintiff for many years. The plaintiff claimed that the
defendants had breached the lease agreement by not giving
adequate notice of termination. As a result, it alleged that it
suffered damages in the form of lost rent and other expenses.
The lease provided for six five-year terms beginning in October
2004 and that the defendant would give one year’s notice. An
overholding clause stipulated that the tenant could remain in
possession after the expiration of the term with the permission of
the landlord as a monthly tenant. When the first renewal
occurred in October 2009, the plaintiff wanted to raise the rent,
and this led to the creation of a lease-amending agreement that
specified the increase in rent and continued the lease for five
more years, and incorporated the terms and conditions of the
original lease, specifically noting the termination requirement.
At the conclusion of that term in 2014, another amending
agreement increased the monthly rent for the next five years.
During negotiations, the defendant opposed the notice
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requirement and did not sign the agreement. Instead it provided
cheques to cover the rent from October through December. The
plaintiff refused to accept cheques for future rent. In November
2014, the defendant gave its notice that it would be vacating the
premises at the end of December. It paid rent to the end of
January 2015. The plaintiff was unable to secure a new tenant
until September 2016. In its statement of claim the plaintiff
alleged breach of contract regarding the notice provision. Its
claim for damages included lost rent ($266,000), expenses
($60,000), interest ($15,700) and solicitor-client costs ($35,000).
The defendant submitted that the lease agreement ended in
September 2014 whereupon it became a monthly tenant and its
notice to vacate was adequate. Alternatively, it argued that it
was entitled to terminate the lease without notice because it
alleged that the plaintiff materially interfered with its quiet
enjoyment. One of the owners of the plaintiff, who was also a
part owner of the defendant in 2010, had placed a recording
device on the premises in 2010 in an effort to acquire information
because he believed that inventory had gone missing. The
defendant disputed the calculation of damages for a variety of
reasons. It argued that the additional evidence from other
sources that could not or would not provide affidavits was
necessary to determine damages.
HELD: The application for summary judgment with respect to
the breach of contract was granted. The application for summary
judgment for damages was dismissed and the matter ordered to
proceed to a pre-trial conference and trial. The court found that
it could grant summary judgment regarding the issue of the
breach based upon the lease and amending documents and the
affidavit evidence. It found that the lease and the requirement
for 12 months’ notice was in effect throughout the period in
question because the definition of “term” indicated that it was
mandatory for the defendant to continue the lease unless it was
in default, the lease was otherwise not in good standing or it had
given the proper notice to terminate, and none of those things
had occurred. Therefore, the overholding provisions were not
triggered. The plaintiff had breached the defendant’s right to
quiet enjoyment by the surreptitious placement of the recording
device in one of the offices. However, the court was not satisfied
that the breach was so serious as to amount to a fundamental
breach as it did not make it impossible for the defendant to carry
on business or deprive it of the benefit of the lease. Therefore,
the defendant was not entitled to terminate the lease without
notice. Regarding the claim for damages, the court found that it
was unable to make a decision on the evidence before it and
there was a genuine issue for trial.
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P.R.I. Management v Amos, 2017 SKQB 342

Layh, November 16, 2017 (QB17334)

Landlord and Tenant – Appeal – Residential Tenancies Act

The landlord appealed the decision of a hearing officer
disallowing his claim for rent for the month of March 2017. The
landlord gave the tenants notice to immediately vacate the
premises on February 17, 2017. The tenants voluntarily complied
with the notice and vacated the premises on February 27, 2017.
They did not leave the premises in the condition required by The
Residential Tenancies Act, 2006. The landlord asserted that he
could not rent the premises for March because they had to be
cleaned and readied for a new tenant. The hearing officer
declined any damages for unpaid rent.
HELD: The court referred the matter back to the hearing officer
to determine if the tenant’s apparent non-compliance with the
Act, the regulations or the tenancy agreement was the result of
the landlord’s loss of the March rent. The hearing officer’s
decision did not meet the standard of reasonableness. She
determined the meaning of s. 8 of the Act on the basis of a case
that preceded enactment of the current statute. She further
suggested that a subsequent case affirmed the decision on which
she based her interpretation. The court could not defend such
statement. The hearing officer misconstrued the case law.
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Heebner v Heebner, 2017 SKQB 343

Chow, November 16, 2017 (QB17337)

Civil Procedure – Queen’s Bench Rules, Rule 7-2, Rule 7-6

The applicants applied by originating application for an order
pursuant to the provisions of The Land Titles Act, 2000 directing
the Registrar of Titles to transfer title to farm lands from the
respondent’s name into their own. The applicants asserted that
title to the lands was originally registered in the name of the
respondent, their son, for estate planning purposes only and that
he held his registered interest as a bare trustee pursuant to a
purchase money resulting trust and for their benefit. They
sought summary judgment in their favour pursuant to Queen’s
Bench rule 7-2 and in support of their application, they filed
affidavits sworn by each of them and by another son. The
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respondent submitted that he would be prejudiced if the action
were governed by Division 3 of the Queen’s Bench Rules and he
applied pursuant to Queen’s Bench rule 3-53 for an order
obliging the applicants to serve and file a statement of claim and
directing that the action proceed in accordance with Parts 3, 4, 5
and 9 of the Rules. The respondent filed his own affidavit in
answer to the applicants’ affidavits. In the alternative, he sought
an order compelling the attendance of his father and his brother
for cross-examination on their respective affidavits under rule 3-
54. The applicants’ versions of the nature of the transfer of the
lands from them to the respondent differed from that of the
respondent in their respective affidavits.
HELD: The court found that the matter would proceed under the
summary process. However, as it could not adjudicate on the
matter on the basis of the affidavit evidence before it, it would
order pursuant to Queen’s Bench rule 7-6 that the parties
exchange all documentation, that the applicants file a reply
affidavit in accordance with rule 3-52(2)(b) and that the action be
set down for hearing for the purposes of permitting the parties
to cross-examine each other and make submissions under the
summary process.
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R v Foster, 2017 SKQB 344

Chow, November 21, 2017 (QB17338)

Criminal Law – Motor Vehicle Offences – Impaired Driving –
Conviction - Appeal
Constitutional Law – Charter of Rights, Section 8, Section 9,
Section 10(b) - Appeal

The appellant was convicted of driving while his ability to do so
was impaired by alcohol contrary to s. 253(1)(b) of the Criminal
Code. He appealed his conviction on the grounds that the trial
judge erred in holding that there had been no violation of his: 1)
s. 8, s. 9; and 2) s. 10(b) Charter rights. The trial judge had held a
voir dire after the appellant had made the Charter application
alleging the breaches. A police officer testified that he had
stopped the accused’s vehicle to check on his licence, registration
and sobriety. As the officer observed that the appellant’s eyes
were glossy, he smelled of alcohol and that there was an open
case of beer on the passenger seat, he asked the appellant how
many drinks he had consumed. The appellant replied he had
one beer. The officer made an ASD demand and the appellant
failed the test. The officer then placed the appellant under arrest
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for impaired driving and read the police warning. He gave him
his rights to counsel and said that he could call Legal Aid. The
appellant said that he would talk to a Legal Aid counsel and
then agreed to provide breath samples. He did not indicate that
he was dissatisfied with the advice he received. The defence
argued with respect to the first ground of appeal that the officer
could not rely on the accuracy of the ASD results as forming the
basis of his reasonable grounds for his subsequent demand for a
breath test because he did not inquire as to the time of the
appellant’s last drink. Regarding the second ground, the officer
told the appellant he could call any lawyer he wished and that
Legal Aid was also available. In doing so, the officer had
“streamed” the appellant to Legal Aid and he not been able to
exercise his right to counsel.
HELD: The appeal was dismissed. The court found that the trial
judge had not erred with respect to the issues. He correctly held
with respect to each that: 1) the officer did not know when the
appellant had consumed his last drink but had a reasonable
suspicion that he had alcohol in his body and the evidence
supported his reasonable suspicion. There was no requirement
on the police to ask when an accused had consumed his last
drink. The ASD demand was properly made and thus the
Intoxilyzer demand was made upon reasonable and proper
grounds when the appellant failed the ASD test; and 2) the
appellant had not been “streamed” by the police to Legal Aid
simply because the officer had informed him that it was
available to him and there had been no breach of his right to
counsel.
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R v Smoke, 2017 SKQB 345

Kalmakoff, November 24, 2017 (QB17339)

Criminal Law – Guilty Plea – Expungement

The accused was charged with conspiracy to traffic in cocaine
contrary to s. 465(1)(c) of the Criminal Code, to trafficking in
cocaine contrary to s. 5(1) of the Controlled Drugs and
Substances Act (CDSA) and possession of cocaine for the
purposes of trafficking contrary s. 5(2) of the CDSA. The accused
pled guilty to all charges. At the time his trial commenced he
believed that the Crown’s case against him was not strong, but
he learned unexpectedly from his lawyer that the evidence of an
expert of which he had been previously unaware would greatly
strengthen the Crown’s case, making a conviction more likely.
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The accused inquired what the sentencing options would be if he
pled guilty and the Crown advised that the Crown would take a
less severe position. He pled guilty on this basis. Later he
discharged his defence counsel and he retained different counsel
who then brought this application to expunge the guilty pleas.
The accused deposed in his affidavit in support that he received
inadequate advice from his counsel which led him to enter the
guilty pleas even though he was not guilty. His lawyer had
made an unauthorized admission of fact on his behalf.
HELD: The application was granted and the guilty pleas were
expunged and pleas of not guilty were substituted. The court
found that the accused’s pleas were not informed. His first
counsel had made a damaging admission of fact on the accused’s
behalf without being instructed to do so and he did not advise
the accused that he had. The admission formed part of the
Crown’s case and its position on sentencing. Even though the
accused knew the general nature of the allegations he was
facing, the effect of the unauthorized admission made by counsel
coupled with his advice in light of that admission served to
create an inaccurate picture of the case against the accused. Thus
the accused was not properly informed of the case against him
nor the true extent of the jeopardy he was actually facing. The
court also found that the accused’s guilty pleas were not
unequivocal in his acknowledgement of the essential facts of the
crimes charged.
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Yakiwchuk (Washkowsky) v Washkowsky, 2017 SKQB 346

Smith, November 23, 2017 (QB17342)

Family Law – Child Support
Family Law – Family Property - Division

The petitioner sought a divorce, division of family property and
child support, both arrears and prospective. The parties were
married in 1997 and separated in 2013. The petitioner had
moved out of the family home and relocated to another city. The
three children of the marriage resided with her and at the time of
trial were 18, 15 and 12. The oldest child would commence his
post-secondary education in 2018 and would be considered to be
a child of the marriage for the purposes of the Divorce Act. The
respondent purchased the respondent’s interest in the family
home and acreage for $240,000. The parties also owned some
contiguous farmland that had been sold. The net proceeds were
$158,500. The respondent derived all of his income from
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Workers’ Compensation (WC) and Canada Pension Plan (CPP)
disability payments due to the fact that he had been injured in a
workplace accident and was a double amputee. The children
received monthly benefits from CPP. After the petitioner left the
family home, the respondent received the cheques and kept
them until 2016. When it was discovered, CPP provided the
petitioner with the amount of $25,700 and then began to claw
back the usual disability payment made to the respondent until
that amount was repaid. As the respondent was paying child
support for the three children based on his combined CPP and
WC income, the claw-back placed him in serious financial
problems and he could not pay his bills, the mortgage or the
utilities. The petitioner had calculated the respondent’s annual
income from 2013 to 2017 and estimated the amount of arrears of
child support owing in the amount of $23,700. Based upon the
respondent’s income of $63,300, the petitioner argued that the
respondent should pay $1,159 per month in child support based
upon the Guidelines.
HELD: The petition for divorce was granted. The court ordered
that the parties would have joint custody of the children and
their primary residence would be with the petitioner. It found
that the respondent owed the petitioner the amount of $171,800
in an equalization payment in the division of family property,
after taking into account the value of the assets, bank accounts,
pensions, RRSPs and the respondent’s WCB annuity and
deducting outstanding loans. The respondent’s arrears in child
support were reduced to take into account the value of items of
family property taken by the petitioner when she left the family
home. The court found that the respondent qualified for the
undue hardship provision under s. 10(2) of the Guidelines. The
respondent’s financial prospects were bleak for the future
whereas the petitioner was in a much better financial position.
As the children were receiving CPP benefits, the court reduced
the respondent’s child support obligation by that amount. Costs
in the amount of $6,000 were ordered to be paid by the
respondent because he had refused the petitioner’s formal offer
to settle which had been for less than the judgment given.
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Peepeetch v Regina Provincial Correctional Facility, 2017 SKQB
348

Tholl, November 23, 2017 (QB17340)

Administrative Law – Judicial Review
Civil Procedure – Appeal – Moot
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The applicant, a prisoner at the Regina Provincial Correctional
Centre (RPCC), had been found guilty of contravening s. 54(2)(n)
of The Correctional Services Regulations, 2013 by the RPCC
discipline panel. He unsuccessfully appealed that decision to the
Director of the RPCC and received a sanction of ten days’ cell
confinement concurrent with a ten-day loss of privileges. He
then filed an originating application seeking judicial review of
the Director’s decision and an order quashing it. The RPCC
contacted the applicant’s counsel and informed him that it
consented to an order quashing the decision. The applicant had
already completed the sanction at that time. He was unsatisfied
with the relief granted by the RPCC and asked the court to
proceed with the application. The applicant argued that the
application involved issues of importance to him and to other
prisoners in the province. He submitted an affidavit in support
of his application in which a lawyer deposed that there had been
five applications for judicial review regarding discipline
hearings including this one and three had been resolved by
consent and two remained outstanding. All of the applications
included alleged failures by the decision-makers in provincial
correctional centres to act fairly as required by The Correctional
Services Act, 2012. The applicant submitted RPCC and officials
at other correctional facilities were attempting to insulate
themselves from judicial oversight by using the tactic of
consenting to the orders sought in order to avoid a hearing on
the merits. The respondent submitted that the matter was moot.
HELD: The application was dismissed. The court found that the
matter was factually and legally moot and exercising its residual
discretion, it held that it should not hear the matter on the
merits. The applicant was entitled to an order quashing the
decision of the Director. The court’s role in judicial review in this
application was confined to that matter and it was beyond its
scope to proceed in conducting a wider review of the discipline
hearing process and procedures at correctional centres in
Saskatchewan.
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101236168 Saskatchewan Ltd. v Harmon International Industries
Inc., 2017 SKQB 349

Allbright, November 23, 2017 (QB17343)

Mortgages – Foreclosure – Redemption

The applicant defendant applied for an order reopening and
setting aside a final order for foreclosure concerning a mortgage
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and that the applicant had the right to redeem the lands by
paying into court the amount owing within 180 days of the
court’s decision. The plaintiff respondent was granted the final
order for foreclosure on October 30, 2014 but did not register it
until November 17, 2016. Under the terms of a very complicated
deal, the respondent was substituted for the original mortgagee
in the foreclosure action and the mortgage was transferred to the
respondent upon payment by it of the sum of $881,000. After
purchasing the debt and taking an assignment of the mortgage,
the parties agreed one day after the final order had been
obtained that the duration of the mortgage would be extended to
November 2016 and the applicant would be required to consent
to a final order for foreclosure that would be held in abeyance
for two years. The agreement included that the respondent could
advance monies under the mortgage and it did so twice in the
following two years. After the extended mortgage matured, the
respondent registered the final order. It had not made any
demand for payment of the mortgage, nor had it provided a
reasonable time for payment. It had not provided the applicant
with formal notice of its intention to act upon and register the
final order. The applicant had substantial equity in the lands
above the amount owing under the mortgage.
HELD: The application was granted. The court found that there
were extraordinary circumstances in this case that allowed it to
exercise its discretion to reopen the final order for foreclosure,
set it aside and extended the time within which the mortgage
could be redeemed to 180 days from the date of judgment. The
court found that there was a reasonable probability of obtaining
the money to pay the mortgage debt. The applicant had been
doing its utmost to raise the required payment and there was
substantial equity to be realized upon. In light of the amending
and extending agreement between the parties, the court found
that the applicant’s expectation that further discussion would
occur and that formal notice would be provided was not
unreasonable. The court held that it was incumbent upon the
respondent to make a formal demand upon the applicant for the
payment of the mortgage and to provide reasonable notice to it
of its intention to act upon and register the final order.

© The Law Society of Saskatchewan Libraries Back to top

Morrice v Morrice, 2017 SKQB 350

McMurtry, November 24, 2017 (QB17341)

Family Law – Interspousal Agreement
Statutes – Interpretation – The Homestead Act, Section 17
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The petitioner applied for an order directing the Registrar of
Land Titles to discharge the homestead interest registered by the
respondent against the title to the family home. The parties
entered into an interspousal agreement when they married in
2009. The petitioner argued that under the agreement, the parties
gave up any rights they might have pursuant to The
Homesteads Act, 1989. The respondent relied upon a provision
in the agreement that if the parties became “involuntarily
separated” because the petitioner required institutional care, the
respondent retained the right to remain living in the family
home as long as she desired. As the petitioner was now living in
a nursing home, the respondent could continue to live in the
family home. The respondent agreed that she was a non-owning
spouse under the Act but she filed a homestead interest under s.
14.
HELD: The court ordered that the interest registered by the
respondent be discharged. The court found that under s. 17 of
the Act it was fair and reasonable to do so because the
respondent had given up her right against the alienation of the
home by her husband without her consent. The respondent
therefore had no homestead rights in the family home.
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R v Ahpay, 2017 SKQB 352

Danyliuk, November 30, 2017 (QB17349)

Criminal Law – Attempted Murder – Aggravated Assault
Criminal Law – Firearms Offences – Possession of a Firearm

The accused was charged with attempted murder, aggravated
assault, and a number of firearms offences under sections 86, 88,
90, 91, 95 and 117.01 of the Criminal Code. The accused was
carrying a sawed-off 12-gauge shotgun when he encountered
three men who pursued him down an alley on foot. One shot at
him with a sawed-off rifle. He returned two shots, hitting one of
the men twice. Upon cornering the same man, he shot him in the
face. He then picked up the rifle. He later put both the rifle and
his shotgun in a backpack. He was arrested shortly thereafter,
with the two firearms in his bag. The accused made multiple
admissions while in detention and gave a warned statement.
HELD The accused was guilty of attempted murder. The
elements of the offence were either admitted or readily apparent
from the evidence. The accused admitted his intention to kill the
victim during his police statement. His trial testimony was not
believable and attempted to resile from the Agreed Statement of
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Facts and Admissions. His police statement was made with very
little prompting and was consistent with other evidence,
including a DNA report, firearms/ballistics evidence,
photographic evidence and medical evidence. Such evidence did
not confirm his trial testimony. Even without the express
admission of intent, the required intent could be inferred from
his conduct during the events in question and the evidence that
he shot the accused in the face at point-blank range. The charge
of aggravated assault was stayed. While there was sufficient
evidence to find the accused guilty of aggravated assault, the
Kienapple principle applied and that charge was subsumed in
the conviction of attempted murder. There was reasonable doubt
as to whether the mental element of s. 95 had been met as it was
not proven beyond a reasonable doubt that the accused knew
that the rifle that he placed in his backpack was loaded. There
was also insufficient evidence to establish beyond a reasonable
doubt that he possessed the rifle for a purpose contrary to the
public peace pursuant to s. 88. The accused was guilty of the
balance of the firearms offences.
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Strom v Saskatchewan Registered Nurses' Association, 2017
SKQB 355

Gabrielson, December 1, 2017 (QB17347)

Civil Procedure – Queen’s Bench Rules, Rule 2-12

The Saskatchewan Union of Nurses (SUN) and the British
Columbia Civil Liberties Association (BCCLA) applied for an
order pursuant to Queen’s Bench rule 2-12 granting them leave
to participate as intervenors in an appeal. The appeal was taken
by the appellant, Strom, of the decision of the Discipline
Committee of the Saskatchewan Registered Nurses Association
(SRNA) that found her guilty of professional misconduct
contrary to s. 26(1) of The Registered Nurses Act, 1998 and guilty
of breaching various provisions of the Code of Ethics for
Registered Nurses and the Standards and Foundation
Competencies for the Practice of Registered Nurses. The charge
arose from postings that Strom had made on her personal
Facebook page regarding the care that her grandparents had
received at a health care institution in the province. Strom was
employed as a registered nurse with a provincial health
authority at the time of the postings. After being found guilty,
the committee decided that she would receive a reprimand but
was able to continue nursing with conditions. She was ordered
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to pay a fine of $1,000 and costs of $25,000. After Strom filed her
notice of appeal, the two applicant sought this order.
HELD: The applications were granted and SUN and BCCLA
were recognized as intervenors subject to conditions such as the
length of their brief and their submissions in argument at the
appeal. The court found that in the case of both applicants they
met the criteria set out in Saskatchewan v SGEU.
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