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Kwon v R, 2020 SKCA 56
Whitmore Leurer Tholl, May 7, 2020 (CA20056)

Criminal Law — Appeal — Conviction
Criminal Law — Assault — Sexual Assault — Consent
Criminal Law — Evidence — Credibility — Appeal

The appellant appealed his sexual assault conviction. He owned a
bar that the complainant, A.D., and her husband frequented
regularly. On the offence night, A.D. was at the bar without her
husband. The appellant gave A.D. a ride home. He said that they
had consensual intercourse initiated by A.D. A.D. testified that she
did not remember having sexual intercourse with the appellant; she
remembered little of the evening. The next morning, A.D. asked her
husband if they had had intercourse the night before. When he said
no, they went to the hospital for an examination. A DNA test
revealed that the appellant and A.D. had sexual intercourse. The
appellant testified that A.D. was not slurring her words, she did not
need help walking, nor did she fall down at the bar. He also testified
that A.D. requested that he not tell A.D.’s husband about the
intercourse. The trial judge found that A.D. did not know she was
having sex, so did not appreciate that she could decline sex. Because
A.D. lacked the capacity to consent, the trial judge found that she
did not consent. According to the trial judge, the appellant was
required to take reasonable steps to satisfy himself that A.D. was
consenting to have sex with him. He did not take any such steps.
The deciding issue on the appeal was whether the trial judge erred
in her assessment of the evidence and in her application of R v D.W.
(D.W.).

HELD: The appeal was allowed. The trial judge had committed a
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reviewable error in her D.W. analysis. A new trial was warranted.
The Crown must prove beyond a reasonable doubt that there is an
absence of consent at the actus reus stage. Whether the accused was
aware of, or was reckless or willfully blind to, the absence of consent
is examined in the mens rea. Section 273.1(2)(b) of the Criminal
Code, which was in force at the time of the trial decision, provided
that no consent is obtained where “the complainant is incapable of
consenting to the activity.” The first step was to determine whether
the Crown proved the absence of consent. If there is a reasonable
doubt, then it is necessary to consider whether the ostensible
consent was valid at law. The trial judge did not follow the two-step
approach. She said there was no consent because A.D. did not have
capacity to consent. The evidence raised concerns as to whether the
trial judge properly concluded that A.D. was intoxicated to the point
of incapacity. Because the appellant testified, the trial judge had to
conduct an assessment of the evidence pursuant to D.W. The trial
judge was found to have mischaracterized some evidence and to
have arrived at several erroneous conclusions. The trial judge
concluded that A.D.’s conduct the next day and her not
remembering whether she had intercourse established that the
appellant and A.D. did not have a conversation about having sexual
intercourse the night before. The trial judge could not both conclude
that A.D. did not remember having sexual intercourse and at the
same time find her testimony credible and reliable in relation to
whether these conversations did not take place. The appellant said
that he believed A.D. was not sleeping at any point in the drive, but
was simply resting her eyes. The trial judge said that the appellant
acknowledged that A.D. was falling in and out of sleep, but that was
not what the record said. The appeal court concluded that the trial
judge finding A.D. reliable based on her rating of her intoxication or
because she could not walk was inconsistent with the finding that
A.D. was so incapacitated that it severely affected her memory of the
evening. The transcript did not support the conclusion that the
appellant attempted to downplay A.D.’s intoxication. The trial judge
did not explain how she could rely on A.D.’s evidence that she
needed help into the appellant’s vehicle and that she also did not
recall being in the vehicle except for brief moments and that A.D.
was significantly intoxicated. A.D. could have forgotten about the
conversations with the appellant regarding sexual intercourse. The
appeal court found that there were significant issues with the
reasons the trial judge gave as to why she did not believe the
appellant’s evidence. The trial judge was also still required to
determine whether the whole of the evidence showed that A.D.
either lacked capacity to consent or did not consent in order to
complete her analysis pursuant to D.W. The trial judge did not
reconcile why she accepted that A.D. did not remember most of the
ride home and yet did accept her evidence about what occurred
shortly before the drive. There was not much evidence to support
the finding that A.D. was extremely intoxicated. If the conviction
could not be upheld, then the conviction could only be maintained if
it were clear that A.D. was unconscious or did not consent. The trial
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judge did not find that A.D. was unconscious. Therefore, it was
unclear whether A.D. consented, and the consent was vitiated by
incapacity, or whether A.D. was unconscious and therefore did not
consent. There was also no analysis of whether A.D.’s evidence was
reliable. The trial judge failed to conduct a proper D.W. analysis.
The high bar set by the definition of incapacity to consent was not
met. The appeal was allowed, the conviction was quashed, and a
new trial was ordered.
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Williams v R, 2020 SKCA 57
Barrington-Foote, April 8, 2020 (CA20057)

Criminal Law — Appeal — Application to Extend Time to File Notice to
Appeal

Criminal Law — Controlled Drugs and Substances — Possession for
the Purpose of Trafficking — Methamphetamine

Criminal Law — Sentencing — Appeal

The proposed appellant (appellant) pled guilty to possession of
methamphetamine for the purpose of trafficking. He was sentenced
to three years in prison. On February 21, 2020, the appellant applied
for an order extending the time to file a notice of appeal of his
sentence, which had expired December 18, 2019. The appellant said
that he thought a corrections officer had faxed his notice of appeal
on or about November 28, 2019, but did not learn until January 2,
2020 that it had not been faxed. The appellant was found with three
pill bottles containing methamphetamine totaling 26.555 grams. In
his statement to the police, the appellant said that he distributed the
drugs, abused methamphetamine, and used one gram per day. He
denied trafficking in the pre-sentence report, he indicated that all of
the drugs were for personal use. The sentencing judge found that
that the appellant admitted to having $2,700 worth of
methamphetamine for distribution to others who would sell it to
users. There was found to be a joint venture between three people
who pooled their money to by the drugs. The ground of appeal was
that the sentencing judge erred in finding that he was a mid-level
dealer of methamphetamine for profit and basing his sentence on
that conclusion.

HELD: The application was granted. It was in the interests of justice
to extend the time for the appellant to appeal. The court was
satisfied that the appellant formed a bona fide intention to seek to
appeal within the allotted time. He satisfactorily explained the delay
between sentencing and mid-January 2020, but not the additional
four to five weeks before his application to extend time was finally
filed. There was sufficient potential merit to the ground of appeal so
that it weighed in favour of granting the application. There were
also factors weighing against allowing the extension of time. The
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concern with finality in the justice system is not sufficient to
outweigh the interests of seeing that justice is done in the case.
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Lewis v Epp, 2020 SKCA 58
Caldwell Leurer Barrington-Foote, May 6, 2020 (CA20058)

Administrative Law — Judicial Review — Standard of Review —
Reasonableness — Appeal
Small Claims — Practice and Procedure — Default Judgment — Appeal

The Queen’s Bench chambers judge found that the Provincial Court
judge had not committed a reviewable error in deciding not to open
up a default judgment under The Small Claims Act, 2016. The
default judgment had been entered against the respondent. The
appellant did not attend at Provincial Court on the first date set for
the trial of the respondent’s claim against her. She did not attend on
an adjourned date either. A default judgment was entered against
the appellant. She applied under s. 42 of The Small Claims Act, 2016
to have the default judgment set aside. The Provincial Court judge
concluded that the appellant did not have a valid defence to the
claim and that her application to set aside the default judgment was
frivolous and vexatious. The appellant appealed to the Court of
Queen’s Bench. The chambers judge determined that there was no
right of appeal against a decision not to open up a default judgment
under s. 42. The appellant did not appeal that decision; she brought
an application for judicial review of the Provincial Court judge’s
decision.

HELD: The appeal was allowed. The chambers judge’s decision was
set aside, the order of the Provincial Court was quashed, and the
application to set aside the default judgment was remitted to the
Provincial Court for rehearing. The chambers judge dealing with the
judicial review application correctly selected reasonableness as the
standard of review and the standard was applied. A month after the
decision, the Supreme Court of Canada released its decision in
Vavilov. Vavilov clarified what the reasonableness standard entails
and how it should be applied in the context of judicial review. The
Supreme Court of Canada said that the reasonableness standard
required determining whether judicial intervention is “truly
necessary” so as to “safeguard the legality, rationality and fairness
of the administrative process.” The reviewing court must only
consider the decision actually made, not the decision-maker’s
rationale. The chambers judge properly identified reasonableness as
the standard of review, but did not correctly apply the standard of
reasonableness as per Vavilov. The court was unable to conclude
that the Provincial Court’s brief reasons justified the outcome of
dismissing the appellant’s application to re-open the default
judgment or that the outcome was justifiable having regard for the
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record and the history of the proceedings. The Provincial Court’s
decision was based on two factors: finding that the appellant had no
valid defence and that her application was an abuse of process. The
appellant did raise circumstances that, if proven, would offer a valid
defence to all or part of the claim against her. Therefore, the
application to set aside the default judgment was not an abuse of
process. The decision not to open up the default judgment was not
reasonable. No order was made as to costs.
© The Law Society of Saskatchewan Libraries Back to top

Saskatoon (City) v Victory Majors Investments Corp., 2020
SKCA 59

Ottenbreit Schwann Kalmakoff, May 6, 2020 (CA20059)

Administrative Law — Municipal — Assessment Appeals — Deference
Municipal Law — Assessment Appeal

The city appealed a decision of the Assessment Appeals Committee
of the Saskatchewan Municipal Board (committee) concerning the
2017 municipal tax assessments of 11 commercial retail properties in
the downtown core. Victory Majors Investment Corp. (VM) was the
lead appellant to the Board of Revision (board) and the subsequent
appeal to the committee. VM described all of the properties as being
outside of the prime retail area. The assessor changed the
assessment model in 2017. The same market rent was applied
throughout the central business district (CBD), regardless of
whether or not the property was within the prime retail area.
Adjustments were made for the age of the properties and size of
individual rental units, but not for style, configuration, or condition
of the properties. The board deferred to the assessor’s judgment and
dismissed VM'’s appeal. The committee allowed the appeal and
referred the matter back to the assessor for recalculation. The city
was granted leave to appeal the committee’s decision on four
grounds.

HELD: The appeal was allowed. To determine the appeal, the court
first considered the nature of VM’s appeal to the board and the
board’s decision. VM argued that the assessor’s rent model failed to
account for market variations within the downtown core due to
location, age, and condition of the properties. VM also took issue
with the rental discount applied to second floor properties. The
board was found to ponder whether the rental trends in VM’s
evidence would emerge if all relevant leases were analyzed. The
board found that the assessor’s decision to exclude properties that
employed gross and semi-gross rents from the rent model as
“questionable judgment”, not error. The board therefore deferred to
the notion of assessor discretion. The board found that it was unable
to answer whether the same rentals would emerge if all leases were
included rather than just the 45 leases submitted as evidence by VM.
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The omission of evidence of all the leases was found to be less than
an error on the assessor’s part. The board was found to properly
defer to the assessor’s judgment and discretion. The court next
considered the appeal to the committee and the committee’s
decision. VM’s notice of appeal to the committee asserted that the
board had erred in how it dealt with the principle of assessor
discretion. VM did not, however, appeal the board’s finding of a
lack of evidence or its finding that the evidentiary gap was simply a
lack of diligence on the part of the city and not error. Therefore, for
the committee to find a material error on the part of the board, the
committee had to overlook certain items. The committee concluded
that excluding rental data for properties that charge semi-gross or
gross rents from the analysis has the potential to affect the
achievement of equity. The committee found that the assessor had
erred by failing to take into account the factors that bear on
comparability. The committee concluded that the board made a
mistake when it (a) upheld the assessor’s decision to exclude gross
and semi-gross rents from the analysis in developing its rent model,
and (b) accepted the assessor’s flat rate adjustment for second floor
rentals in the face of varying floor rates and without including data
from properties charging gross and semi-gross rent. The court found
that the real issue was whether the committee had erred by invoking
its remedial powers without first addressing whether the board had
erred in how it assessed VM’s evidence and whether the board had
found material error at all. The committee’s function was to
determine whether the board had erred, not to rehear the case and
determine whether the assessor erred. The committee never dealt
with what the board had actually decided. The board had
determined that an insufficient evidentiary foundation made it
unable to determine assessor error on its own. Where an error is
absent, deference is required. The committee’s approach was an
error in law. The court had further concerns about the committee’s
approach. The committee’s decision was set aside, and the board’s
decision was reinstated. The city was given costs.
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Jans Estate v Jans, 2020 SKCA 61
Caldwell Ryan-Froslie Tholl, May 13, 2020 (CA20061)

Contract Law — Formation — Oral Agreement — Appeal

Contract Law — Unjust Enrichment — Appeal

Statutes — Interpretation — Statute of Frauds Amendment Act, 1828,
Section 5

The appellants appealed from the trial decision of a Queen’s Bench
judge that allowed the respondent’s claim for breach of contract and
unjust enrichment and awarded him damages of over $3 million
dollars (see: 2016 SKQB 275). The respondent’s action was based
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upon an oral agreement made between him, his father and brother
in 1984 that the brothers would inherit equal shares in the family
ranch in exchange for their labour. At that time, the respondent and
his brother were 17 and 12 respectively. When issues arose amongst
the family, the father sought to exclude the respondent from the
ranch in 2010. The respondent commenced his claim, seeking
remedies in contract and unjust enrichment, against the appellants:
his father; his brother; and the corporation owned by his brother
and his brother’s wife. Before the trial, the father sold certain
ranching property and gifted the remainder to the respondent’s
brother. The father died in 2015 in the midst of the trial before he
could testify. The action continued against the estate as represented
by the brother in his capacity of executor. The trial judge found that
an oral contract existed between the parties in that the terms were
sufficiently certain to be identified and enforced and that there were
sufficient acts of part performance, based on the evidence, to make
the contract enforceable. He awarded damages to the respondent
based upon half of the value of the assets. The appellants” multiple
grounds of appeal included that the trial judge had erred: 1) in
finding the essential terms of the contract and inventing its terms.
They argued that benefits received by the respondent while he lived
and/or worked on the ranch refuted the existence of the contract,
and that constituted a palpable and overriding error; 2) in his use of
subsequent conduct. They argued that he took such conduct into
account in order to find a contract existed, but that it should only
have been considered if the contract was ambiguous and could only
be considered alone after the judge considered the factual matrix; 3)
by failing to apply a higher standard of proof to the contract because
of the family relationship. Because the appellant father had died,
there was a higher standard of proof required as well; 4) by failing
to consider the appellant brother’s minority status and applying s. 5
of the Statute of Frauds Amendment Act, 1828 (Lord Tenterden’s
Act). He did not have capacity to contract; 5) by failing to apply the
value survived approach properly because had had not properly
defined the trust property and then failed to take into account all of
the parties” contribution in his consideration of the claim of unjust
enrichment. The final ground raised was that because the judge had
been a partner in a law firm that had represented the respondent,
there was a reasonable apprehension of bias.

HELD: The appeal was dismissed. The court found with respect to
each issue that the trial judge had not erred: 1) in concluding there
was a contract based on his findings of fact in relation to the parties,
price and property. He had not created the essential terms. He
examined the benefits conferred on the respondent and found they
were minor and did not affect the contract; 2) because he had
determined that a contract existed before he turned to the
subsequent conduct evidence in order to interpret it and imply
necessary terms. As the contract was oral, the judge was entitled to
give weight to the subsequent conduct evidence to assist in
determining the intention of the parties; 3) because he dealt with the
issue of whether there was a contract formed between family
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members as depending upon the facts. There was no higher
standard of proof required where a defendant has died, and in this
case, the appellant father’s evidence provided in prior proceedings
confirmed the existence of the agreement; 4) in not addressing this
issue, because none of the appellants had pleaded Lord Tenterden’s
Act in their statement of defence, nor did anyone argue it at trial.
The court declined to allow the appellants to amend their defences.
In obiter, however, it stated that in this case, the contract fell into the
category of contract that must be repudiated by the minor or it
remains enforceable. The appellant brother’s filing of a statement of
defence that disavowed the contract was not a valid repudiation
because he had to repudiate it within a reasonable time after he
ceased being a minor; 5) had not erred in his application of the value
survived approach. There were no grounds upon which to interfere
with his findings. There was ample evidence upon which the judge
could find that the respondent’s contribution to the ranch consisted
of at least a 50 percent share. Respecting the ground of reasonable
apprehension of bias, the court found that there was none. It noted
that the judge had no knowledge of the case and had left the firm
three years before the trial. None of the appellants had objected to
have the trial proceed before the judge, who had offered to recuse
himself when they were informed by the respondent of his former
association.
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Kyrylchuk v Kyrylchuk Estate, 2020 SKCA 62
Richards Jackson Kalmakoff, May 20, 2020 (CA20062)

Contract Law — Unjust Enrichment — Appeal
Civil Procedure — Summary Judgment — Appeal

The appellant appealed from the decision of a Queen’s Bench
chambers judge that granted summary judgment to the respondents
and struck the appellant’s claim (see: 2019 SKQB 214). The appellant
and the respondents were first cousins and the appellant’s action
was against them in their capacities as executors of the will of their
deceased uncle. The deceased bequeathed all of his farmland and
machinery to two nephews but did not name the appellant as a
beneficiary. He and the deceased had farmed together for many
years and during that time, the appellant had helped his uncle, often
at his own expense, in the belief that he would be left some of the
uncle’s farmland and machinery upon his death. After the
appellant’s application to have the will proved in solemn form was
dismissed (see: 2017 SKQB 353), the respondents brought an
application to strike the appellant’s claim based on abuse of process.
The chambers judge allowed the application in part by striking
portions of the claim but leaving intact the causes of action based in
constructive trust and contract (see: 2018 SKQB 132). The
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respondents then successfully applied for summary judgment. The
appellant argued on his appeal from that decision that the chambers
judge had erred: 1) in determining that summary judgment was
appropriate because, as there were conflicts in the affidavit evidence
pertinent to his claim for unjust enrichment, a trial was necessary;
and 2) in concluding that the appellant’s actions did not unjustly
enrich the deceased because he had misapprehended or failed to
consider material evidence such as the amount of money that the
appellant had spent performing work on behalf of the deceased.
HELD: The appeal was dismissed. The court found with respect to
each ground that the chambers judge had not erred: 1) in finding
that that this was an appropriate case in which to grant summary
judgment despite some conflict in the affidavit evidence. The
conflicts were not sufficient to undermine the judge’s decision and,
in any case, the appellant’s own admissions made during
questioning established that he received tangible benefits from the
resources he put into the farming operation and that he never
expected payment for his efforts; and 2) by misapprehending the
evidence. Although he may not have detailed every benefit or
calculated the corresponding amount of deprivation, it was not
necessary for him to do so. Regardless, the judge’s finding that the
appellant had acted with donative intent was supported by the
evidence and was sufficient to defeat the claim for unjust
enrichment. The respondents’ request for solicitor-client costs was
not granted as the appellant’s conduct did not meet the level of
being scandalous, outrageous or reprehensible.
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R v Moberly, 2020 SKCA 63
Caldwell Leurer Kalmakoff, May 11, 2020 (CA20063)
Criminal Law — Firearms Offences — Sentencing — Appeal

The appellant appealed his conviction for firearms and ammunition
offences under ss. 85(2) and 117.01(1) of the Criminal Code on the
grounds that the evidence did not support the verdicts and that the
trial judge erred in reaching unreasonable verdicts on these offences
by reasoning backwards from findings of guilt on the other charges
for which he had been convicted: aggravated assault contrary to s.
268(1) of the Code and unlawful confinement contrary to s. 279(2) of
the Code. The appellant also appealed his sentence on the basis that
it was demonstrably unfit. He had received a nine-year global
sentence comprised of concurrent eight-year terms of imprisonment
for the latter two offences, one year concurrent for the s. 85(2)
offence and one year consecutive for the s. 117.01(1) offence. The
Crown appealed against the concurrent sentence for the s. 85(2)
offence, arguing it was an illegal sentence because s. 85(4) of the
Code mandates a consecutive sentence for it.

9/36


https://www.canlii.org/en/sk/skca/doc/2020/2020skca63/2020skca63.pdf

6/15/2020

Case Mail v. 22 no. 12

HELD: The court dismissed the appellant’s conviction appeal and
allowed his sentence appeal. The Crown’s appeal as to the nature of
the s. 85(2) offence was allowed, and the accused was ordered to
serve one year of imprisonment consecutive to the other sentences.
The court found that the judge had not erred in principle in
sentencing. She noted the Gladue factors and accordingly reduced
the appellant’s sentence for aggravated assault and unlawful
confinement from nine years to eight. However, varying the s. 85(2)
sentence brought the appellant’s global sentence to 10 years, which
appeared excessive in the circumstances. The court exercised its
discretion under s. 718.2(c) of the Code to reduce the overall
sentence to nine years’ imprisonment by reducing the concurrent
sentences under ss. 268(1) and 279(2) from eight to seven years each.
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The Creeks in Regina Land Development R Ltd. v Ozem, 2020
SKCA 64

Richards Jackson Kalmakoff, May 22, 2020 (CA20064)

Statutes — Interpretation — Land Titles Act, 2000, Section 107
Real Property — Interest in Land — Caveat — Appeal

The appellant, a residential land development company, appealed
the decision of a Queen’s Bench chambers judge that dismissed its
application as the registered owner of a parcel of land for an order
under s. 109 of The Land Titles Act, 2000 directing the Registrar of
Titles to discharge a caveat registered against the title (see: 2019
SKQB 180). In the 1960s, the lands had been owned by a company in
which the respondent was a shareholder. The respondent
established through engineering studies that there were significant
gravel deposits. As a result, he entered into a royalty agreement
with the company whereby it agreed to pay him royalties for all
gravel “gotten and sold” from the land in exchange for giving up his
shares. The royalty agreement provided that the respondent would
have the same rights as if he had been granted a legal mortgage
covering the lands and would be entitled to file and maintain a
caveat against them. The respondent then filed the caveat in
question. The lands changed ownership a number of times and, in
1997, a notice to lapse the caveat was refused by the court and it
ordered the registration to continue until further order or removal
by consent. In 2007, the city annexed the lands and rezoned them so
that gravel extraction was not permitted. The appellant purchased
the lands in 2013 and began developing a subdivision. It took no
steps to contact the respondent for the purpose of having the caveat
removed until 2018. At the hearing of the application, the chambers
judge found that the caveat was based upon an interest in land as
evidenced by the parties” intention as reflected in the royalty
agreement and was validly registered. He further found that the
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appellant’s contention that because the gravel could not be
extracted, the purpose of the caveat was gone, was not a basis upon
which to remove the caveat. On appeal, the court described the issue
before it as being whether a court has the authority under ss. 107
and 109 of the Act to discharge a caveat in the circumstances of this
case.

HELD: The appeal was dismissed. The chambers judge had
correctly found that the caveat was valid and would remain on the
registry unless it was dealt with by the parties or there was some
authority for the registrar or a court to order its discharge.
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TD Waterhouse Canada Inc. v Weimer, 2020 SKOB 111

Tochor, April 21, 2020 (QB20104)

Contracts — Enforceability of Agreement — Queen'’s Bench Act, 1998,
Section 29(1)

Contract Law — Formation

Wills and Estates — Executors — Authority

The respondent, M.W., applied for a declaration that the parties had
entered into a binding agreement and she sought an order requiring
the applicant to pay her the proceeds of a Registered Retirement
Savings Plan (RRSP) as per the agreement. The respondent, executor
of the estate of the deceased (executor), opposed the application. He
argued that only three of the four beneficiaries consented to the
terms of the settlement and that there was no agreement on all
essential terms. M.W. and the deceased began a common-law
relationship in 1989. In 1998, the deceased designated M.W. as
beneficiary of his RRSP. The parties separated in 2000, but M.W.
remained the sole beneficiary of the RRSP. The deceased died in
2016. His will, dated April 2015, named M.W. as one of the
beneficiaries. She was to receive 11 percent of the residue of the
estate. M.W. argued that she was also entitled to the proceeds of the
RRSP. She pointed to s. 10 of the separation agreement between her
and the deceased that indicated that either party could receive any
other benefit that the other party may choose to give the other by
will, codicil, insurance policy or other document. M.W. and the
executor negotiated, and M.W. asserted that they had an agreement
to settle the matters. M.W. argued that they agreed that she would
receive the proceeds of the RRSP and pay for the tax liability
associated with it. She would forego her claim to the 11 percent
residue of the estate. The issues were: 1) whether there had been a
meeting of the minds; 2) whether there was consensus on all
essential terms; and 3) whether the agreement was conditional on
anything.

HELD: The application was allowed. A declaration was made that
there was a binding agreement between the parties for the
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settlement of the within matter, and the court ordered payment of
proceeds be made to M.W. The court had jurisdiction to determine
the enforceability of the agreement pursuant to s. 29(1) of The
Queen’s Bench Act, 1998. The issues were determined as follows: 1)
the email correspondence between the parties” lawyers was clear,
concise, and straightforward. In August 2019, M.W.’s counsel
communicated her acceptance of the executor’s counter-proposal.
There was a meeting of the minds that was binding on the parties
due to at least three factors: a) the terms of the agreement were clear;
b) the executor had clear and unmistakable authority to enter into
an agreement on behalf of the estate as per the terms of the will; and
c) the communications were conducted by legal counsel, who had
the authority to bind their clients. 2) There was consensus on all
essential terms. The executor argued that not all essential terms
were agreed to, but failed to specify what term was missing. The
issues brought up by the executor were issues as to performance of
the agreement, not essential terms that were left unaddressed; and
3) the agreement was not subject to any conditions that had to be
completed before it could bind the parties. The executor asserted
that there were two conditions: a) the agreement was conditional on
him receiving approval of all beneficiaries, and some beneficiaries
did not agree with the counter-proposal he made. The executor was
not required to obtain the consent of any beneficiary before settling
a claim against the estate. Further, the counter-proposal did not
suggest that the agreement was subject to the approval of any of the
beneficiaries or anyone else. He had an obligation to clearly
communicate that; and b) the executor asserted that there could not
be a binding a