The Law Society of Saskatchewan
________________________________________________________________________
Issue Summary:
The concern relates to provisions in contingency agreements designed to protect members’
remuneration in the event a client unilaterally decides to discontinue an action, or to change
lawyers before conclusion of an action. This issue was considered by the Law Society Ethics
Committee more than 25 years ago and previous rulings now appear out of step with the
approach taken in superior courts, both in Saskatchewan and elsewhere.
Rule and Code Sections:
Rules of the Law Society of Saskatchewan
1501(2) A member who enters into a contingent fee agreement shall ensure that the agreement:
(a) is fair and the member’s remuneration provided for in the agreement is reasonable,
under the circumstances existing at the time the contract is entered into;
…
(d) does not purport to require the member’s consent before a client’s cause may be
abandoned, discontinued or settled; or
(e) does not purport to prevent the client from changing solicitors before the conclusion
of the retainer.
Code of Professional Conduct
2.06 (2) Subject to subrule (1), a lawyer may enter into a written agreement in accordance with
governing legislation that provides that the lawyer’s fee is contingent, in whole or in part, on the
outcome of the matter for which the lawyer’s services are to be provided.
Commentary:
[1] In determining the appropriate percentage or other basis of a contingency fee, a
lawyer and client should consider a number of factors, including the likelihood of
success, the nature and complexity of the claim, the expense and risk of pursuing it, the
amount of the expected recovery and who is to receive an award of costs. … The test is
whether the fee, in all of the circumstances, is fair and reasonable.
Previous Ethics Committee Rulings:
1988 SKLSPC 6:
Facts: Lawyer X was acting for Mr. A in a person injury matter on a contingency basis. Mr. A
then wanted to transfer the file to Lawyer Z. Lawyer X refused to turn over the file without being
paid the disbursements and claimed fees on a quantum merit basis at an hourly rate, however,
Lawyer X would not render an account.
Ruling: The Committee was of the opinion that Lawyer X should render an account as there
could be no lien on the file unless the account was rendered. Once the account was rendered and
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taxed, Lawyer X forwarded the file to Lawyer Z on trust conditions including that certain
disbursements be paid and that Lawyer X’s account be paid out of the settlement. Lawyer Z
found the conditions unacceptable. The Committee does not make rulings on the reasonableness
of trust conditions. The Committee was of the opinion that if Lawyer Z was unwilling or unable
to accept Lawyer X’s conditions, the file must be returned to Lawyer X.
1991 SKLSPC 6:
Facts: Part 18 of The Law Society Rules deals with contingent fee agreements. Rule 1501(2)(e)
provides that contingent fee agreements must not purport to prevent the client from changing
solicitors before the conclusion of the retainer. A member asked whether a provision in his firm’s
standard contingent fee agreement which provided for the payment of the lawyer’s fee on a
quantum meruit basis if the client terminated the agreement prior to the conclusion of the matter
and the provision for a lien on the file until the account was paid would be considered to be in
violation of that rule.
Ruling: The Ethics Committee was of the view that the firm’s standard form contingent fee
agreement did not breach Rule 1501(2)(e). The member was cautioned to bear in mind Chapter
XII, Commentary 11 of The Code of Professional Conduct in exercising his right to a lien.
Current leading Saskatchewan QB decision:
Re Legal Profession Act, 1990 and Merchant Law Group, 2001 SKQB 311 (CanLII) Pritchard, J
[Pritchard]:
[15] In my view, this approach fails to recognize an essential component of all legal fees,
including those payable under contingency agreements. Legal fees must always be fair and
reasonable and until the matter commenced pursuant to a contingency fee arrangement has
concluded, it is impossible for a taxing officer or the court to assess the reasonableness of
fees that might be charged thereunder. Here, the agreement provides that on a transfer of
the file, fees are payable on an hourly basis. Fees calculated in such a manner may or may
not be reasonable. That determination depends to a large degree on the ultimate success
that the client realizes pursuant to the action. Clearly, if the client makes little or no recovery,
fees determined in such a manner may be patently unreasonable. Accordingly, as the
reasonableness of the fees cannot be determined until the action has been concluded, either by
settlement or by decision of the court, I find that Merchant Law Group is not entitled to tax its
account under the [G.C.] agreement until the client's recovery under the action has been
determined. Therefore, notwithstanding that the [G.C.] agreement provides that Merchant
Law Group's fees are payable forthwith upon transfer of the action to another law firm I
find that this portion of the agreement is not enforceable at this time. [emphasis added]
[16] However, the foregoing does not apply with respect to disbursements. Under the [G.C.]
agreement, the client can become liable at any time for payment of disbursements.
…
[18] Unlike the other agreements, the [A.C.] agreement provides for the fees of Merchant
Law Group to be paid in full before the file is transferred to another solicitor. In Law Firm v.
Solicitor, [1992] A.J. 1242 (QL) (Alta. Q.B.), Mr. Justice O'Leary of the Alberta Court of Queen's
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Bench held that a lien in respect of fees in a contingency agreement is inappropriate. He therefore
concluded that when a client requests to transfer a file undertaken pursuant to a contingency
agreement, the original solicitor is not entitled to assert a solicitor's lien with respect to fees
payable under the agreement. I agree with this conclusion. I therefore find that the provision
in the [A.C.] Agreement requiring Merchant Law Group's statement of account to be paid before
the file is transferred to be unfair, unreasonable and unenforceable, except to the extent that the
statement of account relates to disbursements.

Other relevant jurisprudence (prior to MLG case as decided by Pritchard, J.):
McQuarrie, Hunter v. Lord Estate, [1982] B.C.J. No. 2153:
Issue: whether a solicitor who has been discharged without cause from a contingency fee
contract is entitled to recover his fees on a quantum meruit basis prior to the conclusion
of the action in which he was originally retained.
Result: “If, however, the client were to become liable to pay the reasonable fees of the
solicitor at the time of discharging him, the client would be forced to choose between
continuing the employment of a solicitor in whom he has lost faith or, in some cases,
discontinuing his action. This would defeat the underlying rationale of contingency fees.
In addition, if responsibility to pay reasonable fees were to accrue immediately upon
discharge and the subsequent damage award to the client were substantially less than that
anticipated, a financial disaster for the client may occur. The risk of success or failure
would have been shifted entirely to the shoulders of the client. It is more consistent with
the special relationship between solicitor and client and the underlying rationale of a
contingency fee agreement to have both parties await the happening of the contingency.
The interests of both parties can then be balanced in light of the outcome of the
litigation.”
Law Firm v. Solicitor, [1992] A.J. No. 1242:
Issue: What sort of transfer conditions may a discharged law firm place on a contingency
file when transferring to a departing lawyer at the request of the client?
Result: Firm not entitled to assert a solicitor's lien with respect to its interest in potential
fees. Liens are not available in contingency situations. The firm was entitled to an
undertaking from the solicitor in respect to sharing the potential fees. The fees were to be
held in trust until the firm's accounts were taxed. The firm was entitled to assert a lien
with respect to disbursements. “The lien in respect of fees in a contingency arrangement
is inappropriate and does not exist in my view. To hold otherwise would, in effect, limit
the client to the retention of his original solicitor and would effectively prevent the client
from discharging that solicitor prior to the completion of the matter.”
A Client v. A Law Firm, [1999] A.J. No. 1340:
Issue: May a law firm enforce the terms of a contingency agreement which provides that
if the solicitor terminated the contingency agreement at any time they would be entitled
to a fair fee for their work to the date of termination of the service? Might they be
entitled to be protected for their fees whether by way of asserting a solicitor's lien, a
charging order or some other equitable relief?
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Analysis: Law Firm v. Solicitor cited in support of position that there can be no solicitor's
lien for a lawyer's account where the action has not yet been successful. However: “I
have difficulty reconciling the proposition that no lien exists for a future contingency fee
with the imposition of a trust obligation on the solicitor taking over the file which was the
result in those circumstances.” Relevant common law, historical statutes, Legal
Profession Act and Rules of Court all have one object: ensuring that a lawyer who has
laboured on a litigation file should not be deprived of a proper fee because his former
client seeks to be paid the fruits of that litigation without paying the lawyer.
Result: Order preventing payment by the Defendant to the Plaintiff of the fruits of
litigation, be they ascertained in the future by way of settlement or judgment, without
first allowing time for ascertainment of the account of the Law Firm and payment of
same. Consistent with the principle that the Court will protect solicitors for their fees
provided this can be done without unduly interfering with the client's pursuit of his claim
through the representation of their choice.
Analysis
The jurisprudence reviewed above leads inevitably to the conclusion that the Ethics Committee
Rulings on this issue rendered more than 25 years ago no longer conform with the common law
as it informs Rule 1501.
The overarching principle that lawyers’ fees must be fair and reasonable activates the scrutiny of
both the court and the Law Society, whether in relation to contingency fee agreements or
assessment of traditional accounts. As Justice Brown noted in Fontaine v. Canada (2012 BCSC)
839, the “concurrent jurisdiction over lawyers, shared between superior courts and law societies,
is an ordinary aspect of the dual identities of lawyers as officers of the court and members of a
regulated profession. The jurisdiction of one does not oust that of the other.” For this reason,
court decisions exploring the “reasonableness” of contingency fee agreements which purport to
accelerate payment of fees in full prior to conclusion of the litigation upon which the contingent
fees are based are relevant and applicable to consideration of Rule 1501.
Beginning with the “Orkin factors” that courts and taxing officers have consistently applied in
determining the fairness and reasonableness of lawyers’ fees (as set out in Orkin’s Law of Costs,
first published in 1968), a “delicate balance” is sought. Relevant considerations include the time
expended by the lawyer, the legal complexity of the matter, the degree of responsibility assumed
by the lawyer, the monetary value of the matters in issue, the importance of the matter to the
client, the degree of skill and competence demonstrated by the lawyer, the ability of the client to
pay, and the client’s expectation as the proposed fee. These factors cannot be assessed until the
litigation, presumably successful, has been concluded. Consequently, it stands to reason that
proposed fees for professional services rendered prior to such a conclusion must be held in
suspense until the sum owing can be quantified. As Justice Pritchard notes in her decision cited
above, “until the matter commenced pursuant to a contingency fee arrangement has concluded, it
is impossible for a taxing officer or the court to assess the reasonableness of fees that might be
charged thereunder.”
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Further, the prevailing case law demonstrates that a solicitor’s lien does not arise automatically
upon the termination of a solicitor-client relationship and the client becoming a debtor to the
solicitor, particularly in contingency fee cases. Where a fee cannot be fixed until the outcome of
litigation is known and quantified, then the lien cannot arise until after such quantification.
Utilizing the Pritchard approach, the fee would not be assessed until after the litigation is
concluded. Other approaches illustrated in the summaries above contemplate quantification of
fees at the termination of the first solicitor-client relationship, when a successor lawyer is
retained to complete the action, but these cases do not endorse the creation of an enforceable
solicitor’s lien at the time of quantification. Instead, they involve an hourly rate or quantum
meruit assessment (subject to assessment), charging order, undertakings imposed on successor
lawyers, or judgements enforceable against future awards. None of the cases cited above resulted
in a court direction that fees be fixed and paid before completion of the action, regardless of the
contractual language purporting to authorize such an event. To do so, would unacceptably
constrain a client’s freedom to change lawyers in a contingency case and, in Saskatchewan,
offend Rule 1501.
Moving to consideration of cases where a client does not wish to change lawyers but, instead,
wishes to end an action, Rule 1501 clearly states that a contingency fee agreement cannot require
the member’s consent before abandonment or settlement. Thus, clients have the ultimate and sole
authority to decide whether to end or proceed with an action. Difficulties will inevitably emerge
in cases where a client either wishes to settle a matter contrary to his/her counsel’s advice or
preference, or abandon litigation altogether, without any settlement, when counsel might desire
to press onward. In the first instance, counsel’s contingency fee could still be fixed based on the
settlement amount and in accordance with the fee agreement. In the event an action is
discontinued or abandoned by the client without any settlement being achieved, counsel may
negotiate a proposed fee with his/her client and render an account for fees as contemplated by the
contingency fee agreement. Failing reaching agreement with the client, the lawyer may still
render an account to either be paid or litigated. Taxation by the court in accordance with the
above principles might also be an option to resolve the matter.
Ruling and guidance for members
1) A Contingency Fee Agreement that purports to require immediate payment of fees on
an hourly or quantum meruit basis when a client ceases their action or wishes to
change lawyers breaches Rule 1501(2)(d) or (e).
2) A Contingency Fee Agreement that purports to allow the lawyer to exercise a
solicitor’s lien on the file pending payment of fees on an hourly or quantum meruit
basis, prior to resolution of the matter, breaches Rule 1501(2)(d).
3) Aside from the prohibitions above, there are several different approaches to handle
the determination and protection of fees, when a client decides not to pursue an action
or when a client wishes to change lawyers prior to completion of an action. The best
approach will be dictated by the particular circumstances of each case. In the case of
changing lawyers, approaches may include such options as reaching an agreement

{00128829.DOCX}

with successor counsel requiring notification of the litigation’s result prior to
proceeds being paid to the client, agreeing to a fixed fee payable only after the action
is complete, or implementation of a charging order, among other things. When a
client either abandons litigation or settles against his/her lawyer’s advice, the starting
point will be negotiations between the client and lawyer as to proposed fees, likely
based on terms of the contingency fee agreement that contemplate such
circumstances. An account for time spent or a settlement percentage may be rendered
at that time. Moreover and beyond the language of the Agreement, the court or a
taxing officer may determine the matter. Ideally, a Contingency Fee Agreement
should specify the approach that will be taken should termination of either the action
or the solicitor-client relationship occur before judgement.
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