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University of Saskatchewan v. Saskatchewan Human Rights Commission, 2014 SKQB
248 - Court of Queen's Bench, Danyliuk, August 13, 2014 CORRIGENDUM September 10,
2014 (QB14236)

The applicants sought judicial review of a decision of the Chief Commissioner of the
Saskatchewan Human Rights Commission to deny their application pursuant to s.
27.1(2)(d) of the Human Rights Code to dismiss a complaint made by the respondent
Hebron. After the commission dismissed the application, it advised the applicants that it
would be conducting an investigation. The applicants obtained an order staying the
investigation pending the outcome of this application. The matter arose when Hebron, a
fourth-year student in the College of Veterinary Medicine (WCVM), was required to
discontinue as a result of failing to achieve and maintain the requisite academic
standard. He had transferred to WCVM from an institution in Grenada for his fourth
year. At the time of transfer, Hebron advised the WCVM that he had a learning
disability and needed accommodation. It was provided, but in the end Hebron’s clinical
work did not meet the College’s standard. He appealed the decision following the
University’s process, and eventually the matter was heard by the University Council’s
Appeal Board (UAB). Hebron alleged various acts of discrimination against him,
primarily that he had not been accommodated by the College. He also filed a human
rights complaint with the commission, alleging discrimination on the same basis. After
the hearing held by the UAB, wherein Hebron appeared and was represented by
counsel, the appeal was denied. Then the applicants applied to the commissioner to
dismiss Hebron’s complaint on a preliminary objection that the complaint was identical
to that which the UAB had heard and dismissed, finding no evidence of discrimination
or failure to accommodate predicated on disability. When the commissioner denied its
application, the applicants sought to have the commissioner’s order quashed because it
was unreasonable and incorrect and to prohibit the commission from proceeding with
the complaint. The issues in the application were: 1) what was the appropriate
standard of review; 2) had the commissioner erred in his determination of jurisdiction;
and 3) had the commissioner erred in his determination that the issues before the UAB
and the commission were not substantially similar.
HELD: The court quashed the commissioner’s decision and prohibited the commission
from taking further proceedings. It held with respect to each issue that: 1) questions of
jurisdiction before an administrative tribunal constituted questions of law and invoked
the standard of review of correctness. Here, the commissioner properly considered
whether there was concurrent jurisdiction between the University and the commission
on the issue of accommodating Hebron. The standard of reasonableness applied to the
rest of the commissioner’s decision; 2) the commissioner made an error in law, and
breached the standard of correctness in finding that there was no concurrent
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jurisdiction to deal with human rights matters. The UAB had the jurisdiction to consider
and deal with matters of general law, including issues arising from alleged breaches of
the Code. The court found that the commissioner’s finding such allegations of breaches
were beyond the UAB’s authority was based on the decision in Pearlman, which
related to the jurisdiction of the office of “Visitor”, a common law post that has been
abolished. The power now rests with the UAB pursuant to s. 61 of The University of
Saskatchewan Act, 1995 to ensure that appellants have not been the subject of
harassment or discrimination; and 3) the commissioner erred when he found that the
two issues were not substantially similar and his decision had not met the
reasonableness standard. It was transparent and intelligible but not justifiable nor fell
within a range of possible acceptable outcomes. The UAB was specifically designed by
the legislature to deal with matters such as discrimination or failure to accommodate.
Hebron said that he was not accommodated and this form of discrimination led to his
academic failure. The board found as a fact that it was his lack of required foundational
knowledge rather than any failure to accommodate him that resulted in his academic
failure. Hebron was not entitled to take the same dispute to another forum.
CORRIGENDUM dated September 10, 2014: [60] The style of cause on page one in
the judgment dated August 7, 2014 (2014 SKQB 248), is amended as it appears in this
corrigendum.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Appeal
Torts – Nuisance

Strand Theatre Ltd. v. Prince Albert (City), 2014 SKCA 85 - Court of Appeal, Richards
Whitmore Ryan-Froslie, August 19, 2014 (CA14085)

The appellant appealed the judgment of the Court of Queen’s Bench that dismissed its
claim for nuisance against the defendant city. The appellant claimed that chemicals
were leaching from the city’s landfill to the appellant’s property and thereby negatively
impacting their use and enjoyment as well as their ability to sell or mortgage the
property. In 2000 the appellant had an offer to purchase its land; however, according to
the appellant, the sale did not conclude because there were environmental concerns
preventing the purchaser from obtaining financing. A Phase II Environment Assessment
noted that the landfill sites impacted the appellant’s property due to potential leachate
migration. The appellant had an additional assessment done, which concluded the
landfills impacted the groundwater beneath the appellant’s property. The Saskatchewan
Environmental and Resource Management (“SERM”) conducted a Phase I and Phase II
Assessment and it concluded that the groundwater criteria was well below the
standards for commercial/industrial development but did acknowledge that former
landfills have caused a change in groundwater quality downstream of landfill sites. In
2005 a groundwater monitoring report disclosed elevated chloride concentrations. In
2006 a groundwater report included there was marginal increase in chemical
constituents. In 2008, the appellant had another Phase II study done, which concluded
that the landfill sites continued to impact the groundwater beneath the appellant’s
property. An expert for the defendant reviewed the appellant’s studies and concluded
that there was no consistent and persuasive evidence that the landfills had leached
onto the appellant’s property. In 2010 the appellant had another report prepared that
again concluded that there was leaching. In the 2010 report the preparers changed
their methods to reach the conclusions. The defendant’s review of that report concluded
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it was unconvincing and the methods used were not sufficient. The defendant’s experts
testified that the appellant’s reports did not exclude other sources for the contaminants
and that other parameters that would be expected in leaching were not present. The
trial judge concluded that based on his findings of fact the appellant’s claim had to be
dismissed. The appellant’s grounds of appeal were: 1) the trial judge’s findings of fact
were not supported by the evidence or were contrary to the evidence; 2) the trial judge
erred in law in failing to find nuisance; and 3) the trial judge erred in law by applying
the wrong standard of proof.
HELD: The appeal was dismissed. The Court of Appeal dealt with the grounds of
appeal as follows: 1) the Court of Appeal agreed with the trial judge’s findings that the
SERM report was contradictory to the appellant’s first two reports. Also, there was
evidence to support the finding that financing was refused to the purchaser because of
inadequate security. The trial judge’s preference of testimony in favour of the
defendant’s experts was founded in evidence and an appeal court should give
deference to findings of credibility; 2) the trial judge made the key findings of fact
necessary to dismiss a claim for nuisance. There was a finding that there was no
evidence that leachate chemicals from the defendant’s landfill site was migrating to the
appellant’s property. The Court of Appeal pointed out that if there is no interference
there can be no nuisance. Further, the trial judge held that any leaching was so
miniscule that there was no substantial effect to the appellant’s property. Even if there
was interference, it was not substantial as required for a nuisance claim. Lastly, the
trial judge also concluded that if there was leaching it did not affect the appellant’s use
and enjoyment of the property; and 3) the Court of Appeal did not agree with the
appellant that the trial judge required proof of a scientific certainty. The trial judge
referred to the burden of proof on a balance of probabilities several times.
© The Law Society of Saskatchewan Libraries Back to top
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Linn v. Frank, 2014 SKCA 87 - Court of Appeal, Jackson Ottenbreit Herauf, August 22,
2014 (CA14087)

The Court of Queen’s Bench divided matrimonial property equally and awarded
indefinite spousal support to the respondent; the appellant appealed and the
respondent cross-appealed. The appellant appealed the valuation of his shares in
South Country Ag Ltd. and the indefinite spousal support order. The respondent
appealed the determination of the amount of spousal support. The appellant also
applied to adduce fresh evidence that: 1) he sold his shares in the company; and 2) he
was now working for a salary. The appellant argued that his shares in South Country
Ag Ltd. should be valued as outlined in the Unanimous Shareholders Agreement
(“USA”) and would equal $1,861,650. The respondent argued that the shares should be
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valued according to generally accepted accounting principles based on an adjusted net
book value. She argued the shares were worth $2,846,400. The parties tendered an
agreed statement of facts at trial where both values were included and the trial judge
was invited to choose one. Only the respondent’s expert testified at trial when it was
reconvened by the judge on the valuation matter. The trial judge determined that the
USA did not limit who the appellant could sell his shares to and it did not require him to
value his shares according to the USA. The respondent’s value was accepted. The trial
judge also allowed a minority discount of 10 percent to the value of the appellant’s
shares. The appellant did not argue for a greater discount at trial. The appellant
testified at trial that he wanted to retire in 2013 and that his tax liability to sell his
shares in one year would be $415,107. The respondent’s expert recommended that the
appellant only be given a discount of 25 percent of the estimated tax liability. The trial
judge decided on a discount of 50 percent of $415,107. The parties cohabited for 16
years and never married. The appellant did not work outside the home and was
primarily responsible for raising her son and the appellant’s son and to support the
appellant in the family business. The appellant owned and operated the family
equipment dealership. At the commencement of the action in 2008 the parties were 50
and 52. Since separation the respondent remained in the family home and earned a
minimal income. Pursuant to an interim spousal support order the respondent received
$6,750 per month from February 2009 to July 2009 and $8,000 per month from August
2009 to the trial judgment in January 2013. The trial judge found that the respondent
was entitled to compensatory and non-compensatory spousal income and he attributed
$79,000 income to her. The trial judge ordered the appellant to pay the respondent
$10,000 per month on an indefinite basis with a review when the appellant retired, at
which time the respondent would have to show that spousal support should continue.
The appellant earned over $1 million in 2010, but the trial judge found his annual
income for support purposes to be $852,000 because the increase was due to
manager and directors expansion of the business not because of anything the
respondent did. The respondent also argued that the quantum of support was in error
because it departed significantly from the Spousal Support Guidelines.
HELD: The application to adduce fresh evidence was dismissed. The sale of shares did
not include the sale price, buyer, etc., and therefore lacked credibility and when taken
with the whole of the trial evidence would not alter the outcome. When the appellant
argued on appeal that the shares should be valued according to the USA, he was
essentially trying to challenge the parties’ agreed statement of facts. Generally, appeal
courts will not allow a new argument on appeal where the issue was conceded to at
trial. Also, the appellant did not even call his expert when he was invited to do so at
trial, which leads to the conclusion that he was still in agreement with the agreed
statement of facts and that he did not challenge the respondent’s expert’s
methodology. The trial judge’s valuation of the shares was upheld. The appellant did
not argue for a greater minority discount at trial and it was therefore not open to him to
argue on appeal. To discount the tax liability of the shares by only 50 percent the trial
judge must have found as fact that the appellant would not sell his shares in one year
or that he would have been able to arrange his financial affairs to suffer less tax
liability. The appeal court held that those findings were reasonable. The Court of Appeal
could not find a basis to interfere with the trial judge’s decision to impute $30,000
income to the respondent. The respondent argued that the trial judge could not take
judicial notice of an annual rate of return of 4 percent on her investments when she
submitted 2 percent at trial, which was in accordance with the Bank of Canada rate,
and the appellant did not argue otherwise. The Court of Appeal agreed and fixed the
expected rate of return at 2 percent yielding an annual investment income of $24,700
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from $49,400. The trial judge could make the inference that the respondent did nothing
to aid in the appellant’s increase in income and thus his income as found by the trial
judge was upheld. The appellant did not identify any specific errors of the trial judge
with respect to indefinite support so that part of his appeal was dismissed. The
respondent argued that the review of spousal support at the appellant’s retirement
should be limited to quantum and not entitlement because she was awarded indefinite
support. Given the reasons for an indefinite spousal support order the appeal court
found that it was not unreasonable for the trial judge to conclude that a review was
available. The trial judge did err, however, in placing the onus on the respondent
because that necessarily assumes that the appellant’s retirement is reasonable. The
appeal court held that either side could apply for the review. Taking into account the
findings on the parties’ incomes on appeal the Guideline range for spousal support was
$15,741 to $20,989 per month, which was not that different from the range the trial
judge considered. As noted in the Guidelines an individualized analysis is required for
incomes over $350,000, which, according to the appeal court, is what the trial judge
did. The Court of Appeal did not interfere with the amount of spousal support,
especially considering their decision not to order a review. The trial judge only ordered
retroactive spousal support for the period the parties made an interim consent
agreement not for the latter period when a judge ordered the amount of $8,000 per
month. The Court of Appeal agreed that the trial judge erred in not reviewing the
interim order awarding $8,000 per month. The Court of Appeal allowed retroactive
spousal support for the entire period since separation.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Appeal – Leave to Appeal

101149940 Saskatchewan Ltd. v. Devries, 2014 SKCA 89 - Court of Appeal, Whitmore,
August 25, 2014 (CA14089)

The proposed appellant corporation applied for leave to appeal the decision of the
chambers judge requiring it to obtain legal counsel pursuant to Queen’s Bench rule 2-
34(2). Counsel for the applicant and counsel for the co-defendant, Mantyka, both
withdrew in August 2013, and the plaintiffs had applied for an order requiring them to
retain counsel. The chambers judge found on the pleadings that the matter was
sufficiently complex that to advance the proceedings expeditiously and appropriately,
the applicant should be represented by counsel. Further, the judge held that the rule
should be applied in as consistent a fashion as possible.
HELD: The court dismissed the application. Under the Rothmans test, the court found
that the chambers judge exercised his discretion properly in making the findings that he
did. The appeal was pre-destined to fail. The proposed appeal did not raise any new or
unsettled point of law.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Appeal – Leave to Appeal

O'Connor v. Garden, 2014 SKCA 90 - Court of Appeal, Whitmore, August 25, 2014
(CA14090)

The proposed appellant defendant sought leave to appeal the decision of the chambers
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judge dismissing her application to vacate a notice of pending litigation registered
against certain of her properties. The plaintiff, Garden, was a shareholder in two
corporations for which the proposed appellant was a consultant and in which her
husband was a director, shareholder and CEO. He alleged that the proposed appellant
had received funds that were the property of the corporations and the properties
acquired with these funds were the property of the corporations. He registered a notice
of pending litigation against the properties. The proposed appellant filed her statement
of defence and applied to vacate the notice. She argued that because the chambers
judge failed to provide a full analysis of how a fiduciary relationship could have arisen
between her and the plaintiff.
HELD: The court dismissed the application. Applying the two-pronged test in
Rothmans, the court held that the proposed appeal was destined to fail as the
chambers judge had correctly based his decision on the authority of the Court of
Appeal’s decision in Fisher that it would be improper to attempt to determine whether
the proposed appellant owed a fiduciary duty to the plaintiff. If leave were granted, the
hearing of an appeal on the notice would delay the proceedings and add to their cost.
The matter was collateral to the main oppression action and determining it would not
resolve it. It had not raised a new or unusual point of practice.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Appeal – Stay of Execution – Application to Lift

Fehr v. Turta, 2014 SKCA 91 - Court of Appeal, Whitmore, August 26, 2014 (CA14091)

The plaintiff and the defendant each made an application in Queen’s Bench for an
order for the exclusive possession of the family home. The chambers judge issued the
order in favour of the plaintiff because he found that he was unable to work, his health
was worse than that of the defendant and that she was more easily able to find suitable
accommodation. The defendant appealed the decision and the plaintiff applied pursuant
to Court of Appeal rule 15(1) to lift the stay of execution created by the filing of the
notice of appeal. The applicant also argued that the defendant required leave to appeal
the interim order of the chambers judge pursuant to s. 8(1) of The Court of Appeal Act.
HELD: The court lifted the stay of execution and ordered that the appellant vacate the
premises. The conflict between the parties could only be ameliorated by doing so. The
proceedings should be expedited and the appellant was ordered to serve and file her
appeal book and factum within one month of the judgment. The court found that the
appellant was not required to have applied for leave to appeal because the decision
had been based on s. 55 of The Family Property Act.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Application to Strike Statement of Claim
Civil Procedure – Queen’s Bench Rule 7-9(2)(a), Rule 7-9(2)(b), Rule 7-9(2)(d)

Junker v. Workers' Compensation Baoard of Saskatchewan, 2014 SKQB 253 - Court of
Queen's Bench, Laing, August 13, 2014 (QB14247)

The plaintiff issued a claim against numerous defendants alleging that he was wrongly
denied permanent disability benefits and access to further medical investigation for his
chronic pain condition. The respondent was a truck driver and suffered multiple work-
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related injuries over five years; he received temporary disability from the Worker’s
Compensation Board and received medical treatment from various doctors and
physiotherapists. The medical professionals as well as the board were named
defendants; 35 defendants in total. All defendants except the plaintiff’s former employer
applied pursuant to rule 7-9(2) of the Queen’s Bench Rules to have the statement of
claim struck on the basis that it did not show a reasonable claim, is scandalous,
vexatious, and would prejudice or delay a fair trial. The statement of claim was 46
pages and sought general, aggravated and punitive damages from each defendant for
deliberate wrongdoing. The plaintiff did not have a lawyer and was given an
adjournment to find one. The application eventually proceeded without the plaintiff
being able to hire a lawyer.
HELD: The statement of claim was struck in its entirety; amendments could not remedy
the claim. The court held that the claim: 1) disclosed no reasonable claim within the
meaning of rule 7-9(2)(a). The claim did not have the requisite factual content to
support the elements required for the causes of action and therefore there was no
reasonable claim disclosed. With respect to the board and its employees, The Worker’s
Compensation Act provides the employees with immunity and this was acknowledged
in the claim. The plaintiff claimed that the medical professionals filed false and
fabricated reports but did not provide any facts to support the allegation; 2) was
scandalous within the meaning of rule 7-9(2)(b). The plaintiff claimed damages ranging
from $5.5 million to $10 million. Again, the facts to support the allegations were
missing, and the court determined that it was scandalous to claim the damages without
facts to support the allegations; and 3) would prejudice or delay a fair trial pursuant to
rule 7-9(2)(d). The claims against each health professional were separate and distinct
with the only common denominator being the plaintiff’s ongoing involvement with the
board. The facts with respect to the defendants are all different and to proceed with 35
defendants would prejudice or delay a fair trial for each individual defendant.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Pleadings – Statement of Claim – Amendment

Rekken Estate v. Health Region #1, 2014 SKQB 271 - Court of Queen's Bench, Keene,
August 27, 2014 (QB14258)

The plaintiffs applied to amend their claim issued in May 2004. The application was
made pursuant to Queen’s Bench rule 3-72 and it occurred within the context of a
claim under The Fatal Accidents Act wherein the plaintiffs were acting both in their
capacity as individuals and as the administrators of the estate of their son, Bowan. The
amendments related to: 1) primarily a loss of contribution, described as being losses
derived from loss of contribution to the family trust and privately held corporations and
other communally held businesses and farming ventures that ultimately resulted in loss
to the deceased’s parents; 2) aggravated damages; and 3) punitive damages. With
respect to the first proposed amendment, the plaintiffs claimed damages as individuals
and the loss experienced by them as a result of their son’s death as he was involved in
many of the family businesses. The defendants argued that under s. 4(1) of The Fatal
Accidents Act, claimants did not include family trusts, corporations or employers. The
second and third proposed amendments related to the conduct of the defendants, the
health region and the doctors, after the death of Bowan.
HELD: The court allowed the application with respect to the first amendment but
denied the second and third proposed amendments. Amendments are held to the same
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test as applications to strike under former Queen’s Bench rule 173. The proposed claim
could not be described as being devoid of merit. Section 4 of the Act might permit an
analysis of the loss of contributions to legal entities that ultimately resulted in a loss to
a prescribed beneficiary. As the defendants had had notice of this allegation, it would
not cause them prejudice at this late stage. Regarding the proposed second and third
amendments, the Act confined awards of damages for pecuniary losses only.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Pleadings – Statement of Claim – Striking Out
Class Action – Certification

Roberts Properties Inc. v. Saskatchewan Power Corp., 2014 SKQB 245 - Court of Queen's
Bench, Dawson, August 13, 2014 (QB14235)

The plaintiff owned and operated a residential apartment building. It was the
representative of a class of owners of properties designated by SaskPower as “bulk-
metered service locations”, meaning buildings which contain multiple residential units
but share one electrical meter for the entire location. They sought to certify a class
action against the defendant SaskPower and the defendant cities. The plaintiff’s claim
concerned the basic monthly charge levied by SaskPower on their bulk-metered
customers. The plaintiff argued that it was being overcharged an unlawfully high basic
monthly service charge and because the defendant cities received a municipal
surcharge from SaskPower, added to the account, they were being unjustly enriched.
With respect to SaskPower, the plaintiff claimed that pursuant to s. 8(4) of The Power
Corporation Act, it had to advertise the rate in a schedule available for public inspection
at the corporate offices for the rate to be valid and alleged that no such schedule was
available for bulk metering, and if it were, it would not provide a juristic reason for the
unjust enrichment. The evidence tendered of this fact was disputed by SaskPower. The
rate was also alleged to be unlawfully discriminatory. SaskPower applied to strike the
plaintiff’s claim pursuant to former Queen’s Bench rules 173(a), (c) and (e), as did the
defendant cities. The issues before the court were: 1) should SaskPower’s application
to strike succeed; 2) should the defendant cities’ application to strike succeed; 3) if
their applications were successful, should the action be certified as a class action; and
4) should the defendants be successful, did s. 40 of The Class Actions Act preclude
them from recovering costs under former rule 173?
HELD: The court struck the plaintiff’s action. It found with respect to each issue that: 1)
the plaintiff’s claim was struck. It’s allegation that the rate schedule was unavailable
was without factual merit. The allegation was struck pursuant to rule 173(c) and (e).
The plaintiff’s claim that SaskPower was unjustly enriched was struck pursuant rule
173(a) because there was a valid statutory provision (s. 8(3) of The Power Corporation
Act) and such a provision provides a juristic reason for any enrichment. The plaintiff’s
claim that the rate was unfair and unreasonable did not constitute a legal principle and
therefore disclosed no reasonable cause of action. The plaintiff’s allegation that the rate
was discriminatory was not grounded upon a legal principle either, and thus this was
not a reasonable cause of action. The court also dismissed the other claims; 2) the
defendant cities’ application to strike succeeded because the claim failed to disclose a
reasonable cause of action. The plaintiff’s claim against the cities was derivative and
based on the claim against SaskPower; 3) the action was uncertifiable because the
plaintiff’s claim was struck in its entirety; and 4) the defendants were awarded the costs
of their applications. Section 40 of The Class Actions Act did not preclude an award of
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costs in the circumstances where there was separate application considered by the
court prior to certification, even if they were argued at the same time.
© The Law Society of Saskatchewan Libraries Back to top

Contract – Breach – Damages
Insurance – Hail – Proof of Loss

Wilbraham v. Red River Valley Mutual Insurance Co., 2014 SKQB 276 - Court of Queen's
Bench, Kovach, August 29, 2014 (QB14259)

The plaintiffs brought an action against the defendant insurer for breach of contract.
They claimed damages in an amount equal to the sum necessary to restore the
plaintiffs’ residence to its condition before the loss. They also claimed punitive damages
against the defendant because it acted in bad faith in dealing with the plaintiffs with
respect to their insurance policy and interest pursuant to The Pre-judgment Interest
Act. The plaintiff husband began construction of a new house on an acreage and used
a new product called ICF Superform Block System (ICF) for the foundation. During the
construction of the foundation, the plaintiff purchased a policy in June 2008 from the
defendant that included loss by hail. In July 2008, the foundation, particularly the IDF
blocks, was damaged by a severe hail storm. The defendant’s adjuster attended at the
site and indicated that as he was not familiar with ICF. The parties agreed that the
plaintiff would contact the manufacturers and an engineering firm. However, neither of
those parties were helpful. The adjuster requested the advice of a person from a
construction firm. He suggested that the blocks should be repaired by applying
expanding foam, which did not work. The plaintiff decided that the entire foundation
should be scrapped and a new foundation installed but he testified that the adjuster
would not expand his view of the damage. When the adjuster requested that the
plaintiff sign a form regarding the number of damaged blocks, the plaintiff refused and
according to the adjuster’s testimony, became enraged. The adjuster reported the
incident to the insurer and he was removed from the file. In September 2008, the
plaintiff received a cheque in the amount of $20,800 from the insurer, advising that the
proceeds were intended to settle his claim and tendered to be received by him and to
be applied on account of his claim. Later in the fall, the insurer sent a letter advising
that it had received an estimate from the construction firm and offered the same
amount ($20,000) in settlement as the first cheque. The plaintiff had not cashed the
cheque and would not accept the construction company’s quote, which had already
expired by the time he received it. The plaintiff secured the structure for winter
because his original plan to move into the house in November could not be realized. In
June 2009, the insurer rejected a proposal from the plaintiff’s counsel to review the
claim and offered to issue another cheque in the amount of $20,800 to settle the claim.
In July 2009, the plaintiff received a repair proposal from the manufacturer. The plaintiff
tried it and it worked, so he submitted the repair proposal and proof of loss to the
insurer in the amount of $73,800. The insurer did not reply and no repairs were
effected, and by the time of trial, the block had deteriorated and repair was no longer
an option. At trial, the plaintiff increased the proof of loss to $89,000 because of a
miscalculation and sought to be compensated for such things as the removal and
rebuild of the structure, additional living costs, storage costs and further damage
prevention totaling $268,000.
HELD: The court awarded damages to the plaintiffs in the amount of $74,800. They
had suffered a loss to a partially completed dwelling and pursuant to the policy were
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entitled to the cost of repairs or the actual cash value of the damage of the loss at the
date of occurrence. The amount of the second proof of loss was reduced by $14,000
due to an endorsement on the policy. When the plaintiffs knew of an appropriate repair,
they should have accepted the payment offered, made the repairs and sued for the
deficiency. The plaintiffs were entitled to pre-judgment interest on the amount of
$53,000 ($74,800-$20,800) from September 2009 to the date of judgment. The
plaintiff’s claim for punitive damages was dismissed because the defendant’s conduct
had not been egregious, malicious or high-handed. The delay in finding a solution was
not the fault of the insurer and the plaintiff’s conduct with the adjuster had been
inexcusable.
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Contracts – Interpretation – Implied Term
Civil Procedure – Queen’s Bench Rule 7-5

Jo-Mar Fashions Inc. v. Giang, 2014 SKQB 251 - Court of Queen's Bench, Wilkinson,
August 12, 2014 (QB14237)

The plaintiff sold to the defendant a building and the business that it housed, a
discount clothing shop. The defendant wanted the building for rental purposes and was
not interested in the clothing business, but the plaintiff was prepared to sell the building
only if its unsold clothing inventory was included in the transaction. The plaintiff agreed
to liquidate as much of it as it could in a closing-out sale with the defendant agreeing
to purchase the remaining inventory at “seller’s cost”. The defendant understood that
the clothing was mostly new and that the plaintiff had computer records verifying its
inventory and costs of acquisition, but this was not expressly provided in the
agreement. The agreement specified that time was of the essence. The plaintiff
proceeded with the closing-out sale up to the closing date at which time it requested
payment of $65,000 for the unsold inventory but provided no formal records or
inventory accounting to the defendant and he requested substantiation. The plaintiff
gave him a group of random invoices that could not be easily correlated with the stock.
The defendant obtained two outside opinions with respect to the cost of the inventory: a
local merchant valued it as between $5,000 to $6,000 and an inventory consultant’s
opinion was between $6,000 and $12,000. The defendant had found a tenant for the
space but they could not move in because the inventory was still in the space after
waiting for three months. At that time the defendant notified the plaintiff that it urgently
required a resolution and would pay $6,000 to the plaintiff for the inventory, which the
plaintiff could keep but had to remove from the building. The plaintiff declined the offer
but said it would remove the clothing and inventory it. The defendant replied that it no
longer wanted the inventory. Six months after the closing date, the plaintiff provided an
itemized spreadsheet showing the relationship between the inventory and the invoices.
The defendant objected that the plaintiff was out of time and the plaintiff sued for
$54,400 for the value of the inventory. The defendant counterclaimed for the loss of
rental income. It contended that it was an express or implied term of the agreement
that the plaintiff would evaluate its inventory with proper records and that this was an
inducement to enter into the contract. The parties applied under the Queen’s Bench
rule 7-5 for summary judgment.
HELD: The court held that this was an appropriate case for summary judgment. It
dismissed the plaintiff’s claim and found for the defendant. If found that there was an
implied term agreement that the plaintiff would substantiate its inventory and its
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associated cost with reliable documentation and it had not done so until six months
after the closing date. The defendant had not insisted on strict timelines at the time of
closing nor had it purported to terminate the agreement and it was incumbent upon it to
make time of the essence by giving notice of that fact, which it eventually did three
months after the closing date, at which point the defendant’s obligation to purchase the
inventory ended.
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Criminal Law – Appeal – Acquittal
Criminal Law – Defences – Charter of Rights, Section 10(b), Section 24
Criminal Law – Evidence – Admissibility
Criminal Law – Impaired Driving – Charter of Rights, Section 10(d) – Right to Counsel

R. v. Laliberte, 2014 SKQB 242 - Court of Queen's Bench, Scherman, August 22, 2014
(QB14243)

The respondent was acquitted of a charge of impaired driving; the Crown appealed.
The trial judge found that the evidence supported the inference that the respondent
was driving while his ability to do so was impaired; however, he was acquitted because
the Crown failed to show that the impairment was due to alcohol as was specified in
the information laying the charge. There was evidence of impairment by alcohol but it
was excluded because it was obtained after the police asked the accused to exit his
vehicle and before he was given his rights to counsel. The trial judge felt obliged to
follow a decision requiring the exclusion of evidence of impairment prior to Charter
rights for use other than determining whether grounds existed for a breath sample
demand. The Crown argued that the trial judge was not required to follow its own prior
decisions.
HELD: The court determined that the trial judge had proper regard for the doctrine of
stare decisis when he said he was bound by a previous decision. The appeal court,
however, also determined that the trial judge followed the wrong decision under the
principle of stare decisis. The Hult decision has been replaced with the Quenneville
approach. The only evidence that should be excluded are answers to questions about
alcohol consumption and evidence gathered from sobriety tests; this evidence is
compelled or conscriptive. The request to step out of the vehicle was to further the
investigation into impaired driving but it was not done to perform any specific sobriety
test. The accused stumbled, he smelled of alcohol, he swayed, and he fell asleep in
the police car. The evidence was not obtained in conscriptive circumstances. The court
also said that if the conclusion was wrong and the evidence was obtained as the result
of a Charter breach, the trial judge erred in law in deciding to exclude the evidence
without a s. 24 analysis. The appeal was allowed and the matter was sent back to the
Provincial Court for decision.
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Grounds

R. v. Plantje, 2014 SKQB 265 - Court of Queen's Bench, Tholl, August 22, 2014 (QB14254)

The respondent was acquitted of charges that he was driving while impaired and
driving over .08, contrary to ss. 253(1)(a) and 253(1)(b) of the Criminal Code. The trial
judge excluded the Certificate of Analysis after concluding that the officer’s suspicion
leading to the ASD demand was not reasonable and therefore the respondent’s ss. 8
and 9 Charter rights were breached. The Crown appealed the acquittal on the .08
charge. An officer noticed the respondent’s vehicle drift to the left and strike a meridian
at 5:12 am. The car drifted a few more times. The officer stopped the vehicle at 5:16
am and the vehicle was pulled over in a safe manner. The officer noticed that the
respondent had red, bloodshot eyes and he indicated that he had consumed three
beer. The respondent was asked to exit his vehicle and the officer gave him the ASD
demand at 5:17 am. The officer did not notice any coordination problems. The officer
smelled alcohol on the accused after the ASD demand had been given. The trial judge
concluded that at the time the ASD demand was made: 1) the respondent was nervous
speaking to the officer; 2) the officer did not smell alcohol; 3) the respondent was not
slurring his words; and 4) the respondent did not have problems walking or standing.
The officer was found to have based his suspicion of alcohol on: 1) the erratic driving;
2) the respondent’s red and bloodshot eyes; and 3) the respondent’s acknowledgment
of having three beer. The trial judge was concerned that the officer did not ask when
the beers were consumed. The officer asked the respondent if he had been drinking in
the evening and it was then 5:00 am. The trial judge said that if the beer had been
consumed recently, there should have been a smell of alcohol from the respondent’s
breath. The trial judge’s s. 24 analysis indicated that the officer was not trying to violate
the respondent’s Charter rights but that he acted in haste by jumping to an ASD
demand and therefore his dealings were less than society would expect. The impact of
the breaches was found to be significant. The trial judge acknowledged society’s
interest in having impaired cases tried but balanced the factors in favour of the
exclusion of evidence.
HELD: The determination of whether the trial judge’s conclusion regarding the officer’s
suspicion was reasonable was a question of law subject to the correctness standard.
The respondent conceded that the officer had the requisite subjective belief that he had
alcohol in his body so the appeal centered on whether the objective test had been met.
The appeal court did not find any basis to disturb the trial judge’s finding of fact as to
the factors the officer based his suspicion of alcohol consumption on. The court noted
the trouble with the fact that the respondent admitted to drinking alcohol that “evening”
but the stop was at 5:00 am in the morning. The trial judge disregarded the
respondent’s admission to drinking because there was no smell of alcohol and the trial
judge said there should be if the consumption was recent. The court concluded that the
trial judge erred in dismissing the alcohol consumption admission. A reasonable person
would have assumed that the officer’s question was with respect to recent consumption
of alcohol not an earlier irrelevant time. It was also found reasonable for the officer to
believe the consumption was recent. The court concluded that a reasonable person
standing in the officer’s place would reasonably suspect that the respondent had
alcohol in his body. An answer by an accused person that they have been drinking was
found to be stronger support for a suspicion than the smell of alcohol. Because the
respondent’s Charter rights were not breached a new trial was ordered.
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Criminal Law – Appeal – Stay of Proceedings
Criminal Law – Defences – Charter of Rights, Section 11(b)
Criminal Law – Defences – Delay
Criminal Law – Impaired Driving – Blood Alcohol Level Exceeding .08

R. v. Laventure, 2014 SKQB 262 - Court of Queen's Bench, Konkin, August 20, 2014
(QB14252)

The Crown appealed the decision staying the proceedings against the accused
because: 1) the trial judge erred in finding a s. 11(b) Charter breach; and 2) the trial
judge erred in entering a stay of proceedings as a remedy. The accused was charged
with driving while his ability to do so was impaired and with driving over .08 contrary to
ss. 253(1)(a) and 253(1)(b) of the Criminal Code. The charges were September 10,
2011, and a not-guilty plea was entered on December 7, 2011. The first trial date the
defence counsel could attend was September 5, 2012. The trial did not proceed
because two trials were set for that date. The trial was rescheduled for January 30,
2013, at which time the Charter application was brought and the proceedings were
stayed. The trial judge found the total delay was 16.5 months with four months
deducted because counsel was not available. The trial judge concluded that there was
prejudice to the accused and the delay was unreasonable. The trial judge then
indicated that the only possible remedy was to stay the proceedings.
HELD: The court reviewed the following determinations of the trial judge: 1) the trial
judge was correct in calculating the total delay as 16.5 months, which is enough to
have the court consider whether the delay was unreasonable; 2) the period the
defence counsel was not available for trial needed to be deducted; 3) the court
determined that there must be a further period deducted for inherent delay of the
process, which is neither the Crown’s nor the accused’s fault. The court deducted the
three months from charges to plea as inherent delay leaving just over nine months that
would be attributed to institutional delay. The court held that the prejudice to be
considered is the prejudice to the accused caused by the delay and not the prejudice
caused by the charges. The trial judge was found to have mischaracterized the
prejudice by concluding it was result of delay when a lot of it was the result of charges
being laid. The accused did not show that the prejudice he suffered was above and
beyond the stress or embarrassment of the charges. The court concluded that a delay
of nine months was acceptable and within the eight to ten months suggested as
reasonable by Morin. Further, the prejudice suffered by the accused for the short delay
was found to be insignificant. The trial judge’s finding was unreasonable because she
misapplied the test in Morin when calculating institutional delay and in overemphasizing
the prejudice to the accused. The matter was remitted back to Provincial Court.
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Criminal Law – Assault – Sexual Assault
Criminal Law – Dangerous Offender Application
Criminal Law – Sentencing – Dangerous Offender – Determinate Sentence
Criminal Law – Sentencing – Dangerous Offender – Sexual Assault
Criminal Law – Sentencing – Long-term Supervision Order

R. v. Fontaine, 2014 SKPC 165 - Provincial Court, Baniak, August 21, 2014 (PC14141)

The accused was convicted of a sexual assault, contrary to s. 271 of the Criminal
Code. The Crown applied for an assessment pursuant to s. 752.1 of the Criminal Code.
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The Crown argued that the accused was a dangerous offender who should be given an
indeterminate sentence. The accused argued that he should be declared a long-term
offender or that he should be sentenced to a determinate sentence if he was found to
be a dangerous offender. The accused had over 40 convictions, four of which were
sexual assaults. He was a First Nations man with a painful upbringing. He was one of
18 children with an alcoholic father. He was abused during his four years at a
residential school. The accused indicated that he was intoxicated during most of his
offences. When the accused moved from La Loche to Prince Albert, he was able to
obtain employment but his alcohol addiction led to the latest offence. A forensic
psychiatrist prepared an assessment for the Crown. The psychiatrist indicated that the
accused had an Antisocial Personality Disorder and therefore did not respect other
people’s rights, including their sexual rights. According to the psychiatrist, the accused’s
lack of literacy and his lack of insight into his personality would reduce the benefit of
programming that could be offered to him. He was described as a high risk to reoffend.
Close supervision would be necessary to successfully manage the accused’s risk in the
community. A psychiatrist for the accused tested him and he was significantly fetal
alcohol affected. Further, his overall IQ was 68 and his verbal IQ was 52, which was
well below the first percentile. If programming was to be successful with the accused, it
would have to take into account his limited cognitive abilities. The psychiatrist also
concluded that recidivism of sexual offences decreases to half at age 50 and almost 0
at age 60.The accused was 49. Two of the accused’s former employers also testified
indicating that they would hire the accused again and would help him with release
conditions. The accused testified and indicated that he did not take part in sex offender
programming during previous incarcerations because he did not want other inmates to
know why he was in jail and also because of his illiteracy. He said that he was
prepared to take programming now. The accused also acknowledged that he had an
alcohol problem that he needed help with.
HELD: The court concluded that the s. 271 offence was a serious personal injury
offence. The accused committed four sexual assaults from 1988 to 2012; this suggests
a pattern of persistent and aggressive behaviour. The accused conceded that this
requirement of s. 753(1)(a) had been met. The accused and Crown disagreed on
whether the requirement of s. 753(1)(b) had been met. The court concluded, after
reviewing all of the evidence, that the accused was a “threat to life, safety or physical
or mental well-being of other persons” and therefore s. 753(1)(b) had been met. He has
had a difficulty controlling his impulses and has refused to participate in programming.
The court held that it would be unrealistic to expect that the risk of reoffending was
controllable in the community in the near future. Further, the reasons that the accused
gave for offending were external; he did not acknowledge that they were caused by
bad choices or irresponsible behaviour. The accused was found to be a dangerous
offender. The court held that an indeterminate sentence should be reserved for the
most dangerous offenders. The evidence did not lead to the conclusion that the
accused was untreatable. His risk to reoffend would be greatly reduced with control of
his alcohol addiction and gainful employment. The Crown and the accused’s
psychiatrists both agreed that the accused could function in the community with
programming, skills training and supervision. The court found that a determinate
sentence followed by a long-term supervision order would adequately protect society
from the accused. The accused was given 1.5 days credit for every day spent on
remand. The accused was sentenced to eight years’ incarceration, less remand time,
for the sexual assault. Upon his release, the court ordered that the accused be subject
to an eight-year long-term supervision order.
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Criminal Law – Assault – Sexual Assault – Sentencing

R. v. V. (L.), 2014 SKQB 278 - Court of Queen's Bench, Ball, September 3, 2014
CORRIGENDUM September 16, 2014 (QB14261)

The accused was found guilty of sexual assault contrary to s. 271 of the Criminal Code.
He had committed the assaults innumerable times against his daughter, starting when
she turned 14 and ending when she was 16. The assaults occurred in the victim’s bed
after she had been asleep and consisted of fondling the victim’s breasts and vagina
and included one instance of digital vaginal penetration. The Crown was unable to cite
any case with the same circumstances but sought a sentence of five years’
incarceration in a federal penitentiary. The defence argued that an appropriate
sentence was three years. The aggravating factors considered by the court included:
the continuous and innumerable assaults committed over a three-year period; the age
of the victim and that she was abused by her parent; that the circumstances would
have supported a conviction for sexual interference under s. 151 of the Code, which
carries a minimum sentence of one year; and that the accused never accepted
responsibility nor expressed remorse. The mitigating circumstances were that the
accused did not have a previous criminal record and had worked at two positions in
order to support his five children.
HELD: The court sentenced the accused to incarceration for three years. His conduct
had not involved attempted use or threat of violence against the complainant.
CORRIGENDUM dated September 16, 2014: [36] Further to my decision of September
3, 2014, the accused’s initials throughout the judgment were stated as L.M. This should
be changed to L.V.
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Criminal Law – Assault – Sexual Assault – Sentencing – Appeal

R. v. Sawchuk, 2014 SKCA 88 - Court of Appeal, Jackson Herauf Whitmore, August 25,
2014 (CA14088)

The appellant pled guilty to a charge of sexual assault pursuant to s. 271(a) of the
Criminal Code. The trial judge sentenced him to 30 months and granted him credit of 7
months for time that he had served on remand on a ratio of 1:1. The appellant
appealed the sentence. The 20-year-old female victim had invited the appellant to her
home but then advised him that she had changed her mind. He went anyway and found
her asleep and videotaped her while he touched her breasts and removed her clothes.
The victim awoke and grabbed the phone and threw it at him. He left and later the
police discovered the phone and the film, at which point the victim discovered that she
had been sexually assaulted. The appellant was 55 years old with 39 convictions,
including sexual assault for which he was sentenced to four years’ imprisonment. The
victim used morphine and was willing to testify out of concern for others who might
come into contact with the appellant. The trial judge had noted the mitigating and
aggravating factors in setting the sentence and had stressed in particular that the
appellant had assaulted the victim in her home while she was vulnerable, had made a
film of the attack and had a prior conviction for sexual assault. She had determined the
credit for remand after listening to the recording of the show cause hearings. As a
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result, the judge held that the combination of s. 719(3.1) and s. 519(9.1) of the Code
precluded her from giving enhanced credit for remand time beyond that 1:1 ratio. The
sentence pre-dated the Supreme Court’s decision in R. v. Summers.
HELD: The court dismissed the appeal with respect to the sentence of 30 months,
which it found did not violate the principle of parity and was not demonstrably unfit.
With respect to the issue of credit, the Crown had conceded that the show cause
hearing had not complied with “in writing” requirement of s. 515(9.1). The court held
that on the basis of Summers, the appellant was not precluded from being granted
enhanced credit under s. 719(3.1). Thus he was given credit for 10.5 months based
upon remand time of 7 months granted at the rate of 1.5:1.
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Criminal Law – Bail – Forfeiture

R. v. Cote, 2014 SKQB 269 - Court of Queen's Bench, Megaw, August 25, 2014 (QB14255)

The Crown applied for forfeiture of the cash bail in the amount of $1,500 pursuant to s.
770 and s. 771 of the Criminal Code. The bail had been paid by Daniel Cote. He had
assigned the payment of it to his father, Earl Cote, who had obtained the funds by way
of a loan from his church. Daniel Cote had been charged with drug offences with a
number of other accused. After arrest, he had remained in custody for two weeks. He
was released on a recognizance requiring the deposit of the bail amount and the
observance of certain conditions. The court received no evidence as to why Daniel was
in custody for that length of time. Following his release, Daniel was subpoenaed by the
Crown to attend as a witness in a trial related to the drug offences. He failed to attend,
explaining that the subpoena had been served upon him in the middle of the night and
he had forgotten about it. Daniel was charged with a breach of this recognizance and
he pled guilty and received a fine of $300 together with probation for six months. The
Crown stayed the drug charges against him on May 5. Daniel was charged with a
further breach of his recognizance after he was found to have consumed alcohol on
May 2. He explained that he drank two beers at his brother’s birthday party because he
knew that the charges had been stayed. However, he pled guilty and received a
sentence of time served, which was four days in custody. The Crown’s position that
since Daniel had not complied with the conditions of his recognizance, the cash bail
should be forfeited.
HELD: The court dismissed the application. With respect to each breach of the
recognizance, Daniel Cote had received convictions and sentenced accordingly, forming
part of his criminal record and evidence to the public of the serious consequences that
may flow from a breach of bail conditions. Forfeiture of bail monies was not required.
The funds should be paid to Earl Cote.
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Criminal Law – Breathalyzer
Criminal Law – Defences – Charter of Rights, Section 7
Criminal Law – Disclosure – Third Party Records
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R. v. Worden, 2014 SKPC 143 - Provincial Court, Kalmakoff, August 14, 2014 (PC14135)
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The accused was charged with having care and control of a vehicle while impaired and
with care and control while over .08, contrary to ss. 253(1)(a) and (b) of the Criminal
Code. The accused sought disclosure of some documents that the Crown refused to
disclose on the basis that they were not gained from the investigation and were
otherwise not relevant. The accused argued that his s. 7 Charter rights were thus
breached. The documents requested related to the Intoxilyzer used to obtain his breath
samples. An expert for the Crown testified as to the operation and necessary
documents to ensure proper functioning of the Intoxilyzer. The accused also had an
expert testify who recommended the documents necessary to determine the proper
function of the machine. The accused argued that the documents requested were first
party records whereas the Crown argued that they were third party because they were
background information relating to an instrument.
HELD: The Crown did not fail to meet its disclosure obligation. The court found both
experts knowledgeable; however, where their testimony differed the court preferred the
Crown’s expert because she had actual knowledge of the Intoxilyzer model used
whereas the accused’s expert did not. The court concluded that the documents sought
were third party documents and therefore subject to the “O’Conner” disclosure regime
rather than the “Stinchcombe” one. The onus was therefore on the accused to
demonstrate that the sought documents were likely relevant to an issue at trial. The
documents were not created or produced as part of the investigation that led to the
charges against the accused. For the accused to be successful he had to show that
the documents were logically probative of whether the approved instrument
malfunctioned or was improperly operated at the time of the accused’s tests. There was
nothing in the evidence for the court to conclude that any of the sought documents
would support the speculation that the Intoxilyzer was malfunctioning or being used
improperly at the time of the accused’s samples. They had no bearing on the accuracy
of the breath samples so the court declined to order their disclosure.
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Criminal Law – Controlled Drugs and Substances Act – Possession
Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking – Marijuana
Criminal Law – Defences – Charter of Rights, Section 8
Statutes – Education Act, Section 231

R. v. Ermine, 2014 SKPC 162 - Provincial Court, Labach, August 12, 2014 (PC14134)

The accused was charged with possession of marijuana for the purpose of trafficking
and possession of hydromorphone, contrary to ss. 5(2) and 4(1), respectively, of the
Controlled Drugs and Substances Act. A Charter voir dire determined that statements
made by the accused to a vice principal in his office were not admissible because they
were not voluntary. Statements made to the vice principal in the locker room were
voluntary and admissible. The accused was in a physical education class at high
school. A female student advised the teacher that there was a smell in the girls’ locker
room. The teacher and vice principal attended the locker room and noticed the smell of
marijuana coming from a locker. The locker was opened and it was determined that it
was shared between two students. The accused’s purse was inside the locker; it
contained marijuana, a scale, a roach, some baggies, a lighter, a pill bottle (with a
hydromorphone pill), a cigarette package and the accused’s identification. The accused
was asked to show a teacher how to use the scale and she did. The marijuana
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weighed 26.4 grams. The issues were: 1) whether there was a breach of the accused’s
s. 8 Charter rights; 2) if there was a Charter breach, should the evidence gained from
the search be excluded; 3) did the Crown prove beyond a reasonable doubt the
trafficking charge; and 4) did the Crown prove beyond a reasonable doubt the
possession charge.
HELD: The court analyzed and dealt with the issues as follows: 1) the teachers and
vice principal were acting within the scope of their authority given by s. 231(2)(d) of
The Education Act, 1995. That section gives them the right to search students, their
belongings and their lockers on school property. The accused had a reasonable,
although diminished, expectation of privacy with respect to the locker. The phys ed
teacher had advised the students that lockers could be searched for contraband
because students were not supposed to bring it to school. Also, the school handbook
stated that lockers could be searched for health, safety and school security. The court
did not believe the accused that she did not recall being told that lockers could be
searched and that she did not receive a handbook. The teachers and vice principal had
reasonable grounds to believe that the accused had marijuana in the locker and that
they would locate it if they searched the locker. The accused acknowledged that there
was a roach in her locker when she was asked about marijuana. The search of the
locker and purse was reasonable. The search was also conducted in a reasonable
manner. The accused admitted to the roach before the search and each student
removed her own belongings from the locker; 2) a section 24 analysis regarding the
exclusion of evidence was not necessary because no Charter breach was found; 3) the
accused testified that all of the marijuana located was for personal use because she
was a heavy user. She said the baggies and scale were to divide up the marijuana
with her friend that went together with her to buy the marijuana. The court did not
accept the accused’s testimony in that regard. The officer testifying as to trafficking
acknowledged that the weight located was an unusual one for selling. He concluded
that whoever had this marijuana had bought an ounce and either used some or sold
some. In his opinion, a user would not carry around a scale and baggies. One baggie
had a gram of marijuana in it, which indicated an imminent sale to the officer. Further,
he said that users typically buy smaller amounts because it is readily available. The
court accepted the officer’s testimony. The court concluded that the marijuana was in
the accused’s possession for the purposes of trafficking; and 4) the pill bottle had the
name of her little brother’s father on it. The accused said that she forgot she had the
pill bottle and gave varying reasons for having it. The court found her testimony vague
and confusing. The court was satisfied beyond a reasonable doubt that the accused
had physically handled the pills and had a measure of control over them. She was
found to be in possession of the hydromorphone.
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Criminal Law – Controlled Drugs and Substances – Possession for the Purpose of
Trafficking – Marihuana
Criminal Law – Defences – Charter of Rights, Section 8

R. v. Lavallee, 2014 SKPC 166 - Provincial Court, Daunt, August 25, 2014 (PC14142)

The accused was charged with possession of marihuana, in an amount not exceeding
three kilograms, for the purposes of trafficking, contrary to s. 5(2) of the Controlled
Drugs and Substances Act. The accused was pulled over for erratic driving when he
was clearly intoxicated. Incident to the arrest for impaired driving, the accused’s vehicle
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was searched. The officers testified that there was a large sealed package of what
appeared to be marihuana in plain view on the bench seat of the vehicle. Another large
package of marihuana was located under the seat as was a margarine container with
marihuana and a grinder. The weight of all the marihuana was one pound. A search of
the accused’s house the next day revealed a food sealer, a smaller amount of
marihuana, various paraphernalia for personal use, and firearms. The Crown’s expert
concluded that the two half-pound bags in the vehicle and the 18 grams located in the
garage were for the purpose of trafficking. Also, because marihuana loses its potency
within six months most users would not keep that large of supply for their own use. The
marihuana would last a typical user a year and a very heavy user, using two grams a
day, six months. The expert said that the food saver was the best way to seal large
amounts of marihuana so there is not an overwhelming smell. The expert maintained
his conclusions even though cash, a scale, a cell phone, and score sheets were not
located. The accused testified that he was a heavy user. He said he used between 5
and 13 grams in one day. He said he had the firearms for hunting. The accused also
said that none of the marihuana was in plain view in the truck. The accused argued
that the initial search of the truck was unlawful because it was warrantless and without
consent.
HELD: The court preferred the officers’ testimony that there was marihuana in plain
view; the officers were sober, the accused was intoxicated. The court found that the
accused did open one of the packages of marihuana in the vehicle and used some
personally. The accused’s testimony regarding the packaging of the marihuana in the
garage was also more accurate; there was 18 grams total in a large bag containing two
smaller bags with marihuana and one bag with marihuana dust. The search of the
vehicle was not contrary to the accused’s rights. His arrest for impairment was lawful
and the search of a vehicle is allowed incident to the arrest. The Crown’s argument that
the accused was trafficking by mere virtue of the fact that he was transporting it failed.
Case law made it clear that there must be something more than merely transporting
the drug in the literal sense. The court accepted that the accused used five grams of
marihuana per day which would mean he had a three-month supply, well within the
range of usability. The court was concerned with the lack of drug trafficking evidence
such as a scale and cell phone. The court was most troubled by the lack of smaller
packaging material. The court did not accept the expert’s conclusion that the accused
possessed the marihuana for the purposes of trafficking. The accused was found guilty
of possession of marihuana, contrary to s. 4(1) of the Controlled Drugs and Substances
Act.
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Criminal Law – Dangerous Offender – Appeal

R. v. Dillon, 2014 SKCA 83 - Court of Appeal, Lane Herauf Whitmore, August 26, 2014
(CA14083)

The appellant appealed a Provincial Court decision wherein he was designated as a
dangerous offender pursuant to Part XXIV of the Criminal Code (see: 2011 SKPC 35).
The following is reproduced from the digest for that judgment: “The accused was
convicted of sexual assault, which was the predicate offence. The accused was 37
years of age at the time of sentencing. He had a lengthy criminal record consisting of
34 convictions for criminal offences which included three prior convictions for sexual
assault. The offences showed a pattern of sexually assaulting women who were
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sleeping or passed out. The predicate offence involved driving a severely intoxicated
woman to a home where she later passed out. The accused then sexually assaulted
her despite her repeated pleas for him to stop. The accused had a history of sexually
deviant behaviour including peeping on women, fantazing over women’s underwear and
masturbating in front of victims. The accused was said to be of borderline intelligence.
He had been given numerous opportunities to access treatment programs in custody
and had not performed well. He was said to have family support in his home
community, but the family members that testified at the dangerous offender hearing
were unaware of much of his offending behaviour and blamed his problems with
alcohol for his past history.” At the appeal, the court reiterated that the appellant was
Aboriginal and his parents abused alcohol. He suffered from some mental disorder,
possibly Fetal Alcohol Spectrum disorder (FAS). He lived with his mother until she died
when he was between 7 and 10 and then was raised by his grandparents on a
reserve. He claimed to have been sexually abused by different relatives. The
appellant’s grounds of appeal were: 1) the trial erred by imposing an incorrect stand in
law that he required evidence of reasonable probability rather than the reasonable
possibility of risk of the appellant re-offending could be controlled in the community; 2)
by failing to apply and give sufficient consideration to the Gladue principles; 3) by failing
to give adequate consideration and weight to all of the evidence in relation to, among
other things, the evidence of the two experts, the appellant’s past treatment and
programming, and his level of intellectual function; 4) by failing to adequately consider
the effectiveness of a long-term supervision order; and 5) that the designation was not
reasonable.
HELD: The court dismissed the appeal. It reviewed the trial judge’s decision and held
with respect to each ground of appeal that: 1) the trial judge had used the correct
standard. He had made references to probability but it was clear from his judgment that
these were slips; 2) the trial judge was alive to the Gladue considerations and
described the appellant’s background and upbringing in detail. As he found that there
was no reasonable probability of reducing the risk of the appellant re-offending, any
further consideration of the Gladue factors would not have resulted in a different
decision; 3) the trial judge had considered the evidence of both experts and had acted
properly in deciding what evidence he accepted of the one expert and what he rejected
from the other. The trial judge reviewed the programming that the appellant had
received during his time in prison and acknowledged both his positive and negative
responses. He concluded that the appellant had done well in treatment but that the
effects were short-lived. This finding was reasonable and supported by the evidence.
Both experts reported that the appellant’s prospects for treatability were grim; 4) the
trial judge had considered programs in the community in which the appellant intended
to reside. However, there was no evidence before the trial judge that there was sexual
offender treatment programs in the appellant’s home community and no evidence of a
plan for him living in any other community, and he found that the appellant was
untreatable in any case and there was no hope of controlling the risk posed by him in
the community; and 5) there was ample evidence to support the trial judge’s conclusion
and it was reasonable.
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R. v. Stanley, 2014 SKPC 139 - Provincial Court, Baniak, August 21, 2014 (PC14136)

The accused was charged with driving while her ability to do so was impaired by
alcohol, contrary to s. 253(1)(a) of the Criminal Code, and with driving a motor vehicle
with a blood alcohol level exceeding .08, contrary to s. 253(1)(b) of the Criminal Code.
Two officers were patrolling when they noticed the accused’s vehicle driving slowly and
swerving. When the accused rolled down her window, an officer noted the smell of
alcohol emanating from the accused. The accused said she had one drink and then
three while the passenger in the vehicle said the accused had two drinks. The accused
seemed to have difficulty producing her driver’s licence. An ASD was not given at the
roadside. The accused was given her Charter rights and police warning. On cross-
examination, one of the officers indicated that the accused had only swerved once, on
a highway without painted lines. The second officer testified that the accused’s speech
seemed slurred and that she was unsteady walking to the police vehicle. He also
testified that the interior lights were on in the vehicle, that the accused retrieved the
registration from the glove box, and that the accused said she had two drinks. The
accused argued that there were not reasonable grounds for the breath demand.
HELD: The court preferred the evidence of the first officer where it differed from the
second officer because he had more interaction with the accused and was the main
investigator. The first officer indicated that he formed the opinion that he had
reasonable grounds to demand a breath sample because the accused smelled of
alcohol and admitted to having one or three drinks. The officer did not articulate
sufficient evidence so as to meet the objective component of his belief. The court also
held that it was unlikely that the officer even had a subjective belief; at best he would
have had suspicion of impairment. The officer could have used further screening tools.
The accused’s s. 8 Charter rights were breached. The court analyzed the Grant factors
as follows: 1) the conduct leading to the breach was serious. The officer seemed to
proceed in a manner that disregarded the Charter when he did not have to; 2) the
impact of the breach, especially if convicted, would be serious for the accused; and 3)
the admission of the breath test results would bring the administration of justice into
disrepute and it was thus excluded.
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Criminal Law – Motor Vehicle Offences – Driving while Blood Alcohol Exceeded Legal
Limit
Constitutional Law – Charter of Rights, Section 10(b)

R. v. Thall, 2014 SKQB 234 - Court of Queen's Bench, Danyliuk, July 30, 2014 (QB14222)

The appellant was convicted of driving while his blood alcohol limit exceeded the legal
limit, contrary to s. 253(1)(b) of the Criminal Code. He appealed the conviction and his
sentence. The appeal was based on the putative breach of the appellant’s right to
counsel under s. 10(b) of the Charter of Rights. At trial, the court heard testimony from
the arresting officer. The appellant was stopped by him and made an ASD demand on
him. The appellant failed the test and the officer decided that he had reasonable and
probable grounds to obtain a full breath sample from him and arrested the appellant.
The officer provided the appellant with standard Charter and police warnings, which he
read to him from a card and demanded a breath sample. The officer testified at trial
regarding that when he asked the appellant if he understood his rights to counsel, the
appellant replied affirmatively, and when asked if he wished to call a lawyer, said no.
He answered as well that he understood the police warning and the demand for the
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sample. When the appellant arrived at the detachment, the officer asked him again
whether he would like to call a lawyer but the officer did not read from the card. The
appellant said that he would like to call one and he was taken to the telephone room
where there were notices regarding the right to counsel and toll-free numbers for Legal
Aid. The room also contained a telephone book. The officer asked the appellant which
lawyer he wanted to call after he had opened the phone book to the section for
lawyers. The appellant advised that he had a lawyer once before but he was
expensive. The officer reiterated his questions, and the appellant said that he did not
want to make a call. The officer then read the Prosper warning to the appellant from a
card. The appellant said he understood and was certain that he did not wish to call a
lawyer. The breath tests were then administered. The appellant’s testimony was that
the officer had not told him that free legal consultation was available and that he had
told the officer that he could not afford a lawyer but the officer had not informed him
that Legal Aid assistance was free. The appellant stated that the he had not
understood the Prosper warning but that he had not informed the officer. The appellant
argued that the trial judge erred in determining that the police had complied with their
obligation to provide information to him as to his rights to counsel. He could not be
expected to diligently pursue his right to counsel during the subsequent implementation
component. The waiver then was invalid and the trial judge erred when he found that
no Charter breach occurred.
HELD: The appeal was dismissed. The court found that the trial judge had not erred
when he held that there had been no breach of the appellant’s s. 10(b) rights. The
judge found correctly that the officer had fulfilled his obligation regarding the
informational component of the right to counsel when he read the information from the
police card to the appellant. The appellant made no further inquiries or asserted his
right to counsel. In addition, the officer reiterated the question at the detachment. He
then fulfilled the implementational duty.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 10(b)

R. v. Rees, 2014 SKPC 142 - Provincial Court, Lang, August 26, 2014 (PC14144)

The accused was charged with operating a motor vehicle while her ability to do so was
impaired contrary to s. 255(1) and s. 253(1)(a) of the Criminal Code and with driving a
motor vehicle while her blood alcohol exceeded the legal limit contrary to s. 255(1) and
s. 253(1)(b) of the Code. The defence made a Charter application and a voir dire was
held on the challenge that the ASD demand was not made forthwith, thereby violating
the accused’s ss. 8 and 9 Charter rights and that she was not properly given her s.
10(b) right to counsel. The accused had rear-ended a vehicle that had stopped at a
traffic light. It was 10:45 pm in the winter and there was ice on the road. After the
collision, the accused got into the vehicle with which she had collided and gave the
driver her phone number. The driver testified that the accused was not unsteady; her
eyes were not glazed; her speech was not slurred; and she didn’t smell of alcohol. A
bystander phoned the police and reported the accident and said that one of the drivers
was intoxicated. When a police officer arrived at the accident 15 minutes later, he
learned that the accused had walked away from the scene to meet a friend. He
searched and found the accused whereupon he handcuffed her and put her in the back
of the cruiser. The officer testified that he advised her that he was detaining her to
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investigate potential impairment, based on the information provided to the dispatcher
and whether she had committed a hit and run. Before being placed in the cruiser, the
officer did not read the right to counsel to the accused. A video recording taken whilst
the officer drove the accused towards the accident scene showed that the officer
questioned her in a very aggressive manner regarding her alcohol consumption and
why she had left the scene. The accused told him that she had had two glasses of
wine with her dinner at 6:00 pm. By the time the cruiser arrived at the scene, the
officer testified that he could smell alcohol in the cruiser, approximately 45 minutes
after the collision. The officer had the accused perform a divided attention test, which
he felt that she muffed, and believed that his suspicion was confirmed that he had
reasonable and probable ground to make a breath demand for an ASD. The accused
failed the test and the officer arrested her and explained her right to counsel
approximately 15 to 20 minutes after he initially stopped her. The accused argued that
the officer formed his reasonable suspicion that the accused had alcohol in her body
when he picked her up, and if so, the delay of 13 to 15 minutes before he made the
demand was without justification.
HELD: The court found the accused not guilty on both counts. There was insufficient
evidence that the accused was impaired. The Certificate of Analysis was not admitted
and there was insufficient evidence to find that she was driving while over .08.
Regarding the Charter issues, the court held that the ASD demand had been made
forthwith: the officer formed his suspicion when the accused failed the divided attention
test and therefore only three minutes elapsed between it and the demand. Regarding
whether the accused had not received notice of her right to counsel, the court held that
the accused’s s. 10(b) Charter right was violated. She was detained as soon as she
was handcuffed and placed in the cruiser. Although the officer had no obligation to
inform her of s. 10(b) rights while he was investigating her for intoxication, the officer
here was also investigating the accused for a hit and run, which he could have
suspended until he clarified the issue of impairment. Applying the Grant test, the court
found that the infringement was serious: the delay was approximately 15 minutes long;
the officer was actively investigating during the period; the accused was suffering from
being handcuffed; and the officer was aggressive. The impact on the accused was
moderately serious because of the length of the delay and being handcuffed. The
accused’s offence was serious, but in balancing of the factors, the court found that
admission of the Certificate of Analysis would bring the administration of justice into
disrepute.
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Criminal Law – Strict Liability – Defence – Due Diligence
Regulatory Offence – Traffic Safety Act
Traffic Safety Act – Appeal – Motor Vehicle Offences – Driving Without Due Care and
Attention

R. v. Hunchak, 2014 SKQB 257 - Court of Queen's Bench, Wilkinson, August 18, 2014
(QB14249)

The appellant appealed her conviction of driving without due care and attention contrary
to s. 213(1) of The Traffic Safety Act. An officer observed the appellant’s vehicle make
a fast turn and veer into the wrong lane. The officer followed the appellant and
estimated her speed to be 60 km/h in a residential area. The appellant’s vehicle was
driving in and out of ruts from snow. The officer activated the emergency lights and
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siren, and the appellant stopped after approximately two blocks. The appellant
indicated that she meant to drive on the wrong side of the road for about a block to
avoid ruts. She said she was driving at or just over the speed limit and that she did not
hear the siren because a children’s movie was playing loudly. The appellant argued
that the officer was wrong with respect to: 1) some street references were incorrect; 2)
her manner of driving was intentional because of the ruts not carelessness; 3) the
speed of driving could not have been as stated given the distance travelled and she
never met ongoing traffic while in the wrong lane; 4) she stopped in a reasonable
amount of time given the movie playing and that she needed a safe place to pull over.
The appellant applied to tender new evidence. The new evidence was an Environment
Canada weather report showing that the day was not windy, and therefore, there would
not have been blowing snow as indicated by the officer.
HELD: The court determined that the new evidence was not admissible based on the
criteria from Palmer. The court gave the self-represented appellant considerable
latitude and treated her appeal as one of misapprehending the evidence. The court
dealt with the appellant’s assertions as follows: 1) there was no confusion with the
naming of the streets by the officer; 2) the trial judge specifically referred to the fact
that the appellant was trying to avoid the ruts and she admitted during trial that she
could have been going over the speed limit in icy conditions and at times in the wrong
lane. The court concluded that the more prudent way to deal with the conditions would
have been to slow down and stay in the correct lane; 3) it was open to the trial judge to
determine that the officer’s testimony was more credible than the appellant’s with
respect to oncoming traffic. There was no evidence of distances at trial and the
appellant’s argument regarding speed and distance did not take into account any
stopping. Further, the appellant did not offer any contradictory evidence at trial to the
officer’s estimate of speed. Also, given the icy and rutted road conditions, anything but
slow may have been too fast. The trial judge could conclude that a speed lower than
that posted was too fast given the conditions; and 4) the appellant indicated numerous
reasons for taking time to pull over in her appeal but she only offered the movie noise
during trial. The court also dismissed the argument that the appellant was not given the
opportunity to present argument at trial; the transcript revealed otherwise. The appellant
did not establish that the trial judge made palpable and overriding errors or that she
substantially misapprehended the evidence. The offence is a due diligence offence and
the trial judge dismissed the appellant’s due diligence defence of trying to avoid the
ruts so her vehicle was not damaged. The trial judge did not err in law.
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Family Law – Custody and Access – Shared Parenting

Ackerman v. Ackerman, 2014 SKCA 86 - Court of Appeal, Ottenbreit Caldwell Ryan-
Froslie, August 21, 2014 (CA14086)

The appellant mother appealed the custody decision of the Court of Queen’s Bench
pursuant to s. 21 of the Divorce Act. The parties married in 2008 and separated in
2011; they had two children. An interim order designated the appellant as primary
residence parent with the respondent having access to one child seven out of 14 days
and the other six out of 14 days. The interim order was in place for 18 months before
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the trial. The respondent was in a new relationship and had another son. The parties
agreed to joint custody but they differed on the parenting times; the respondent wanted
shared custody and the petitioner wanted primary residence with access to the
respondent. The trial judge ordered shared custody, finding that the petitioner had
exaggerated the conflict between the parties so that shared parenting would not be
considered. The petitioner could choose the children’s dentist and the respondent their
doctor. Also, each party could choose two activities for the children and any additional
ones would have to be agreed upon. The petitioner sought to adduce fresh evidence by
way of an affidavit with an undertaking of both the petitioner and the respondent
attached. The undertakings were with respect to a dispute between the parties post-
trial, and the petitioner wanted to have it admitted to show the continued acrimony
between the parties. The issues for determination were: 1) did the trial judge err in law
by varying the status quo; 2) did the trial judge err in law by ordering a shared
parenting arrangement; and 3) did the trial judge err by changing the children’s primary
residence from the petitioner’s home?
HELD: The appeal was dismissed. The application to adduce fresh evidence was not
allowed; the evidence would not have affected the trial judge’s decision if it had been
available at trial. In this case the fresh evidence would not have even been available at
the trial. The issues were determined as follows: 1) the petitioner argued that the status
quo should be maintained yet she argued that the respondent should have decreased
access time. The Court of Appeal concluded that the petitioner’s counsel misinterpreted
the ratio of their supporting case; there is no presumption favouring maintaining the
status quo. The status quo is but one factor to be considered when determining the
best interests of the children. The trial judge did not err with respect to the status quo;
2) an acrimonious relationship between the parties is one factor to consider in
determining the appropriate parenting arrangement. The parties did have conflict but
the trial judge found that the petitioner initiated the conflict in a number of cases. The
trial judge found that the only way a joint custody arrangement could be meaningful in
this case was to have a shared parenting arrangement. There was evidence to support
the trial judge’s conclusions; 3) a primary residence parent is not given pre-eminence
in custody disputes. The sole consideration is the best interests of the children. The
trial judge took the appropriate factors of each parent’s role and the bonds between the
children and parents into consideration. The trial judge was concerned that the
respondent would not have a meaningful relationship with the children if there was not
a shared parenting regime. The trial judge did not err in law.
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Family Law – Spousal Support – Interim
Statutes – Interpretation – Divorce Act, Section 18, Section 19

Larson v. Larson, 2014 SKQB 258 - Court of Queen's Bench, McIntyre, August 15, 2014
(QB14239)

The petitioner sought interim child support for the three children of the marriage, aged
20, 16 and 13 respectively, and interim spousal support. The parties had married in
1992 and separated in 2010. The petitioner, a teacher, had worked part-time for a
number of years. The respondent had been both a school principal and a grain farmer,
but eventually left both occupations to run various corporate businesses, of which he
was the sole shareholder. It was a matter of dispute between the parties regarding the
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calculation of the respondent’s income. Because he had recently sold oil and gas
interests held by one company and invested in a new one, which required considerable
capital investment, he maintained that his Guideline income was $80,500. The
petitioner argued that based on the report of a chartered business valuator, the
respondent’s business income was between $714,500 and $799,300. The oldest child
was attending university in Regina and lived with the petitioner in the summer. Her
tuition and textbook costs were paid by a scholarship and she had no rental costs
because her accommodation in Regina was owned by the respondent. The youngest
children lived with the petitioner.
HELD: The court found the petitioner’s average income was $49,150. Because the
court was making an interim order and did not have the most reliable evidence before
it regarding the business and tax implications of the recent transactions made by the
respondent, the court imputed income pursuant to s. 19(1)(e) to him in the amount of
$355,000. Child support was determined to be $4,476 per month for the three children
in shared parenting based on the table. As of September 1, when the oldest daughter
became an adult child, the amount would be reduced to $3,808 for the two youngest
children. The court determined that s. 3(2)(b) of the Guidelines was appropriate for the
purpose of calculating support for the for the adult child and set it at $600 per month.
The respondent was ordered to pay 87.7 percent of the s. 7 expenses for the two
youngest children to a maximum of $10,000. The petitioner’s interim spousal support
was set at $6,000 per month. This was based on the principle that her interim standard
of living should bear some resemblance to that of the respondent’s and to reflect what
the parties’ standard of living had been before separation.
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Anderson v. Anderson, 2014 SKQB 244 - Court of Queen's Bench, Gunn, August 6, 2014
(QB14227)

The parties were married in 2005 and had four children together, ranging in age
between the ages of 20 and three at the time of trial. The husband filed a petition with
the court in 2011 in which he sought an order pursuant to The Children’s Law Act,
1997 for joint custody of the children and an order for their primary residence to be with
him in Gainsborough, Saskatchewan. At the trial, the petitioner requested an
adjournment because he could not afford counsel and was ineligible for Legal Aid. The
court found that it was in the best interests of the children for there to be a judicial
determination and the petitioner was given a memorandum prepared by the Court of
Queen’s Bench to assist him in the conduct of his trial and with copies of the pleadings
and the pertinent legislation. The respondent filed an answer and counter-petition at
that time opposing the petitioner’s claim for joint custody and claimed sole custody with
reasonable access to the petitioner. She also sought an order pursuant to the Family
Maintenance Act in accordance with the Federal Child Support Guidelines. The
respondent left the family home in August 2011 without notice to the petitioner, alleging
that the petitioner was abusive to her and to the children and took the three younger
children with her to Nova Scotia, where her family lived. The respondent returned to
Saskatchewan in October 2011 to comply with a court order and had resided in Regina
since. She lived with the three children in a safe shelter for two years but recently
moved to private accommodation. She had obtained a peace bond preventing the
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petitioner from contacting her. After the separation occurred, the petitioner had regular
parenting time with children until March 2012. He then began cancelling access visits
without justifiable reasons and had had no contact since September 2012. The
respondent wanted to move with the children to Nova Scotia because she will have
support from her family there and had arranged accommodation. She thought that the
petitioner could move as well but he indicated that he would not be able to support
himself there. A Custody and Access Report had been prepared and evidence was
given by individuals who had observed the respondent while she lived in the safe
shelter and while she had taken parenting classes. The respondent was endorsed as
an excellent parent but there was no information available regarding the petitioner’s
ability to parent.
HELD: The court granted the respondent’s application to permit her to move to Nova
Scotia. The court found that the respondent had been the primary support and
psychological parent to the children and it would be in their best interests to be with
her. This would make the petitioner’s parenting time very difficult, but he had allowed
20 months to elapse without seeing his children when they lived only eight hours from
him. The court ordered specific terms for the petitioner’s supervised access after had
completed a parenting course. The court found that as he was currently unemployed
that his income was $11,100 per year and that he should pay maintenance in the sum
of $64/month.
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Family Law –Custody and Access – Parallel Parenting
Family Law –Custody and Access – Shared Parenting
Family Law – Child Support – Shared Parenting

McMartin v. Fraser, 2014 SKQB 243 - Court of Queen's Bench, Dufour, August 6, 2014
(QB14244)

The parties lived together from 2007 to 2011 and had one daughter together. The
appellant, mother, was the child’s primary caregiver and psychological parent for most
of her life. The parties lived one block apart, yet their only communication was through
text messaging. The mother sought sole custody with the father having access every
second weekend; she claimed that he was violent and would eventually hurt the child.
The father sought to be primary residence parent or, in the alternative, a shared
parenting arrangement. The mother testified that the father assaulted her, her oldest
daughter, and people outside of the family unit. The father did admit to an assault
conviction of an unknown victim ten years ago. He received a conditional discharge.
HELD: The court found the father to be more credible than the mother. There was no
evidence of the father ever being abusive to the child. Further, the court did not accept
that the father assaulted the mother or the mother’s oldest daughter. The court found
that the father’s assault conviction did not reflect well on him, but did note that it must
not have been too serious because he received a conditional discharge for it. The
court also found the father to be very devoted to his daughter, spending all of his
access time directly with her. The court also found the mother to be an excellent parent
with her only shortcoming being her propensity to undermine the child’s relationship
with her father. The mother’s attempts at undermining the relationship included: 1)
depriving the father of his access; 2) not advising the father of the child’s
extracurricular activities; 3) not hiding her dislike of the father in front of the child; and
4) supporting her oldest daughter’s dislike of the father. The court concluded that the
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father’s relationship with his child was in jeopardy if he was not allowed to play a larger
role in her life. The court determined that it was unrealistic to expect that the parents
would communicate at any level. The only way to accomplish what was in the child’s
best interests was found to be shared, or parallel, parenting. It was ordered that
custody be shared on a 50-50 basis with all communication being through writing (i.e.,
email or hard copy). The father was responsible for the child’s counselling and extra-
curricular activities. The mother was responsible for the child’s medical, dental, other
health needs and daycare and schooling. Both parties were given telephone access.
The father’s income was $96,140 and the mother’s $39,290. The court set-off the child
support obligations and the father was ordered to pay $501 child support per month.
© The Law Society of Saskatchewan Libraries Back to top

Family Law – Custody and Access – Variation

Bachorcik v. Bachorcik, 2014 SKQB 235 - Court of Queen's Bench, Megaw, August 6,
2014 (QB14223)

The parties were married in 2009 and separated in 2010. They have joint custody of
their only child, a four-year-old boy, with the petitioner mother having primary
residence. The parenting arrangement was pursuant to a consent judgment that
provided that the parties enjoyed equal and shared parenting time alternating weekly
with exchanges of the child to occur at the daycare provided. The judgment provided
that neither parent could move from Regina without the consent of the other parent or
order of the court. At the time of the judgment, the petitioner mother was living in the
northwest end of the City of Regina and the father was living in the south end with his
partner. In 2012, the petitioner and the child moved into her partner’s home located in
Grand Coulee. The respondent father applied to have the petitioner comply with the
judgment, requiring the child to live in Regina and in the alternative, for the child’s
primary residence to be with the respondent. The petitioner applied for an order
approving of her move. The petitioner argued that her move added only four minutes to
the drive between their homes and as the child continued to attend the same daycare
and attend his swimming lessons, the arrangement has not been changed. The
respondent took the position that there would be more highway travel and that the
child’s ability to interact with family and attend church would be affected. He also
argued that where the child would attend school would now be an issue but the
petitioner indicated that she was prepared to agree to the child attending school in
Regina at the location closest to the father’s home.
HELD: The court dismissed the respondent’s application and dismissed the petitioner’s
precautionary application. It held that court orders are to be interpreted according to
their spirit and intent. In this case, “Regina” in the judgment was held not to prohibit a
relocation to a home outside the city’s limits. On the facts, the move resulted in no
difference to the activities of the child. If the court was incorrect in making this finding,
the court held that there had been no material change in circumstances as a result of
the child’s relocation for the same reason and, therefore, no change or variation of the
existing order was warranted.
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Real Property – Certificate of Pending Litigation
Statutes – Interpretation – Queen’s Bench Act, Section 47
Statutes – Interpretation – Family Property Act, Section 26

deBalinhard v. deBalinhard, 2014 SKQB 239 - Court of Queen's Bench, Elson, August 1,
2014 (QB14226)

The parties were married for 40 years and separated in 2011. They each retained
counsel and attempted to reach an agreement regarding the division of their extensive
family property, which included farmland held in joint tenancy. As this was
unsuccessful, the petitioner husband’s lawyers prepared a petition in May 2012 for
division. The petitioner’s health was failing at the time and, as he had given enduring
powers of attorney to his brother and nephew, they signed the petition. The petitioner
died in June 2012. His lawyer immediately caused a Certificate of Pending Litigation to
be issued and filed by the local registrar against all of the real property in which the
petitioner had an interest. Letters probate were then issued to this brother and nephew
as executors of the will signed by the petitioner after the separation. The will excluded
the respondent and she unsuccessfully challenged the capacity of the petitioner (see:
2014 SKQB 162). The respondent wife caused the titles to land held in joint tenancy to
be issued in her name alone in July 2012. As she wanted to sell the land, she sought
an order vacating the certificate, challenging the bona fides of the petition and the
certificate as well as the basis in law for the certificate. She also claimed that she
reconciled with the petitioner prior to his death, thereby preserving her right of
survivorship. (This assertion was disputed by the petitioner but the matter was reserved
for the trial.) The respondent argued that since the petitioner had not signed the
petition as required by form 589 of the former Queen’s Bench Rules, it did not reflect
his true wishes and, further, that it was a nullity and, therefore, the certificate was a
nullity as well. If the petition were found to be valid, the circumstances surrounding the
issuance of the certificate immediately after death were suspect and reflected an
absence of good faith on the grounds that no specific interest in land was spelled out
in the petition and that the true purpose of the petition was to recover money, not to
recover land.
HELD: The court dismissed the application to vacate the certificate but for one parcel
of land wherein the parties had reached an agreement regarding the potential sale. The
court found that there was no basis in the evidence or in law that the petition was a
nullity. Failure to comply with a court form was an irregularity that could be waived or
corrected. The petition would not be irregular in any case because the enduring powers
of attorney gave the co-attorneys the ability to commence proceedings on behalf of the
petitioner. There was nothing improper in the issuance or filing of the certificate as the
petitioner’s lawyer was aware of the lands held in joint tenancy and that the litigation
regarding family property was ongoing. Section 49 of the Family Property Act (FPA)
states that s. 46 and s. 47 of The Queen’s Bench Act apply to family property
proceedings. Under s. 26 of the FPA, a court is permitted to make orders for the
partition and severance of joint tenancies or the vesting of property. A court could
therefore make an order that would alter the respondent’s titles to the relevant land if it
concluded that it was necessary in order to give effect to a distribution found to be fair
and appropriate under Part IV of the FPA. The court found that this point justified the
continuation of the certificate with respect to the other parcel of land.
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Family Law – Spousal Support – Interim
Statutes – Interpretation – Divorce Act, Section 17, Section 18

Walker v. Walker, 2014 SKQB 270 - Court of Queen's Bench, Layh, August 26, 2014
(QB14256)

The petitioner filed for divorce from the respondent after their marriage of 20 years had
ended. The respondent applied for, among other things, interim spousal support. The
petitioner agreed that the respondent was entitled to support but the issue between the
parties was quantum based on their respective incomes. The petitioner argued that
under s. 19 of the Child Support Guidelines that income should be imputed to the
respondent, and she argued under s. 18 of the Guidelines that the petitioner’s
employment income should be augmented by pre-tax income from two corporations of
which he was a shareholder. The respondent lived in Oxbow, a small community, and
claimed that she had been unable to find work. She asserted that after losing her
position as a bookkeeper for one of the petitioner’s corporations, it took time to find
another position and she needed support until she became self-sufficient. The petitioner
pointed to the fact that she had a lot of experience in oil and gas with training in
income tax, bookkeeping and securities and since there was a labor shortage in the
area, she should be able to obtain a job. The respondent was only 39 years of age and
she was no longer fully occupied with the care of her children. As a result, income
should be imputed to her of $45,000 because she had not demonstrated good faith in
her efforts to obtain a position or, alternatively, an annual income based on the
minimum wage. The determination of the petitioner’s income was quite complicated.
The petitioner’s income with his employer was $100,000 and dividend income was
approximately $35,000. During the last year, his employment income was $98,000 and
his dividend income was $9,300. The petitioner explained that one of the corporations
was not doing any business and the other was not yielding dividends because funds
were going to be used to build a new building. The respondent alleged that the
petitioner had not issued any invoices in the case of the first corporation to hide income
and alleged that in the case of the second corporation, there was no intention to use
equity for a new building.
HELD: The court granted the application for interim spousal support to the respondent
in the amount of $3,299 per month. It imputed income to her commensurate with
minimum wage employment of $22,000 per year. The court found that s. 18 of the
Guidelines was applicable in this case because, on the evidence presented, the
petitioner’s income did not fairly reflect the income that was available to him. In the
case of the first corporation, in which the parties were each shareholders and directors,
the court made no finding, leaving the matter for trial. Under s. 17 of the Guidelines,
the court then determined the petitioner’s half-interest in the pre-tax income for the
second corporation for the last year and ordered that 80 percent of that amount be
added to the petitioner’s line 150 income. As the petitioner’s income was set at
$135,100 and the respondent’s at $22,000, the court ordered the former to pay interim
spousal support in the amount of $3,299 per month.
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(QB14257)

The petitioner wife applied for interim spousal and child support. The respondent
acknowledged his obligation to pay support at this stage but what was in issue
between the parties was the amount of the respondent’s income. The parties were
married in 2005 and separated in 2012. They had three children aged 11, 8 and 6. The
petitioner worked as a homemaker and the parties agreed that she would stay in this
capacity for the foreseeable future. The respondent was employed by Alliance Drilling
as an oilfield worker and, during his last year of employment, earned $192,600. In
addition, the respondent was the operator of a personal corporation that rented
equipment to Alliance in exchange for payment. The rental arrangement allowed the
parties to receive dividend income of $218,000 in 2011. The dividends paid in 2012 and
2013 were much lower and the court was informed that no further dividends would be
paid as the corporation no longer carried on business. The respondent indicated that
Alliance made a determination that it would no longer be renting equipment from the
respondent’s corporation. The petitioner argued that this happened because the
respondent had quit his job at Alliance whereas the respondent said that the business
arrangement had ended as a result of business decisions made by Alliance
unconnected to his decision to terminate his employment. The respondent changed his
employment because he said that his health was deteriorating because of the long
hours and hard work related to his job and because the new position was a promotion
and allowed him to spend more time with his children. He could only advise the court
that his new position would pay between $150,000 and $200,000. The petitioner argued
that the respondent should not have changed his personal services employment
because he lost both the higher earnings and the corporate income. If he hadn’t, his
income would have been $350,000. She sought to have the court impute income at a
higher level to the respondent to s. 19(1)(a) of the Guidelines.
HELD: The court held that it did not have enough information to make an interim
determination of the quantum of the respondent’s income. It found that his employment
income in his new position should be set at $200,000 as the respondent characterized
it as a promotion. The court ordered him to pay child support in the amount of $3,344
per month and interim spousal support in the amount of $3,511 per month.
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Wills and Estates – Gifts – Inter Vivos

Thorsteinson v. Olson, 2014 SKQB 237 - Court of Queen's Bench, Schwann, August 1,
2014 (QB14225)

The plaintiff brought an action in 2001 to set aside a deed of gift and transfer of land
made to the defendant in 2000. The plaintiff died in 2005 before the matter came to
trial. The plaintiff’s executor, her niece, continued the action on behalf of the estate.
The plaintiff had started working as a housekeeper for the defendant’s father in the mid
1960’s and became a surrogate mother to the defendant from that time on. Living
together as a family, the situation became more complicated in 1972 when the plaintiff
married a neighbour, an elderly farmer who needed help with his farm consisting of
nine quarter sections. The plaintiff, the defendant’s father and the defendant moved in
with the neighbour. When he died in 1976, the plaintiff inherited her husband’s land
and the parties remained on the deceased’s farm. The defendant had paid the plaintiff
in crop sharing or cash rent farming agreements but all payments ceased in 1984
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because it allowed the plaintiff to receive government supplement benefits without
declaring income. All farm income accrued to the defendant by verbal agreement and
he paid farm input costs and expenses and the plaintiff paid household bills and for
groceries. The defendant’s father suffered a stroke in 1988 and the defendant assumed
responsibility for farming 19 quarter sections and the financial arrangements continued
unchanged. The defendant’s father died in 1999 and the solicitor who probated the
estate and had handled the family’s other legal matters, advised the defendant that it
would have been less costly to probate the estate if the defendant and his father had
been joint tenants on the title. The defendant passed this information to the plaintiff who
telephoned the solicitor in early 2000 to express an interest in including the defendant
on the titles to her farmland for estate planning purposes. The solicitor testified that he
informed her of the tax implication and the effect of joint tenancy on death and on
probate fees. She questioned him regarding the details and he believed that the
plaintiff had the capacity to understand the information. The solicitor obtained the fair
market value of the land and prepared the deed and transfers. He attended at the
plaintiff’s farmstead for the execution of the documents. While there, he instructed the
defendant to leave while he spent an hour explaining the deed, by reading each
paragraph of it to the plaintiff because her eyesight was poor. He asked her if she had
questions and she said no. The solicitor testified that he was certain that the plaintiff
understood what she signed. He conceded that it had not occurred to him that the
plaintiff should have received independent legal advice or that she should have had the
opportunity to review the documents before he visited her and that he failed to explain
the implications of severance or partition or the legal implications if things did not work
out if she wished later to change her mind. The defendant corroborated the solicitor’s
recollection of the visit and maintained that it was the plaintiff’s idea to put title into their
joint names and that he had not pressured her to contact the solicitor nor did he give
the solicitor any instructions. In addition to the evidence regarding the deed and
transfer, the plaintiff had made various wills. In 1976, her will left the residue of her
estate to the defendant after giving a nephew a half-section of farm land. In 1984, she
made another will in which the gift to her nephew was $10,000 and left the residue to
the defendant. In 2001 she made a new will, which left her estate to be divided equally
among her nephew and niece and left nothing to the defendant. The defendant married
in September 2000 and his wife moved to the farm. The plaintiff’s health was
deteriorating by then and she decided to apply for residency in senior’s places in
nearby towns and moved to one shortly thereafter. Not much later, she decided that
she wanted to return to the farm but the defendant did not respond to her request as
his wife was reluctant to become responsible for her care. The plaintiff swore an
affidavit in 2001 that indicated that the defendant misled her as to the contents of the
documents that she had signed and that he had told her to sign them. She alleged that
her relationship with the defendant had changed as soon she had signed them and that
the defendant had placed her in a nursing home against her wishes. The plaintiff’s
action raised the issue of whether the transaction should be overturned and set aside
on numerous grounds, including undue influence, absence of independent legal advice,
breach of fiduciary relationship, failure of consideration or presumption of resulting trust.
Alternatively, the plaintiff argued that the estate was entitled to a one-half interest in
the land based on severance of the joint tenancy or that the defendant should be
required to either pay rent or provide an accounting for his use of the farmland.
HELD: The court dismissed the action. The court found that there was no evidence that
the defendant used undue influence. The testimony of the solicitor and the defendant
was supported by the contents of the plaintiff’s 1984 will. The gift was made voluntarily
and at the instance of the plaintiff. The lack of independent legal advice was not a
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sufficient ground itself to justify overturning a gift. The lawyer’s failure to discuss with
the plaintiff whether she could revoke the gift was due to the lawyer’s knowledge of the
lengthy devoted relationship between the parties. The court was not satisfied from the
evidence that the defendant was placed in a position of trust over the plaintiff’s affairs.
There was no requirement for consideration to constitute a valid inter vivos gift. The
concept of resulting trust was not applicable where the impugned transfer of land had
been registered in the land titles system. Pursuant to s. 156(b) of The Land Titles Act,
2000, the title could be severed only when she was alive. Finally, there was no factual
foundation in the plaintiff’s claim in conversion. The court found on the evidence that
the defendant had not forced the plaintiff off the land.
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