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R. v. Metzger , 2014 SKPC 185
Gordon, December 18, 2014 (PC14206)
Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol
Exceeding .08
Constitutional Law – Charter of Rights Section 8, Section 9, Section
10(a), Section 10(b)
The accused was charged with driving while his blood alcohol content
exceeded the legal limit. The defence alleged that the accused’s ss. 8, 9,
10(a) and 10(b) rights had been violated and as a consequence the
Certificate of Analysis should be excluded. A voir dire was held. A
witness for the Crown testified at trial that he had followed a semitrailer truck driven by the accused for a number of miles and had seen
it straddle the centre line. He pulled ahead of the truck so that he
could stop it and ask the driver if he was alright. After doing so, the
driver asserted that he was fine but was tired. The tractor then fell
over and the witness called the police and an ambulance. When a
police officer arrived, he saw the accused getting out of the cab. After
the ambulance personnel had checked the accused, the officer spoke to
him and could smell alcohol coming from the accused’s breath. The
accused stated that he had had a couple of beer some hours earlier.
Because the officer noted that the accused’s eyes were bloodshot and
that his speech was slurred, he then asked the accused to take an ASD
test, which he failed. At that point, within seven minutes of his contact
with the accused, the officer formally placed the accused under arrest
for impaired operation of a motor vehicle, read him his Charter rights
and read the Breathalyzer demand from his police card. The accused
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responded in the affirmative and when given the police warning he
indicated that he understood. Within a half hour of his initial
conversation with the officer, the accused had been taken to the local
detachment and advised of his right to counsel. The accused named
the lawyer with whom he wanted to consult and spoke to her. After
the conversation, he indicated that he was satisfied with the advice he
had received and provided breath samples that showed that he was
over .08. The defence argued that the officer had not promptly advised
the accused of the reason of his arrest as required by s. 10(a) of the
Charter. It also argued that the accused’s ss. 8 and 9 Charter rights
had been violated because the officer had not had subjective and
objective grounds to make the ASD demand or the breath demands.
The accused’s s. 10(b) Charter right had been violated because he had
not been allowed to contact counsel while in the back of the police
cruiser.
HELD: The court found the accused guilty. It held that there had not
been any violation of the accused’s Charter rights and admitted the
Certificate of Analysis. It held with respect to the issues that: on the
evidence, the accused had been advised promptly of the reason for his
arrest; the officer had both subjective and reasonable grounds to
support the ASD demand and demand for a breath sample; and there
was no evidence that the accused asked to call a lawyer at the scene
from his own cell phone or asked the officer for a cell phone. He was
transported within minutes to the detachment where he was allowed
to contact his counsel of choice.
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R. v. Mongovius , 2014 SKPC 192
Jackson, October 31, 2014 (PC14207)
Criminal Law – Evidence – Identity of Accused
The accused was charged with dangerous driving. The accused denied
that he was the driver of the vehicle. The incident arose after a
robbery at a convenience store. Two police officers were using a
tracking dog to find the thief when they saw a man walking toward
an SUV parked in the middle of a street with the motor running. As
they approached from the front of the vehicle, they shouted at the man
to stop but he ran and jumped into the vehicle. It backed up at high
speed into traffic onto a road and then sped off at 120 km/h where the
limit was 50. Both officers testified that they could identify the accused
as the driver. He was Caucasian with a tattoo on the side of his neck.
The officers noted the licence number of the vehicle and found the
accused to be the owner. The officers were familiar with the accused’s
appearance because they had had dealings with him before. The
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passenger that they had attempted to halt was Aboriginal and also
had a tattoo on his neck. The accused testified that he had asked a
friend to drive him in his vehicle that night because his licence had
been suspended. The friend picked him up on the street and because
he saw some people with a dog also on the street, he panicked and
jumped in the truck and told his friend to drive. He stated that it was
too dark to see that the men were police officers. The accused’s friend
testified and said that although he heard yelling, he was not aware
that there were police on the street. When he backed up onto the
adjacent street, he testified that there was no traffic and he drove 40 to
50 km/h.
HELD: The court found the accused guilty. The court accepted the
evidence of the police officers. It found that the accused was the
operator of the vehicle and that he had driven it in a marked
departure from the norm when he backed through a stop sign onto a
city street nearly causing a collision and then speeding at rates twice
the posted limit.

R. v. Desjardins
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Taylor v. St. Denis; Taylor v. Lamon, 2015 SKCA 1
Ryan-Froslie, January 6, 2015 (CA15001)
Civil Procedure – Appeal – Security for Costs
Civil Procedure – Appeal – Perfecting the Appeal
Civil Procedure – Appeal – Trial Transcript – Filing
The appellant plaintiff commenced a number of actions in Queen’s
Bench against various defendants claiming damages for defamation.
Judgments were rendered and the appellant appealed two of them
(see: 2013 SKBQ 144, 2014 SKQB 145). Court of Appeal rule 19 requires
appellants in civil matters to file a trial transcript. Pursuant to s. 14(2)
of The Court Officials Act, 2013, persons requiring the transcript are
initially responsible for paying for them. The cost to the appellant to
prepare a trial transcript was $20,500. The appellant’s position was
that his appeals had merit but he could not proceed with them
because he could not afford to pay for the transcripts. Originally the
appellant applied unsuccessfully for an order waiving the transcript
fee, followed by this application for an order that the Attorney
General pay for the transcript on the basis that an exception to s. 14(2)
of the Act be made for him. The appellant was self-represented and
his application contained numerous grounds, but essentially the issue
raised was whether an impecunious appellant with a meritorious
appeal was constitutionally entitled to state-funded transcripts in civil
litigation. The respondent defendants also applied under Court of
Appeal rule 46(1) for an order that the appellant perfect his appeal
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within a set time and pursuant to rule 53, for an order that the
appellant provide security for costs. They argued that the appellant
did not have sufficient resources to pay their costs if they were
successful.
HELD: The court dismissed the appellant’s application on each of the
grounds. It found that while there is a constitutional right of access to
the Court of Appeal where the appellant has a statutory right of
appeal, that right was not violated in this case. The right is not
unfettered and transcripts are necessary for the court to perform their
function. Successful appellants may recover the cost of preparation,
which is a reasonable approach. Civil litigation between private
individuals is personal – it serves no public purpose. The Court of
Appeal Rules permits appellants and respondents to agree to select
only portions of the transcripts and may apply to the court to
determine the issue, pursuant to rule 22(5). In this case, the appellant
had not established that he could not pay for the transcripts.
Regarding the respondent’s requests, the court found that as the
appellant had filed his notices of appeal more than 19 months before,
he had been trying since that time to avoid paying the costs of his
transcripts and the matter should not move forward. The court
adjourned the application to perfect appeals sine die and ordered a
pre-hearing conference under rule 41(3) to assist the parties in arriving
at an agreement as to the contents of the appeal book, determining
what portions of the trial transcript are necessary for the purposes of
the appeal and to set time limits to perfect the appeal. Regarding the
application for security of costs, the court could not find the special
circumstances to exist that would warrant an order. The fact that the
appellant resided in British Columbia, which might create problems
for the respondents in collecting costs was not sufficient. Given the
appellant’s financial circumstances and the estimated cost of the
transcripts, an order for security for cost would prevent the appellant
from proceeding with his appeals.
© The Law Society of Saskatchewan Libraries
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Hesje v. Law Society of Saskatchewan, 2015 SKCA 2
Ottenbreit Caldwell Herauf, January 8, 2015 (CA15002)
Professions and Occupations – Barristers and Solicitors – Discipline –
Conduct Unbecoming – Appeal
The appellant was found guilty of conduct unbecoming a lawyer by a
hearing committee of the Law Society. It found that he had failed to
serve his client in a conscientious, diligent manner by failing to keep
him reasonably informed of his litigation. The appellant received a
reprimand and was ordered to pay $12,600 toward the costs of the
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proceedings. The committee noted that the appellant had had an
unblemished disciplinary record for 30 years prior to its findings. The
background to the complaint that had occasioned the hearing involved
a client of the appellant’s who had been a volunteer in the campaign
of a federal Liberal candidate. He was asked by the campaign manager
to phone into a live television program and ask the Member of
Parliament, Maurice Vellacott, whether he had lost his position
because he had been charged with sexual assault. Vellacott brought an
action in defamation against the volunteer, claiming damages of
$50,000. The appellant’s law firm accepted the volunteer as a pro bono
client and prepared a statement of defence on his behalf in 2006. In
August 2011, Vellacott served a notice of motion against the
appellant’s client that sought a summary judgment. The appellant
asked a junior lawyer in the firm to handle the matter. The junior
lawyer attempted unsuccessfully to contact the client using a
telephone number given by the client in 2006. He decided against
sending a letter to the client’s residence, assuming that he had moved.
The client in fact continued to live at the address on file. The lawyer
could not find the client in the telephone directory, so arranged for an
adjournment of the hearing. After being informed of these steps, the
appellant decided that it was in the client’s best interest to oppose the
motion for summary judgment based on the original retainer. The
appellant testified that he did not consider sending a letter via courier
or using other methods of trying to contact the client. In February
2012, summary judgment was granted against the client and he was
ordered to pay $5,000 in damages plus costs. The junior lawyer
attempted unsuccessfully to contact the client but learned later that a
newspaper reporter had located him. The lawyer then found a
telephone number for the client in an online directory. The client filed
complaints with the Law Society against the appellant and junior
lawyer. The charge against the latter was dropped. The appellant
appealed the hearing committee’s decision on six grounds, including
that: 1) he was not provided with sufficient particulars of the
complaint against him; 2) an isolated decision made in good faith
could not constitute “conduct unbecoming”, and even if it was not an
isolated incident, the failure to keep the client reasonably informed
was not a willful and reckless failure to maintain even the most
minimal standards of competence and quality of service; 3) the
committee had erred by failing to articulate the standard of
professional conduct that the appellant was required to meet and then
holding him to standard of perfection; 4) the committee lacked the
requisite evidentiary basis to conclude that the steps taken by the
appellant to contact the client proved that he had failed to provide a
quality of service equal to that which lawyers generally expect of a
competent lawyer in similar circumstances; 5) the committee failed to
take into account several relevant circumstances in assessing his
conduct, such as his having existing instructions from the client, what
the risks were to the client if he had to further adjourn the application
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and other factors; and 6) the committee misdirected itself on the
evidence by considering irrelevant evidence and giving insufficient
weight to relevant evidence such as the appellant’s honest belief that
the client could not be contacted and the client’s own failure to
provide the appellant with up-to-date contact information.
HELD: The court dismissed the appeal on each of the grounds. It
found with respect to the grounds described above that: 1) the
evidence disclosed that the appellant knew the case against him well
in advance of the hearing and that it involved his failure to keep his
client reasonably informed during the specific period between
receiving the notice of motion and the issuance of the summary
judgment; 2) the court has held in previous cases that a negligent act
can meet the definition of “conduct unbecoming” and moral turpitude
was not a necessary element. The hearing committee’s decision to find
the appellant’s conduct unbecoming was reasonable. In light of the
importance of contacting a client when judgment has been rendered
against him, the attempts made to contact the appellant’s client fell
short of was reasonable and necessary in the circumstances; 3) the
hearing committee had not held the appellant to a standard of
perfection. It recognized that there is a flexible standard relating the
sophistication of the client and the importance of the matter to the
client. In this case, as the client was unsophisticated and the matter
was important, the burden on the appellant to contact the client was
high and a series of failed telephone calls was insufficient; 4) there
was no reason in this case to insist upon evidence of what a competent
lawyer would do in a similar situation as the hearing committee was
composed of practicing lawyers who were qualified to address the
issue of what constituted professional misconduct; 5) the appellant
had not identified any considerations that were relevant and needed
to be taken into account but were not considered by the committee;
and 6) the hearing committee concerned itself with the evidence
relevant to the issue that the appellant had not been in contact with
his client and made inadequate efforts to do so. The committee
considered the efforts made by the appellant but since good faith is
not a defence to a charge of conduct unbecoming, those efforts would
not be determinative of the question. The difficulties encountered by
the appellant in contacting his client were noted by the committee, but
the issue was whether the appellant’s efforts were adequate. The court
could not find a basis to intervene with the committee’s weighing of
the evidence.
© The Law Society of Saskatchewan Libraries

R. v. Klotz , 2015 SKCA 7
Richards Lane Jackson, January 22, 2015 (CA15007)
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Criminal Law – Break and Enter – Sentencing – Appeal
The appellant had been convicted of break and enter and sentenced to
23 months imprisonment less credit for 29 days on remand. The
Crown had argued for a sentence of 18 months while the defence took
the position that a shorter sentence of seven to nine months was
warranted because, although the appellant had been convicted many
times during his youth on the same charge, the last two convictions
had occurred in 1993 and 2000 respectively. In 1993, the appellant had
been sentenced to 24 months imprisonment and, in 2000, given an 18month conditional sentence. The defence also raised extenuating
circumstances affecting the appellant in the past—he had had
problems with alcoholism and addiction to pain killers resulting from
a workplace injury at the time of the earlier offences, and since his last
conviction, he had quit drinking and had volunteered at a number of
charities. The sentencing judge stated that the appellant had not
stopped stealing because he had not received meaningful punishment
in the past and gave a sentence higher than that requested by the
Crown. The appellant appealed on the basis that the trial judge erred
by imposing a sentence higher than that sought by the Crown and, in
doing so, he failed to take into account the 14-year gap between this
offence and his last conviction on a break-and-enter charge.
HELD: The court allowed the appeal and set aside the appellant’s
sentence and held that 18 months was a fit sentence less credit for
remand. The sentencing judge had focused on specific deterrence. He
had misapplied the principle and erred by holding that the appellant’s
sentences in 1993 and 2000 had not been meaningful and that the
appellant had continued to steal when there had been 14 years since
his last conviction.
© The Law Society of Saskatchewan Libraries
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Wieler v. Saskatoon Convalescent Home, 2015 SKCA 8
Caldwell, January 29, 2015 (CA15008)
Statutes – Interpretation – Saskatchewan Employment Act, Section 49
The applicant applied for leave to appeal a decision of the
Saskatchewan Labour Relations Board (SLRB) as required by s. 4-9 of
The Saskatchewan Employment Act (SEA). The applicant had been
terminated by her employer, the respondent. The respondent paid
severance to the applicant in exchange for the execution of a release of
all claims relating to the termination. After receiving legal advice, the
applicant signed a release. A month later, the applicant filed a
complaint alleging the respondent’s termination of her employment
constituted discrimination under the former Occupational Health and
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Safety Act. Following unsuccessful hearings held before an officer and
then an adjudicator, the applicant appealed to the SLRB. It dismissed
the applicant’s appeal from the adjudicator’s decision, finding the
adjudicator had correctly determined that the release precluded the
applicant from seeking additional relief under occupational health and
safety legislation. The proposed appeal alleged the SLRB erred in law
by finding the adjudicator had correctly determined the release barred
the applicant from seeking additional relief. In her draft notice of
appeal, the applicant also alleges the SLRB erred in law in concluding
the officer had correctly declined to proceed with the applicant’s
complaint in the face of the release.
HELD: The court granted leave to appeal. The proposed appeal had
sufficient merit because it was not prima facie frivolous or vexatious
nor destined to fail: it raises a question of law as to whether
occupational health and safety rights form a class of rights that an
individual cannot release or waive by contract. The court found that
the proposed appeal possessed sufficient importance because the
issues raised by the applicant had not been previously considered
because the SEA was new legislation and the fact that the SLRB now
has purview over the occupational health and safety regime and that
an appeal lies therefrom directly to the Court of Appeal is new to the
practice.
© The Law Society of Saskatchewan Libraries
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R. v. O'Connor, 2015 SKCA 9
Lane Ottenbreit Ryan-Froslie, January 27, 2015 (CA15009)
Criminal Law – Motor Vehicle Offences – Refusal to Provide Breath
Sample
Criminal Law – Summary Conviction Appeal – Appeal
Constitutional Law – Charter of Rights, Section 10(b)
The Crown applied for leave to appeal the decision of a Queen’s
Bench judge regarding a summary conviction appeal. The Crown
argued that the summary conviction appeal court judge erred when he
substituted his own finding of fact in place of that of the trial judge.
The accused had been convicted after trial in Provincial Court of
refusing to comply with a demand for breath analysis contrary to s.
254(5) of the Criminal Code. The respondent had argued that his s.
10(b) Charter right had been violated by the police because he wanted
to call his parents to obtain the name of the family lawyer. The police
officer made several calls to the numbers where the parents might
have been reached but was not able to reach them. The trial judge
made a finding of fact that a message could not have been left by the
police officer on the phone belonging to the respondent’s father. The
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summary conviction appeal court judge determined that this finding
of fact was unreasonable and that the police officer should have, and
therefore implicitly could have, left a message on behalf of the
respondent when he made the calls.
HELD: The court granted leave to appeal and allowed the appeal. It
restored the conviction and sentence at trial. The summary conviction
appeal court judge erred when he substituted his own inference that a
message could have been left by the officer.
© The Law Society of Saskatchewan Libraries
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Saskatoon (City) v. North Ridge Development Corp., 2015 SKCA
13
Jackson, February 13, 2015 (CA15013)
Municipal Law – Appeal – Property Taxes – Assessments
Municipal Law – Assessment Appeal
The prospective appellant applied for leave to appeal two decisions of
the Assessment Appeals Committee pursuant to s. 33.1 of The
Municipal Board Act. The decisions concerned the same land owned
by the prospective respondent for the tax years 2011 and 2012. For
each tax year, the respondent unsuccessfully appealed the City
Assessor’s assessment of the land to the Board of Revision but then
successfully appealed the board’s decisions to the committee. The
issues for the Court of Appeal were: 1) what is the proper framework
to determine whether leave should be granted pursuant to s. 33.1 of
the Act; and 2) was the proposed appeal of sufficient merit or
sufficient importance to warrant leave being granted. In 2011 and 2012
the respondent’s land, undeveloped land on the outskirts of Saskatoon,
was assessed as multi-family residential land at a rate of $148,000 per
acre. The assessor grouped the land with other land because of its
multi-family residential zoning even though the respondent’s land
could not yet be developed because it was Phase II land not Phase I
land. On appeal, the board concluded that the assessor did not err. On
appeal to the committee with respect to the 2012 assessment they
observed that land use control had a significant impact on value and
zoning and phasing were both methods to control land use. The
committee determined that the assessor erred and that the
respondent’s land should have been grouped with land with similar
phasing designation. The respondent’s land was placed in the
peripheral land designation and its value decreased from $148,100 per
acre to $3,300 per acre. The committee allowed an amendment to the
appeal for 2011 and the appeal was determined in similar fashion to
the 2012 tax year.
HELD: Leave to appeal was refused with respect to both tax years.
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The test for determining whether leave should be granted remains
that established in Rothmans. Leave to appeal was not granted for the
following reasons: the committee either did not make the error
suggested by the appellant or the suggested error had no material
bearing on the committee’s decision in any event; and the appeal was
not significant to the municipal tax assessment process. The Court of
Appeal also found that the committee did not err in law as argued by
the appellant. The legislation is clear that if a zoning bylaw is
inconsistent with its official community plan, the zoning bylaw will be
of no force and effect with respect to the inconsistency. The question
of whether the zoning of the land as it was had value had no bearing
and was therefore not a reason to grant leave. Also, the committee did
not consider sales outside of the allowable period and therefore leave
could not be granted on that basis. Whether or not value could be
attributed to phasing could be the basis of an appeal but the Court of
Appeal did not grant leave in this instance because of the unique facts.
The land in question was given a Phase II designation to prevent
development even though the zoning allowed development. In the
usual case, the phasing and zoning will coincide. Further, the court
did not find that the appellant’s case met any of the sufficient
importance factors from Rothman. The land was almost ready to be
developed when the appellant changed its phasing and the tax
assessment question only concerned two tax years because the land
was now part of Phase I development. The appellant did not indicate
what other evidence could have been offered by them that was not.
The committee did allow an officer of the appellant to testify in a farranging manner. Also, the Court of Appeal emphasized that it does
not sit in broad appeal from the decisions of the committee and was
not willing to grant leave on the amendment issue. Further, it is more
difficult to obtain leave on process-oriented issues than it used to be.
© The Law Society of Saskatchewan Libraries

Back to top

R. v. Lewis , 2015 SKPC 1
Gordon, January 8, 2015 (PC15011)
Constitutional Law – Charter of Rights, Section 11
The accused applied to the court to have charges on two informations
dismissed because his s. 11 Charter right to be tried within a
reasonable time had been infringed. The informations concerned
breaches of recognizances. In the approximately two years since they
were laid, the matter had come to court numerous times and been
adjourned. The applicant stated that he had not been informed of the
reason for the adjournments and that he had not consented to them or
waived the delay. He had not entered a plea because he had not
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received disclosure from the RCMP. The accused had also been
charged with an offence under s. 145(3) of the Criminal Code and the
trial of that matter was outstanding and the outcome of which would
affect the Crown’s position on the present charges. The accused had
been charged with a more serious indictable offence and the trial of
that matter was outstanding. The accused admitted that he had been
represented by counsel throughout the period in question and that he
had not brought an application for disclosure.
HELD: The court dismissed the application as it found that there had
been no breach of s. 11 of the Charter. The delay had been caused by
the applicant.
© The Law Society of Saskatchewan Libraries
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R. v. Peyachew , 2015 SKPC 2
Baniak, January 20, 2015 (PC15005)
Criminal Law – Motor Vehicle Offences – Impaired Driving –
Driving/Care or Control with Excessive Alcohol
Criminal Law – Motor Vehicle Offences – Impaired Driving –
Presumption of Care and Control – Rebuttal
The accused was charged with having the care or control of a motor
vehicle while his ability to operate it was impaired by alcohol,
contrary to ss. 255(1) and 253(1)(a) of the Criminal Code, and with
having care or control of a vehicle when his blood alcohol content
exceeded .08, contrary to ss. 253(1)(b) and 255(1) of the Code. An
RCMP officer had been driving north on a highway at night when he
saw an approaching vehicle cross the centreline. He did not see the
driver. He turned around and within a minute or so had stopped the
vehicle. As he approached it, he could see movement within the
vehicle. The accused was in the driver’s seat and appeared confused
and incoherent. He was asked for his licence four times before he
stated that he didn’t have it. The officer could smell alcohol coming
from the vehicle. The accused advised the officer that he was not the
driver and one of the other people in the vehicle admitted to the
officer that she was the driver and that she and the other occupants
had moved the accused to the driver’s seat from the back seat where
he was sleeping. At trial, the accused said that after drinking heavily
earlier, he had given the keys of the vehicle to a friend who had not
been drinking. He got into the back seat to sleep when the group in
the vehicle started their journey home. Neither the accused nor the
driver had a driver’s licence. The driver testified that that was the
reason she had panicked when the vehicle was stopped. She testified
that she had turned the engine off although the officer testified that it
was running.
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HELD: The court found the accused not guilty of both charges. The
court accepted the evidence of the accused that he had not occupied
the driver’s seat for the purpose of setting the vehicle in motion and
had rebutted the presumption in s. 258(1)(a). The court found that the
accused had not had actual care or control of the vehicle and as such
could not have put the vehicle in motion and create a risk of danger.
There was no conclusive evidence that the vehicle’s engine was
running. There was no evidence that the accused had performed any
act that could put the vehicle in motion.
© The Law Society of Saskatchewan Libraries
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Top Sign Taxi Ltd. v. Verbeek, 2015 SKPC 6
Demong, January 8, 2015 (PC15003)
Civil Procedure – Evidence – Credibility
Torts – Negligence
The plaintiff and defendant were in a motor vehicle accident in a large
Regina intersection late one night. Both parties argue that the other
proceeded through the intersection on a red light. The plaintiff was
over halfway through the intersection and the defendant was only a
car length or so into the intersection. The plaintiff indicated that the
defendant was travelling at a speed of 70 to 80 km/h yet the vehicles
both stopped less than a car’s length away from the point of collision.
The defendant indicated that he was travelling at approximately 55
km/h. The plaintiff’s passenger-side front corner panel and bumper
struck the defendant’s driver’s-side door. The plaintiff indicated that
he smelled alcohol on the defendant after the accident. When the
plaintiff called the police and mentioned alcohol, the defendant got in
his vehicle and drove away without sharing contact information. The
defendant was finally located by police the day before the civil action
and he was given a ticket for leaving the scene of an accident. The
defendant said he left because the plaintiff had photographed his
licence plate and he felt that the plaintiff had all of the information he
required. The defendant took five days to report the accident to SGI
and he did not attend at the police station even though he knew they
were looking for him. The plaintiff sought his deductible, $700, in
damages for negligence.
HELD: The court held that the plaintiff’s belief in the defendant’s
speed was an honest but mistaken belief. It was found to be unlikely
that the defendant’s vehicle would stop a car’s length away if it was
going that fast. The evidence of the plaintiff was preferred over that of
the defendant; it was clear, convincing and consistent with what a
careful and prudent vehicle operator would and should do. The
plaintiff was found to be more credible. The court believed that the
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defendant’s actions were predicated on his appreciation that he was
drinking alcohol prior to the accident and he wanted to ensure the
police could not confirm it. The court found that the defendant more
than likely entered the intersection on a red light and his negligence
caused the accident. The defendant was found to be 100 precent at
fault for the accident. The deductibles paid by either party were to be
amended to reflect the decision, and if that was not done in 90 days,
the plaintiff could bring the action back for an assessment of damages.
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R. v. Quewezance, 2015 SKPC 7
Beaton, January 13, 2015 (PC15004)
Criminal Law – Application to Expunge Guilty Plea
Criminal Law – Evidence – Credibility
Criminal Law – Expungement of Guilty Plea
The jointly accused, Ms. S. and Ms. Q., entered guilty pleas to
amended charges relating to making child pornography, sexual
assaults with weapons, assaults with weapons, and assaults causing
bodily harm against three female complainants under the age of 18.
The accused sought to expunge some of the guilty pleas. The court
adjourned for 30 minutes at the commencement of the preliminary
inquiry, and upon reconvening the guilty pleas were entered. Ms. Q.
testified that both accused and their lawyers met together during the
adjournment of the preliminary hearing and that her mother’s, the coaccused’s, lawyer did all the talking and told them that they should
plead guilty. She said she thought she was only pleading guilty to
making child pornography via video and photos and in using the
objects depicted in the video to commit sexual assaults. She said she
never went over any documents with her lawyer and only had 10
minutes to decide. She was inconsistent in her testimony regarding
whether she was in the courtroom when the guilty pleas were being
entered. Ms. S. testified that she had wanted to plead guilty prior to
the preliminary inquiry but she thought she would still be able to tell
her side of the story after the guilty pleas. She said she thought she
was only pleading guilty to the making of pornography charges and
to what was on camera and nothing else. At one point she said she
heard charges being discussed in court and at another point she
indicated that she did not because of a sinus infection. Ms. S.’s lawyer
testified that he and the other defence lawyer made sure their clients
understood what was involved in each count and that he explained s.
606(1) of the Criminal Code to his client in layman’s terms. He said he
would not enter guilty pleas for his client unless his client accepted
responsibility and made the pleas voluntarily. Ms. Q.’s lawyer testified
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that he spoke with his client alone during the adjournment and that
they only met with the co-accused and her lawyer at Ms. Q’s
suggestion. Ms. Q.’s lawyer indicated that the lawyers went through
the pleas proposed with the accused line by line and that he compared
an email with the Informations and referenced each charge. Both
lawyers indicated that they were prepared to proceed with the
preliminary hearing. The issue was whether the accused gave
instruction to enter guilty pleas as recorded and whether those pleas
were voluntary, unequivocal and informed.
HELD: The court assessed the credibility of all witnesses and
concluded that: 1) Ms. Q.’s lawyer discussed the email plea proposal
and each individual offence with his client and that he offered both
accused an opportunity to review the disclosure again; 2) the
testimony of Ms. S.’s lawyer regarding the joint meeting was
confirmed by Ms. Q.’s lawyer. The court found that Ms. S.’s lawyer
discussed individual charges with his client; 3) there were many
inconsistencies in Ms. Q.’s testimony and the court did not believe her
that the lawyers did not discuss the plea proposal and each charge
with her and her mother; and 4) the court did not find Ms. S. to be a
particularly credible witness and most of her evidence was not
accepted. The court found that she understood the implications of
entering a guilty plea. The court was satisfied that both accused were
aware of the nature of the charges they were facing and both
appreciated the consequences and legal effect of the guilty pleas. They
also understood the potential penalties they faced. There was no
coercion or duress used by the lawyers. The pleas were informed and
voluntary. The court also held that the pleas were unequivocal
because the court found the accused understood the disclosure and
factual allegations made against them. Therefore both accused
acknowledged the essential facts of the offences at the time the pleas
were entered. The guilty pleas were not expunged.
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Anderson v. Malhi , 2015 SKPC 10
Demong, January 19, 2015 (PC15007)
Torts – Motor Vehicle Accident – Liability
Torts – Negligence
Statutes – Interpretation – Small Claims Act, Section 31
The plaintiff sued the defendant for damage to his vehicle and the cost
to repair it, caused by the defendant’s alleged negligence. The plaintiff
had driven his truck to a service station during the early evening in
December. He parked next to a pump and realized that he had to back
up to get to the pump he intended to use. The defendant was a
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passenger in a vehicle parked parallel to the plaintiff’s truck. He left
the vehicle at the same time as the plaintiff had parked. When he
returned to the vehicle, he opened his door just as the plaintiff backed
up and the rear end of his truck hit the open door of the vehicle.
Minimal damage was caused to the plaintiff’s taillight ($76.00) but
brought the action, claiming that, as he had properly checked his
mirrors before backing up and ensured that he would not hit
anything, that the defendant was negligent in opening the door at the
time that the plaintiff’s truck was backing up.
HELD: The court dismissed the action. It found the plaintiff’s conduct
to be negligent and the sole cause of the accident. The court awarded
the defendant costs in accordance with s. 31 of the Small Claims Act in
the amount of $225 for travel costs of a round-trip travel from
Saskatoon to Regina that he incurred as a result of attending the trial.
The defendant was not awarded costs associated with lost income. As
the plaintiff had initially mistakenly sued the owner of the vehicle, the
owner, who had incurred expenses to attend at an earlier court date,
also claimed his out-of-pocket expenses. The court noted that there is
no set procedure under the SCA to determine his entitlement as he
was no longer a defendant in this action but that he if he wished to
pursue the matter, he could apply to the court to argue his
entitlement.
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R. v. Aisaican, 2015 SKPC 11
Hinds, January 23, 2015 (PC15019)
Criminal Law – Sentencing – Aboriginal Offender
Criminal Law – Sentencing – Impaired Driving – Blood Alcohol Level
Exceeding .08 – Curative Discharge
The accused pled guilty to driving a motor vehicle with a blood
alcohol level over .08 and with driving while disqualified, contrary to
ss. 253(1)(b) and 259(4) of the Criminal Code, respectively. The
accused sought a curative discharge pursuant to s. 255(5) of the
Criminal Code. The offences were two years prior to the sentencing, in
October 2012. The accused was the driver of a vehicle pulled over by
police. She blew .24 two times. At the time of sentencing, the accused
was 32 and had a criminal record with 10 convictions, including three
prior impaired driving. The accused’s addictions counsellor testified
as an expert and advised that she was in the mid to late stages of
alcoholism starting August 2012. The accused completed the Discovery
Group. She was admitted to the Family Treatment Centre in October
2013 with her children and was discharged six weeks later. The
accused attended some further treatment but not as much as the expert
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said she should. The accused completed a hairstylist’s course and was
employed full-time. She was First Nations and grew up on a reserve
and in Regina. The accused attended two residential schools and said
that she suffered abuse there. She began drinking at age 11. The
accused indicated that she attended AA three times a month and
attended programming Tuesdays from 6:30 to 9:00. The accused
admitted to drinking alcohol a few days before the sentencing because
she was scared of going to jail.
HELD: The court found that the accused was an alcoholic in need of
curative treatment and that it was in the public interest to grant a
discharge. Further, the court found that the major motivation to quit
drinking was to properly parent and support her young children. She
was genuinely motivated at least until she left the Family Treatment
Centre and the court found she was sufficiently motivated even after
that when she attended fewer programming sessions. There were also
sufficient facilities available for the accused, and she had a treatment
plan endorsed by the professionals helping her. She was found to
likely be successful in her treatment. The court also took into account
the Gladue factors. The accused was granted a curative discharge on
the impaired charge and was placed on probation for two years. The
accused was fined $500 on the driving while disqualified charge. She
was prohibited from operating a motor vehicle for three years.
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R. v. Desjardins , 2015 SKPC 12
Wright, January 22, 2015 (PC15008)
Criminal Law – Assault – Sexual Assault – Sentencing
The accused had pled guilty to a charge of indecently assaulting a 10year-old girl, contrary to s. 149 of the Criminal Code. The offence had
been committed once in 1978 when the child and the accused were
staying in the home of mutual relatives. The accused was then 45
years old. He was then and continues to be a priest. Because the child
was Roman Catholic and had received her first communion, she was
aware of the importance of the accused. She told her grandmother the
next day what had happened, but the incident was not reported. The
victim testified that she had felt betrayed and had never been able to
trust anyone again after the assault and that she had been depressed
most of her life and had been unable to work since 2008. The Crown
argued that an incarceral sentence of 18 months was warranted. The
defence argued to a conditional sentence of 12 months to be served in
the community was suitable. The defence raised as mitigating factors:
there was no force or threats involved in the assault; it was committed
when the accused had been addicted to alcohol but had been sober for
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30 years; the offence was an isolated one and the accused had not been
in trouble with the law otherwise and had been assessed at a low risk
to re-offend; he had accepted responsibility and pled guilty early; he
apologized to the victim, expressing sincere remorse; the accused had
had a long and honourable career in the priesthood and had been
subjected to public embarrassment; and because he was now aged 82,
he had some health issues.
HELD: The accused was given a six-month sentence to be served in a
provincial correctional centre. The court noted that at the time of the
offence, the Code had not prescribed a minimum sentence. Although
the accused met some of the criteria necessary to qualify for a
conditional sentence, the court held that the principles of deterrence
and denunciation would not be met by such a sentence. The court
would not accept a number of the factors as mitigating, such as the
accused’s alcoholism and subsequent sobriety, the passage of time, his
age and health condition and public embarrassment. The aggravating
factors noted by the court included the age of the victim, and that as
the accused was both a priest and a step-uncle, he was in a position of
trust toward the victim and abused that trust. Finally, there was a
profound effect upon the victim as a result of the assault. The victim
has sustained long-lasting damage, which continued throughout her
life.
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R. v. S. (Z.J.), 2015 SKPC 19
Cardinal, January 27, 2015 (PC15016)
Criminal
Criminal
Criminal
Criminal
Criminal
Criminal

Law
Law
Law
Law
Law
Law

–
–
–
–
–
–

Sentencing – Aboriginal Offender
Sentencing – Breach of Probation
Sentencing – Breach of Recognizance
Sentencing – Remand Time
Sentencing – Sexual Assault – Child Victim
Sexual Assault – Sentencing – Breach of Trust

The accused pled guilty to sexually assaulting an 11-year-old girl
contrary to s. 271 of the Criminal Code. He also breached his
probation order contrary to s. 733.1(1) of the Criminal Code because
he was living with the complainant’s family in contravention of the
order. The accused was watching the complainant and her siblings
when she asked if the accused wanted to have sex with her. She
changed her mind once but they eventually had intercourse. The
accused was 21 at the time of the offence. He had a limited criminal
record and one young child. The accused was First Nations and grew
up in foster homes. He indicated that he was sexually molested when
he was five. The accused’s general risk for reoffending was medium
and the risk to recidivate sexually was moderate/low. The Crown
file:///H|/webLS/CaseMail/CM%2017-10.htm[12/05/2015 3:00:43 PM]

Case Mail v. 17 no. 10

proceeded by indictment, and therefore the accused was subject to a
minimum sentence of one year incarceration and maximum of 10
years. The Crown argued that four years incarceration was
appropriate and the accused argued that three years was appropriate
for the major sexual assault.
HELD: The starting point for a major sexual assault involving a child
is three years incarceration. The court did not give the accused credit
for the fact that the complainant did not resist the advances and
initially encouraged them. The guilty plea was also not assigned much
weight because it was made right before the trial commenced. The
accused was sentenced to 40 months incarceration. Further, he was not
given enhanced credit for the time spent on remand for the sexual
assault charge because the court found nothing in the circumstances to
justify it. The accused was given remand credit at 1.5 times for the 43
days spent on remand from the guilty plea to sentencing. The accused
was subject to mandatory orders and was prohibited from
communicating with the complainant or her family. He was sentenced
to six months concurrent for the breach of probation regarding his
residence. The accused also had a number of additional breach of
probations and on breach of recognizance charge, which increased his
sentence to a total of 30 months and 10 days incarceration.
© The Law Society of Saskatchewan Libraries

Back to top

Hnidy v. Hnidy, 2015 SKQB 1
Wilson, January 2, 2015 (QB15003)
Family Law – Child Support – Adult Child – Athletic Pursuit
Family Law – Child Support – Arrears
Family Law – Child Support – Retroactive Support
The respondent mother applied for a declaration that the youngest
child of the marriage, who was 18 at the time of application, was still a
child of the marriage and she sought retroactive and ongoing monthly
child support from January 2012 pursuant to ss. 3 and 7 of the
Guidelines. The parties separated in 2010 and were able to resolve all
issues by interspousal contract. The contract required the father to pay
child support for both of the children at the time because both were
still children of the marriage. The oldest child graduated high school
in June 2012 and the father reduced child support payments by half to
$600 per month. The oldest child has been employed full-time since
graduating. The mother argued that the father unilaterally reduced the
child support before the child was self-sufficient and therefore she
requested retroactive support in the amount of $3,278 for him. The
youngest child graduated in June 2014 but the father stopped paying
maintenance after January 2014 when the child turned 18. The father

file:///H|/webLS/CaseMail/CM%2017-10.htm[12/05/2015 3:00:43 PM]

Case Mail v. 17 no. 10

acknowledged that he should have continued to make payments until
June 2014. The youngest child played hockey and the mother received
$400 per month from the team for room and board commencing
September 2013. At that time the father deducted $400 from his $600
payment per month. The child was released from that team in
September 2014 and he decided to play hockey in British Columbia in
October 2014. The father indicated that the team will pay his room and
board and will find him a part-time job. The father also said that he
would voluntarily contribute to any shortfall. The mother argued that
the youngest child continued to be a child of the marriage such that
she was entitled to ongoing monthly child support and retroactive
support for him. She argued that she was maintaining the family
home because it continued to be his principal residence.
HELD: The court determined that the material time to consider
whether the child was a child of the marriage is at the time of the
hearing, October 10, 2014, not the time of the application. The child
did not suffer from an illness or disability and therefore the mother
had to show “other cause” that would obligate the father to pay
support for him. The “other cause” argued by the mother was pursuit
of athletic endeavor. The court concluded that the youngest child was
not a child of the marriage at the material time within the meaning of
the Divorce Act. It was the child’s decision to play hockey and he was
being paid a wage per se. The court noted that even if he was playing
for free he would not be a child of the marriage. The mother’s
application for retroactive support was also dismissed. Retroactive
support cannot be pursued if, at the material time, the child is not a
child. The mother’s application for retroactive support for the oldest
child was similarly dismissed. The father was, however, ordered to
pay child support arrears of $1,000 per month for February 2014 to
June 2014.
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Whatcott v. Canadian Broadcasting Corporation, 2015 SKQB 7
Elson, January 8, 2015 (QB15006)
Civil Procedure – Simplified Procedure
Torts – Defamation – Damages
The plaintiff commenced an action against the defendant, CBC, for
defamation and damages. He brought this application for summary
judgment. The plaintiff is an activist who engages in picketing,
demonstrations and distributions of materials, primarily flyers. In 2001
and 2002, the plaintiff distributed flyers in Regina and Saskatoon that
advertised to the readers that they should keep homosexuality out of
Saskatchewan schools. After receiving complaints, the Saskatchewan
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Human Rights commission appointed a Human Rights Tribunal to
hear the complaints. The tribunal held that the plaintiff’s material
violated ss. 2(b) and (c) of the Charter. The plaintiff appealed to the
Court of Appeal and then to the Supreme Court of Canada in 2011. In
this instant case, the defendant aired a newsclip on the day that the
human rights case was heard by the Supreme Court. In the newsclip,
the defendant included an archived depiction of the plaintiff
delivering a flyer to a private residence followed by a camera shot of
the first page of a flyer that the plaintiff had distributed in Alberta in
2008. The Alberta flyer was designed by the plaintiff in response to
another and separate complaint to the Alberta Human Rights and
Citizenship Commission. In that case, the plaintiff was reacting to the
commission’s decision that a piece of music entitled “Kill the
Christians” was not a violation of the Alberta Human Rights Act. The
plaintiff mocked the decision with his flyer, and on the first page he
set out a poem entitled “kill the homosexual”. On the second page of
the flyer, the plaintiff wrote that he did not want homosexuals to be
killed. However, the CBC displayed a photograph of the first page
only of the Alberta flyer displaying the title and the poem. The
plaintiff contends that the CBC, by depicting the Alberta flyer in the
manner it did, without referencing the disclaimer on the second page,
conveyed the impression that the plaintiff advocated the killing of
homosexuals, which was the opposite of the meaning he actually
conveyed in the flyer when read as a whole. The plaintiff contended
that the CBC acted maliciously in creating a false impression and with
careless disregard as to the whether the context of the words in the
Alberta flyer made impression true or not. As a consequence, the
plaintiff pleaded that he had sustained injury to his reputation that
had negatively impacted his ability to raise funds for his cause. The
CBC admitted to the facts pled by the plaintiff but asserted that it
provided no comment relating to the Alberta flyer, providing it as
background only for the broadcast and to illustrate the provocative
nature of the plaintiff’s flyers. It denied that there was defamation and
pled the defence of justification and qualified privilege.
HELD: The court held that this was an appropriate case for summary
judgment. There was no genuine issue that would require a trial and
there were no meaningful facts in dispute. The court found that the
CBC had defamed the plaintiff. By focusing on the phrase “kill the
homosexual” as it appeared in the Alberta flyer, the defendant
conveyed the impression that the plaintiff’s activism was more
extreme that it actually was. The display was long enough to have
injured the plaintiff’s reputation in the estimation of reasonable
viewers. The court dismissed the CBC’s defences: it had not presented
any evidence to support the impression that the plaintiff encouraged
or condoned acts of violence against homosexuals and the
circumstances did not avail the CBC of the defence of qualified
privilege. It had not pled the defence of responsible communication on
matters of public interest, and in any case, it would not have met the
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test set out in Grant and Cusson. Regarding damages, the plaintiff had
not provided verifiable evidence of actual financial loss. There was
nothing to suggest that he held a position of high standing in the
community at large. The plaintiff stated that he had suffered personal
embarrassment but there was no evidence to support his statement.
However, the defamation was widely published. Regarding the
allegation of malice, the court found that the CBC knew that the
Alberta flyer had nothing to do with the issue before the Supreme
Court but chose to display it and thereby demonstrated actual malice.
The plaintiff’s conduct in distributing the flyers was trying to provoke
and attract attention with the parody of the song that probably
offended the readers so much that they would not have read his
exculpatory statement on the second page. The court awarded general
damages in the amount of $20,000 and to reflect the CBC’s actual
malice, awarded aggravated damages in the amount of $10,000. The
CBC’s conduct was not so oppressive to warrant an award of punitive
damages.
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R. v. Sword , 2015 SKQB 9
Scherman, January 9, 2015 (QB15007)
Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol
Exceeding .08 – Acquittal – Appeal
Criminal Law – Motor Vehicle Offences – ASD Demand – Reasonable
Suspicion
The Crown appealed the acquittal of the respondent on a charge of
driving while his blood alcohol exceeded .08 (see: 2013 SKPC 43). The
grounds of appeal were that the trial judge had erred in law when he
found that: 1) because the arresting police officer did not have a
reasonable suspicion the accused had alcohol in his body to justify the
original ASD demand, the demand was unlawful and the accused was
arbitrarily detained contrary to s. 9 of the Charter. After engaging in a
Grant analysis, the judge excluded the Certificate of Analysis. The
facts as found by the judge were that the accused had been seen by
police just before 2:00 am leaving the parking lot of a bar in Saskatoon.
The police followed the vehicle because it had left the parking lot
rapidly and made a quick turn at the first intersection. The accused
was pulled over. There was a passenger inside the vehicle and the
officer indicated that there was a smell of alcohol coming from the
vehicle. The officer asked the accused if he had been drinking because
he could not tell where the smell was coming from. The accused
answered that he had been, and as some point an ASD demand was
made. The judge found that because the evidence was uncertain as to
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when the accused made his statement of recent consumption, such as
before the ASD demand or after, the judge concluded that the officer
did not have any evidence at the time he made the demand that the
accused had any alcohol in his body; 2) there was a failure to analyze
the breath samples as soon as practicable as required by the Criminal
Code. From the time that the ASD test was administered to the time
that the breath samples were taken was one hour and 10 minutes. The
trial judge concluded that because the evidence or adequacy of it had
not explained what was done in the approximately 25 minutes
between the arrival of the accused at the station and the
administration of the tests, the tests were not take as soon as
practicable.
HELD: The court allowed the appeal, admitted the Certificate of
Analysis and convicted the respondent of the charge. The court found
with respect to the grounds of appeal that: 1) the trial judge erred in
law. Specific evidence that the accused had alcohol in his body is not
required nor must an officer believe that the accused had alcohol in
his body. What is required is reasonable grounds to suspect that the
accused had alcohol in his body. Following the Court of Appeal’s
decision in Yates, the court engaged in a de novo analysis of the
circumstances: the respondent was leaving a bar at 2:00 am, the vehicle
was driven aggressively and there was an odour of alcohol coming
from the vehicle. From these circumstances, a reasonable person in the
shoes of the officer would conclude that there was reasonable grounds
to suspect that the respondent had alcohol in his body. Consequently
there was no breach of Charter and no basis to exclude the subsequent
evidence; 2) the trial judge erred in law in his application of the
requirement that the tests be administered as soon as practicable and
that his decision that they weren’t was wrong in law. The mere
passage of time is not delay if the time was occupied by other
reasonable activities in the circumstances of the case.
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P. (C.L.) v. P. (J.E.), 2015 SKQB 13
Goebel, January 13, 2015 (QB15020)
Family Law – Custody and Access
Civil Procedure – Costs – Solicitor-Client Costs
The petitioner and the respondent negotiated a parenting agreement
that was incorporated into a final divorce judgment. Only two weeks
after the judgment was issued, the respondent failed to return their 12year-old daughter to the petitioner in accordance with the agreement.
The petitioner brought an ex parte application that sought the return
of her daughter. The court made the order and the respondent
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complied. The petitioner sought an order for solicitor and client costs
related to the application that she was forced to bring.
HELD: The court granted the application and ordered the respondent
to pay the petitioner the sum of $2,500.
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R. v. Lange , 2015 SKQB 15
Zuk, January 15, 2015 (QB15024)
Criminal
Criminal
Criminal
Appeal
Criminal
Criminal

Law – Appeal – Conviction
Law – Defences – Charter of Rights, Section 8
Law – Evidence – Admissibility – Certificate of Analysis –
Law – Evidence – Qualified Breath Technician
Law – Impaired Driving – Blood Alcohol Level Exceeding .08

The appellant appealed his conviction of driving over .08 contrary to
s. 253(1)(b) of the Criminal Code on the following grounds: 1) the trial
judge erred in law by determining that the breath samples were taken
by a qualified technician as defined by s. 254(1) of the Criminal Code;
and 2) the trial judge erred in law by admitting into evidence results
of the breath tests after having found a breach of s. 8 of the Charter.
An officer stopped the accused when his brake lights were coming on
intermittently on a grid road. The appellant was the lone occupant of
the vehicle, and the officer noted that he had bloodshot eyes and
fumbled to get his licence out of his wallet. The appellant was
arrested for impaired driving and was taken to the detachment.
Another officer then administered the breath tests. At trial, the accused
argued that the officer was not a qualified breath technician because
he indicated he was qualified by the National Breath Tech Cocoordinator in Winnipeg and not the Attorney General, the Solicitor
General or designates. The trial judge held that the appellant did not
raise evidence to rebut the qualification assumption. The trial judge
also concluded that the appellant’s s. 9 Charter rights had not been
breached but did conclude that his s. 8 Charter rights had been
breached. The trial judge determined that, although the officer had the
subjective belief that he had reasonable and probable grounds to
demand a breath sample, there was not an objective basis to conclude
the appellant’s ability to drive a motor vehicle was impaired. The trial
judge concluded that society’s interest in the charges being
adjudicated outweighed the relatively non-intrusive breach and the
Certificate of Analysis was admitted into evidence.
HELD: The appeal was allowed and the conviction was set aside. The
appeal court analyzed the grounds of appeal as follows: 1) the trial
judge was incorrect in saying that the appellant did not provide any
evidence to rebut the presumption of a qualified technician. There are
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three ways that there can be proof of the designation: the Attorney
General for the province could be called; the Crown could tender the
official Gazette in which notice of the designation was printed; or the
Crown could rely on the common law presumption that the officer
had acted in the requisite capacity by calling a technician to testify
respecting his credentials. The presumption is rebuttable. The appeal
court reviewed, re-examined and reweighed the evidence and
concluded that it did not support the trial judge’s conclusion. The
appellant rebutted the presumption when he cross-examined the
officer. The trial judge should have considered the evidence of the
officer that he was designated by the coordinator in Winnipeg and not
the Attorney General. The appeal was allowed; and 2) ground two
was not considered.
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R. v. Bird, 2015 SKQB 17
Schwann, January 16, 2015 (QB15014)
Criminal
Criminal
Criminal
Criminal

Law
Law
Law
Law

–
–
–
–

Evidence – Beyond a Reasonable Doubt
Evidence – Credibility
Evidence – Identification
Robbery

The accused was charged with stealing money and cigarettes from a
gas station and assaulting two victims with a knife, thereby
committing robbery contrary to ss. 343(b) and 344 of the Criminal
Code. The first victim worked at the gas station and was approached
by the accused, who held a knife to his throat demanding cash and
cigarettes. Approximately $250 in cash and 50 to 60 packages of
cigarettes were taken. The victim could not specifically identify the
accused as the robber. The manager of the store was the second victim.
The manager testified that he saw someone go behind the counter
with a knife and as he came out of his office he was struck by another
robber. The manager was also uncertain about identifying the accused
as the first robber. A corporal testified as an expert in forensic
identification. He concluded that one of the fingerprints located on a
package of cigarettes behind the store counter was that of the accused
but that it was not the highest degree of clarity. The corporal also
indicated that there was no way to date the fingerprint. The
surveillance video did not show the robber grabbing cigarettes from
the lower shelf where the package with the positive fingerprint was
located. The accused indicated that he had been at the gas station two
to three days prior to the incident and had slid cigarettes back to a
clerk because they were not the ones he had ordered. The accused also
indicated that the tattoos on the back of his hands were there at the
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time of the incident but they were not on the robber in the video. The
Crown called the store clerk who would have been working when the
accused indicated he had been at the store. She said she occasionally
gave away free slurpees as indicated by the accused. She also
indicated that it would be easy to mix up the cigarettes the accused
wanted with the ones he said were given to him because they both
came in red packages. The issue was identity.
HELD: The only piece of evidence tying the accused to the offence was
the fingerprint on the package of cigarettes. The principles of W. (D.)
were invoked. The accused was a forthright witness who made no
attempt to exaggerate or change his evidence even after hearing the
corporal. The accused’s description of the store clerk when he
purchased cigarettes was consistent with her appearance. The court
concluded that the accused was at the gas station two to three days
prior to the incident and that he pushed cigarettes across the counter
when he was presented with the wrong package. The video also
showed no tattoo on the right hand of the robber whereas the accused
had tattoos. The accused’s evidence was found to be believable and
enough to dispose of the trial on the basis of the first part of the W.
(D.) test but for the fingerprint. The court also concluded that the
accused’s explanation of how he pushed the incorrect cigarette
package across the counter was plausible. The accused was acquitted
based on the second prong of the W. (D.) test because the accused’s
explanation of how the fingerprint came to be on the cigarettes left the
court with a reasonable doubt about his credibility and that part of the
evidence.
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Dillon v. Dillon Hillstead Melanson CGA Prof. Corp., 2015 SKQB
18
Tholl, January 16, 2015 (QB15015)
Corporations – Breach of Fiduciary Duty
Corporate Law – Business Corporations Act – Oppression Remedy
Corporation Law – Shareholder/Director Remedies – Oppression
Civil Procedure – Costs – Solicitor Client Costs
Employment Law – Wrongful Dismissal – Just Cause
The applicant was terminated from his employment with the DHM
Corporation in 2010. He was also a shareholder and director of DHM
Corp., a business providing accounting services, but took no role in its
operation or management upon his termination. In July 2010, G.D., a
former partner of DHM Corp. and the applicant’s father, came out of
retirement and opened a new business. Two partnerships had joined
to form a corporation. The corporation was reorganized to become a
professional corporation, DHM Corp., when G.D. retired. There were
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four shareholders, referred to as partners, in the DHM Corp. when the
applicant was terminated. The issues and various actions were: 1) an
oppression claim by the applicant against DHM Corp. requesting
orders for payment of bonuses, setting share values, deciding on the
method for share redemption, and payment of two promissory notes;
2) the remedy if the oppression action was successful; 3) a wrongful
dismissal claim by the applicant. According to the three partners that
terminated the applicant, the termination was for cause due to the
applicant’s relationship with an employee and for improper writedowns on files; 4) actions by DHM Corp. against the applicant and
G.D. for the breach of the applicant’s fiduciary duty and conspiracy to
breach the duty to the corporation. G.D. argued that he contemplated
going back to work prior to the applicant’s termination. G.D. contacted
two employees of DHM Corp. and persuaded them to come and work
for him. G.D. made many phone calls to former clients and some
moved their business to his new business; 5) G.D. claimed for
recovery of legal fees and disbursements that he paid to get DHM
Corp. to continue to pay him for the withdrawal fee that they had
suspended; and 6) costs.
HELD: The court determined the issues as follows: 1) the court
adopted the two-prong test for analyzing the applicant’s oppression
claim and found that the applicant’s reasonable expectation was that
his shares would be valued as shares had been in the past. DHM
Corp. was found to breach that expectation. The second prong of the
test was also met because the court found that DHM Corp. unfairly
disregarded the interests of the applicant as shareholder; 2) the
applicant was entitled to a remedy under s. 234(3) of The Business
Corporations Act. The applicant argued that DHM Corp. should
undergo restructuring so as to make payments to him as capital gains
rather than as dividends thereby minimizing negative income tax
consequences to him. The court was not prepared to order a
restructuring and instead ordered that the $10,000 payments already
being made by DHM Corp. continue. The applicant argued that he
was entitled to a share ownership bonus but the court found that the
class H preferred share rights did not include rights to periodic
payments and the share ownership bonus was only a reward for effort
and teamwork. The applicant argued that his common shares had a
value of $186,000 and DHM Corp. argued that they had no value. The
court accepted the applicant’s method of calculating the value of the
common shares because it was the way they had been valued in the
past; 3) the court concluded that the applicant did assign write-downs
improperly but DHM Corp. did not take any action with respect to the
write downs. The relationship between the applicant and the employee
was found by the court to have significant detrimental effects on the
functioning of the office. The applicant lied to his business partners on
three occasions by telling them he was not in a relationship with the
employee. After reviewing authorities, the court concluded that
consensual sexual relations between a manager and subordinate was
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not by itself sufficient to justify dismissal with cause. The court found
the dishonesty by the applicant was inconsistent with his obligations
to his employer, leading the court to conclude that DHM Corp. had
sufficient grounds for termination; 4) the applicant had a fiduciary
obligation to the corporation even after he was terminated for cause.
The court concluded that there was insufficient evidence to establish
that the applicant breached his fiduciary obligation to DHM Corp. or
that he conspired to do so with G.D.; 5) there was no contractual basis
for G.D. to be indemnified for the legal fees and disbursements. G.D.
was essentially asking the court to award solicitor client costs but the
court found that the behavior of DHM Corp. was not so egregious that
they should be ordered; and 6) the applicant was awarded regular
costs for the oppression action and G.D. was awarded 80 percent of
his costs because his counterclaim was relatively simple whereas the
claim against him was not.
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Babich v. Babich, 2015 SKQB 22
Megaw, January 20, 2015 (QB15019)
Family
Family
Family
Family
Family
Family
Family
Family

Law
Law
Law
Law
Law
Law
Law
Law

–
–
–
–
–
–
–
–

Child Support – Determination of Farming Income
Child Support – Income in Excess of $150,000
Child Support – Interim
Custody and Access – Interim
Custody and Access – Status Quo
Division of Family Property – Interim Distribution
Spousal Support – Interim
Spousal Support – Spousal Support Guidelines

The parties were married in October 2007 and separated in June 2014.
They had three children, one born after separation. The respondent,
mother, was living in the family home. The petitioner was a successful
farmer with assets growing over the last five years from $18 million to
$35 million. The farm was operated through two corporations; one
corporation referred to as the petitioner’s and one referred to as the
respondent’s. The respondent was not involved with the farm or
corporate activities. The petitioner’s income tax returns showed
significant income made up of salary, dividends from a Canadian
corporation, and capital gains. The parties also had a lake cottage and
were constructing a new home valued at $4 million. The petitioner
argued that the financial picture and incomes were not as great as
appeared and submitted that an income of $300,000 should be set for
him but no evidence was provided to support that income. Since fall
2014 the parties had a shared parenting arrangement with respect to
the oldest children, ages two and six. The respondent indicated that
this arrangement was forced upon her. The issues on the interim
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application were: 1) whether a shared parenting regime was
appropriate; 2) if not shared parenting, what parenting arrangement;
3) the petitioner’s income; 4) child support; 5) spousal support; 6)
whether the respondent should have exclusive possession of the
matrimonial home; 7) whether the petitioner should have exclusive
possession of the lake cottage and home under construction; and 8)
whether there should be a lump-sum payment from the petitioner to
the respondent.
HELD: The issues were determined as follows: 1) the court found that
the shared parenting arrangement was not the status quo between the
parties. The status quo was the respondent primarily caring for the
children. The court did not find a compelling reason to change the
status quo at the interim stage and ordered joint custody with primary
residence with the respondent; 2) the petitioner was given access to
the two oldest children every second weekend and every Wednesday
evening. He was given access to the infant as could be agreed to by
the parties; 3) the financial statements of the corporations showed
significant, but unexplained, negative changes. The accountant argued
that an unrealized loss from investments should be included in
earnings; however, it was not explained why an unrealized amount
would be included in income. Further, the petitioner did not explain
how he arrived at the figure of $300,000 for his income. The court
determined that there was insufficient material to conclude that the
petitioner’s income was not similar to 2013. The taxable capital gains
and other income were removed from the petitioner’s income to arrive
at an income of $746,000 for the purposes of the interim application.
The respondent’s corporation was left out of the calculations; 4) the
court decided not to deviate from the Federal Child Support
Guidelines. The petitioner was ordered to pay $11,643 in child support
per month; 5) the respondent was not earning an income and could
not be expected to actively pursue employment. The respondent was
entitled to spousal support and the petitioner had the means. The
court found that the amounts in the Spousal Support Advisory
Guidelines were not appropriate given the child support the
respondent would receive and because of exaggerated expenses. The
court ordered the petitioner to pay spousal support of $8,000 per
month; 6) the respondent was given exclusive possession of the family
home; 7) the court did not order that the petitioner had exclusive
possession of the lake cottage or the home under construction. The
home under construction was family property and both parties had a
right to attend there. Also, there was no evidence that the respondent
attended the lake cottage while the petitioner was residing there; 8) the
respondent sought a payment of $75,000 as an interim property
division and the court decided not to make such an order at this
interim stage.
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R. v. Lahonen, 2015 SKQB 25
Megaw, January 26, 2015 (QB15022)
Criminal Law – Trial – Ex Parte – Appeal
The accused was charged with impaired driving contrary to ss.
253(1)(a) and 255(2) and (3) of the Criminal Code, assaulting a peace
officer contrary to s. 270 of the Code and failure to appear contrary to
s. 145(2). The charges were laid in 2010. At the behest of the accused,
the trial was adjourned five times over the course of four years.
Eventually the accused agreed to a trial date in 2014. The trial was to
be held in Yorkton. At that date, the accused did not appear. He called
the RCMP detachment and left a message that he could not get to
Yorkton from Moosomin as he could not use his vehicle because he
had missed a loan payment. He had not attempted to contact anyone
else. The Provincial Court judge proceeded with the trial on an ex
parte basis. The witnesses for the Crown were two RCMP officers who
had been involved in the original incident that caused the charges to
be laid. The judge accepted their evidence and convicted the accused
of the three charges. The accused appealed the conviction.
HELD: The court dismissed the appeal. The court was not satisfied
that the appellant had justified his failure to appear and based upon
the transcript of the trial, the court held that the evidence presented
supported the conclusions of the trial judge.
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R. v. Menegbo, 2015 SKQB 26
Megaw, January 27, 2015 (QB15023)
Criminal Law – Resisting Officers in Lawful Execution of Duty –
Conviction – Appeal
The appellant was charged and convicted of two charges under s.
129(a) of the Criminal Code: willfully obstructing police officers
engaged in the lawful execution of their duty by failing to provide
identification and physically resisting police officers engaged in the
lawful execution of their duty. The trial judge sentenced him to an
eight-month term of probation with the condition that he attend an
anger management course. The appellant appealed his conviction on
the grounds that: 1) the verdict was unreasonable and not supported
by the evidence; 2) he had ineffective counsel at trial with several
particulars set forth evidencing that ineffectiveness; and 3) the judge
over-emphasized the aggravating factors relating to sentence and did
not give adequate consideration to the mitigating factors.
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HELD: The court dismissed the appeal. With respect to each ground,
the court held that: 1) there was evidence upon which the trial judge
could make the decision she did and there were no grounds to
overturn the verdict on the basis that was unreasonable. Because the
trial judge had before her sufficient evidence to render a conviction,
the court was unable to conclude that there was any miscarriage of
justice in the circumstances. The trial judge had not believed the
appellant’s evidence and as a result he was convicted of the offences;
2) the court did not need to consider what counsel did or did not do in
the circumstance and there was no evidence that counsel was in any
way ineffective; and 3) the sentence was appropriate because the
appellant resisted the police and all parties were injured. A discharge
was not appropriate. The trial judge did not err in refusing to grant
same.
© The Law Society of Saskatchewan Libraries

Back to top

R. v. Jardine , 2015 SKQB 32
Mills, February 3, 2015 (QB15027)
Criminal Law – Obstruction
Criminal Law – Sexual Assault
Criminal Law – Procedure – Application for Severance
The accused was charged with five counts on one indictment. The first
four counts related to various sexual offences against the same young
victim between the years 1997 and 2000. The fifth count was for
obstructing, perverting or defeating the course of justice contrary to s.
139(2) of the Criminal Code by offering the victim money to cancel the
allegations. The accused applied, pursuant to s. 591 of the Criminal
Code, to sever the fifth count from the others.
HELD: The court reviewed the factors identified in previous case law:
1) the court did not find that there would be general prejudice to the
accused if the charge was not severed; 2) there was no overriding legal
or factual requirement that the counts be tried together; 3) the
evidence was not complex; 4) the accused indicated that he would be
testifying in relation to count 5 but not to the others. The court
reviewed the accused’s position objectively and determined that he
had a justifiable rationale for testifying only on count 5; 5) the court
found the desire to avoid multiplicity of proceedings was not a
significant factor because the accused agreed to go ahead with both
trials on the scheduled trial dates; 6) the current time scheduled for
trial should be sufficient and; 7) there would be no prejudice to the
accused with respect to the right to be tried within a reasonable time
because both trials would be held on the already scheduled date. The
court ordered that the counts be severed so the accused had the ability
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to remain silent to counts 1 to 4 and testify to count 5.
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Saskatchewan (Director under The Seizure of Criminal
Property Act, 2009) v. Rapin , 2015 SKQB 37
Megaw, February 6, 2015 (QB15034)
Criminal Law – Drug Offences – Forfeiture
Forfeiture – Protection Order
Forfeiture – Seizure of Criminal Property
Statutes – Interpretation – Controlled Drugs and Substances Act,
Section 8, Section 9, Section 10
The director under The Seizure of Criminal Property Act, 2009 sought
a forfeiture order for $2,700 cash and a 2003 Ford Expedition vehicle;
the items were seized when Mr. R. was arrested. Mr. R. failed to
attend and show any interest in the matter. The police department and
a law firm were also named as respondents. The law firm was named
as a respondent because they were a writ of execution holder with
respect to Mr. R. The police initially stopped and arrested Mr. R. on an
outstanding warrant. A search of his person revealed three bundles of
Canadian currency and a flashlight with baggies of cocaine inside it. A
search of the vehicle revealed, among other items, baggies of cocaine.
Mr. R. was charged with and pled guilty to possession of cocaine for
the purpose of trafficking contrary to s. 5(2) of the Controlled Drugs
and Substances Act and with possession of the proceeds of crime
under the amount of $5,000. An expert testifying for the director
concluded that the cash and vehicle were involved in or related to
drug trafficking. The application for a forfeiture order was made
pursuant to s. 7 of the Act.
HELD: The court concluded that the cash was proceeds of unlawful
activity and the vehicle was an instrument of unlawful activity as
required for a forfeiture order pursuant to s. 7. Further, the court
found that the interest of justice exception in s. 7(1) was not
applicable. In deciding whether a protection order pursuant to s. 8
was appropriate, the court held that the law firm was not one of the
entities listed in s. 9 that should be given a protection order. Section 10
was found to be a general provision to allow any other possible
interest holder, not specifically enumerated in s. 9, to argue their claim
is a legitimate and enforceable interest. The director argued that a
protection order should nonetheless not be granted in the interests of
justice pursuant to s. 8(3). The director indicated that it would not be
appropriate for Mr. R. to be able to pay his debts with proceeds of
crime. The court, however, noted the inherent conflict with that
argument because s. 9 of the Act specifically allows enumerated
interest holders to be granted a protection order. The court interpreted
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s. 10(2) to require creditors who are aware of unlawful activity to take
positive steps to prevent the property to be used in the activity. The
law firm would not have to do anything different in this case. Also,
the court found that the debtor, not director, had to make exemption
claims pursuant to The Enforcement of Money Judgments Act. The
law firm was found to be entitled to a protection order.
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Singh v. Hans, 2015 SKQB 49
Allbright, February 13, 2015 (QB15045)
Small
Small
Small
Small

Claims
Claims
Claims
Claims

–
–
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Appeal
Default Judgment – Application to Set Aside
Evidence – Fresh Evidence
Practice and Procedure

The appellant failed to attend the small claims trial and judgement
was awarded against him. The date had been set during a case
management conference that the appellant participated in. The
Provincial Court had also sent a letter to the appellant reminding him
of the date. The appellant’s application pursuant to s. 37 of The Small
Claims Act for an order setting aside the judgment was dismissed.
The appellant then obtained an extension of time to appeal and he
obtained a transcript of the hearing where his application to set aside
the judgement was dismissed. The appellant never obtained a
transcript of the trial.
HELD: The Act does not provide for an appeal from the dismissal of a
s. 37 application. The court concluded that the appellant should be
given the opportunity to have the transcript from the trial transcribed
and placed before the court for his appeal to be heard. The appellant
would be limited to arguing that the respondent did not prove her
cause of action because he could not provide additional information
on the appeal. The court noted that it was unlikely the appellant
would be allowed to adduce fresh evidence on appeal. The appellant’s
appeal was adjourned pending receipt of the trial transcript at which
time the local registrar was directed to set a new hearing date. If the
transcripts were not filed with the court within 30 days the appeal was
to be dismissed.
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Scherman, February 18, 2015 (QB15049)
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Landlord and Tenant – Residential Tenancies Act – Hearing – Appeal
The landlord appealed the decision of a hearing officer of the Office of
the Rentalsman. The officer’s decision was that the landlord should
pay the respondent tenant her security deposit in the sum of $1,530
and that the respondent should pay the appellant the sum of $4,325,
representing the cost to the appellant of replacing the carpets in the
rental unit because of damage caused by cat urine. The officer found
that the respondent had provided the appellant with her forwarding
address at the time she provided her notice to vacate. The respondent
vacated the premises on the 18th of the month and at issue was
whether the tenancy ended at the end of the month. The officer found
that the appellant failed to serve its claim to retain the security deposit
on the respondent within seven days and had not satisfied the
requirement of showing exceptional circumstances that prevented it
from doing so, as required by ss. 32(1)(b)(ii) and 84 of The Residential
Tenancies Act, 2006. As a result, the officer held that the appellant had
to return the security deposit to the respondent pursuant to s. 34 of
the Act. The appellant appealed the decision on the grounds that the
officer erred in: 1) finding the date on which the tenancy ended and
argued that it had served its notice within seven days; and 2) applying
ss. 32 and 34 of the Act wherein the hearing officer can recognize the
inequity of payment of the security deposit to the tenant when the
amount of the security deposit is smaller than the amount of the
award to the landlord.
HELD: The court dismissed the appeal. It found with respect to the
grounds that: 1) the hearing officer had not erred in holding that s. 32
had not been complied with, as the appellant had not served the
respondent in accordance with s. 82, and thus it was unnecessary to
decide on which date the tenancy ended; and 2) that the officer was
mandated to require the return of the security deposit under the Act
since the appellant had not met the requirements of either s. 32 nor s.
34(3) of the Act.
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