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R. v. Cyr, 2013 SKQB 87

Schwann, March 12, 2013 (QB13446)

Criminal Law – Disclosure – Third Party Records

The applicant was charged with two criminal code charges: aggravated
 assault contrary to s. 268 and assault using a weapon contrary to s.
 267(a). The applicant applied for production of third party records in
 the possession of the Regina Police Service (RPS) and RCMP. The
 applicant requested all of the information the respondents had with
 respect to the victim regardless of whether it dealt with the current
 charges. RPS indicated there were 38 investigations involving the
 victim; the RCMP detachment had 25 files. The issues for the court
 were: 1) whether the RPS and RCMP had standing to oppose the
 application for disclosure; 2) whether the O’Connor procedure applied
 for production of records held by the third party police agencies; 3) if
 O’Connor applied did the applicant demonstrate that the records
 sought were likely to be relevant; and 4) if the applicant was able to
 satisfy the likely relevance threshold, did the competing interests
 outweigh the interest of the accused in disclosure.
 HELD: The court dealt with the issues as follows: 1) the RPS and
 RCMP were found to have standing; the Crown was not the holder of
 the information sought; 2) all parties agreed that the records sought
 were not part of the first party disclosure and therefore the disclosure
 application fell within the O’Connor regime; 3) the applicant argued
 that he was in the almost impossible position of being required to show
 the relevance of documents he did not know the content of. The
 applicant noted that the material sought to be disclosed was unknown
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 but raised the suggestion that the victim was violent. Another reason
 offered for the required disclosure was credibility of witnesses. The
 court held that the purported rationale for disclosure was unsupported
 by the evidence filed. The applicant never advanced a claim of self-
defence, defence of a third party, or provocation. There was nothing in
 the supporting material hinting at what the applicant hoped to find in
 the police files, how they connected to the applicant’s charges, or their
 probative value in relation to any trial issue. The court could not
 assume that criminal investigation files against the victim would
 provide any assistance to the application for cross-examination at trial.
 The application was overly broad and speculative; and 4) it was
 unnecessary for the court to consider the last issue. The Crown was
 ordered to disclose an updated criminal record of the victim. The
 remainder of the disclosure requested was denied.
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R. v. Flett, 2013 SKQB 93

Danyliuk, March 18, 2013 (QB13337)

Criminal Law – Assault – Sexual Assault
 Criminal Law – Defences – Charter of Rights, Section 7, Section 11(b)
 Constitutional Law – Charter of Rights – Remedies – Stay of
 Proceedings

The accused brought an application for a judicial stay of proceedings
 under s. 24(1) of the Charter based upon allegation violations of his s. 7
 and s. 11(b) rights in that there has been undue delay, and as a result
 he has been prejudiced. The accused was charged with committing a
 sexual assault contrary to s. 271 of the Criminal Code on September 26,
 2011. He was arrested and released. At his appearance date on October
 20, he did not appear and a bench warrant was issued. On December 7,
 the accused was arrested on the warrant and charged with failing to
 appear. The accused was released on December 15. The accused was
 arrested again on January 4, 2012, for breaches of his release
 conditions. He was remanded to January 19 and has remained in
 custody since then. He requested a preliminary inquiry date of May 10.
 On that date, counsel for the accused had an automobile breakdown
 and could not attend the preliminary inquiry. A new date of July 16
 was set. The inquiry was then held and the accused consented to
 committal. The pre-trial conference was held on September 7. On
 March 5, 2013, a s. 525 bail review was conducted and the accused was
 denied release. The accused then filed this Charter application.
 HELD: The Court dismissed the application. The calendar time
 between the charge to scheduled dates for trial was just under 19
 months. In terms of delay, this was not an amount of time to meet the

https://www.canlii.org/en/sk/skqb/doc/2013/2013skqb93/2013skqb93.pdf
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 threshold issue of whether the accused’s rights may have been
 prejudiced set out in R. v. Richards and R. v. Pidskalny. If the Court
 was wrong in this assessment, then according to a review of the factors
 established in R. v. Morin, the delay here was barely more than the
 range of 14 to 18 months set as acceptable by that decision. In this case,
 the matter could have been completed in approximately 15.5 months
 but for the actions of the accused and his counsel.
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R. v. N. (C.), 2014 SKQB 126

Zarzeczny, April 29, 2014 (QB14119)

Criminal Law – Evidence – Conduct of the Complainant

The accused was charged with sexually assaulting the complainant and
 threatening to cause her death, contrary to ss. 271 and 264.1(1)(a) of the
 Criminal Code. Counsel for the defence brought an application
 pursuant to ss. 276, 276.1 and 276.2 of the Code seeking to introduce
 evidence that the complainant had engaged in prior sexual activity and
 seeking an order granting leave to adduce evidence of the
 complainant’s prior sexual conduct. The charges against the accused
 arose when he approached the complainant, who was working as a
 prostitute. The complainant advised him that she would only offer oral
 sex. The complainant had four previous convictions, one or more of
 which was for prostitution involving her offering both oral and sexual
 intercourse. The most recent conviction was in March 2012. The
 application was based on the accused’s right to make a full answer and
 defence and the reasonable prospect that the evidence would assist in
 making a just determination. The credibility of the complainant
 compared to the credibility of the accused would be a central issue in
 the case. The accused will testify that the complainant consented to
 intercourse and that he would deny using force or violence.
 HELD: The Court denied the application. The applicant had not met
 the requirements of s. 276(2) nor the criterion for admissibility based
 upon the factors set out in s. 273(3)(a) and (c). The evidence sought to
 be adduced was propensity evidence, which was not admissible. It was
 not relevant to an issue at the trial and any probative value it had
 would be outweighed by the danger of prejudice to the proper
 administration of justice.
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Jackson Ottenbreit Caldwell, March 20, 2015 (CA15022)

Administrative Law – Appeal – Arbitration
 Administrative Law – Arbitration – Review – Standard of Review
 Administrative Law – Judicial Review – Standard of Review –
 Reasonableness or Correctness
 Employment – Labour Relations – Collective Bargaining Agreement
 Employment Law – Termination of Employment – Arbitration
 Labour Law – Collective Agreement – Application

The appeal concerned the appropriate standard of review of an
 arbitrator’s decision determining that an employee’s complaint was
 grievable under a collective agreement. When the employee was
 terminated she grieved her dismissal but the employer argued that she
 could not grieve because her position was outside of the bargaining
 unit. The employee argued that she was still under the collective
 agreement because she held seniority rights under it. When she was
 dismissed she was in a temporary pilot project position but had been a
 longtime employee within the scope of the collective agreement. The
 arbitration board concluded that the employee’s seniority rights
 allowed her to grieve her temporary out-of-scope position. On appeal
 to the Court of Queen’s Bench by the employer, it was held that the
 board had reached a reasonable conclusion. The employer appealed to
 the Court of Appeal and argued the correctness standard of review,
 asserting that the issue fell into two categories that the Supreme Court
 of Canada has identified as being reviewable on the basis of
 correctness: 1) the drawing of jurisdictional lines between two or more
 competing specialized tribunals; and 2) a true question of jurisdiction.
 HELD: The chambers judge did not err; her decision was reasonable.
 The standard of review was reasonableness. The appeal court
 considered whether the issue fell into the two categories argued by the
 appellant: 1) previous cases that have used the correctness standard
 involved the choice between two different tribunals, each capable of
 granting the remedy sought. In the present case, there was no other
 tribunal or court with the authority to determine the employee’s rights
 under the collective agreement; and 2) cases of true jurisdiction using
 the correctness standard have all involved distinct statutory language
 indicating the correctness standard. The determination of whether
 legislation applies to a particular situation is not a true jurisdictional
 question. The court found that to include the arbitral determination of
 whether someone is in or out of the collective agreement was not a true
 jurisdictional question. The board gave seven justifications for its
 conclusion. The chambers judge properly applied the standard of
 review of reasonableness and did not err.
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Ford v. Ford (McConnell), 2015 SKCA 23

Jackson Herauf Whitmore, March 25, 2015 (CA15023)

Family Law – Appeal
 Family Law – Child Support – Appeal – Arrears
 Family Law – Custody and Access – Appeal
 Family Law – Division of Family Property – Appeal
 Family Law – Spousal Support – Appeal – Arrears

The parties separated in 2009 after a nine-year marriage. They had three
 children. The parties moved to a farm in 2006 for the respondent to
 start a kennel operation. The construction of the kennel was $87,000
 and the appraised value of the kennel buildings was $15,000. The
 respondent was allocated $2,000 for the sale of dogs after separation. In
 2010 an interim order was obtained that determined the appellant’s
 income to be $189,000. Arrears on that order at trial were over $125,000.
 At trial, the appellant’s income was found to be $150,000 per annum
 and child support and spousal support were fixed at $2,584 and $1,762
 per month respectively. The trial judge set out a detailed parenting
 regime, given the conflict between the parties. Issues on appeal related
 to: 1) the parenting regime; 2) family property division. The appellant
 argued that he was not given credit for payments made regarding
 properties from the date the parties separated to the date the properties
 were sold; and 3) spousal and child support.
 HELD: The court analyzed the issues as follows: 1) the trial judge did
 not err. The trial judge’s focus was always the best interests of the
 children; 2) the trial judge concluded that $39,000 in a bank account at
 separation, which could not be accounted for at trial, was used to make
 the payments for the properties post-separation. The appeal court
 could find no error in the finding; and 3) the appeal was allowed for
 the calculation of the appellant’s income for the period of January 2011
 up to and including January 2013, with outstanding arrears adjusted
 accordingly. The trial judge erred in law in concluding that he had to
 find a material change in the circumstances to justify a variation of the
 amounts in the 2010 order. Pursuant to the Divorce Act, interim orders
 are only effective until a final order is granted. Interim orders do not
 bind the trial judge making the final order. The trial judge should have
 decided whether the arrears that accrued under the interim order
 should have been adjusted retroactively. The arrears for the period of
 January 2011 to January 2013 should have been reduced by $56,325.
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Criminal Law – Controlled Drugs and Substances Act – Possession for
 the Purpose of Trafficking – Marijuana
 Constitutional Law – Charter of Rights, Section 8, Section 24(2)

The appellant was convicted after trial by a Queen’s Bench judge of the
 charges of possession of marijuana for the purpose of trafficking and
 possession of the proceeds of crime (see: 2013 SKQB 414). The charges
 against the appellant were laid because he had been a passenger in a
 vehicle that was searched by the police after they had discovered
 cocaine on the driver’s person. The police found a large quantity of
 bagged marijuana in the vehicle and a number of cell phones.
 Approximately two months after the stop, the investigating officer
 arranged for a data dump of the contents of the cell phones. One of
 them clearly belonged to the appellant and revealed that he was
 connected to the marijuana seized from the vehicle. At trial, the
 appellant argued that this evidence had been obtained in violation of
 his s. 8 Charter rights. In the voir dire, the trial judge found that this
 evidence was not admissible because the search was not incidental to
 the arrest. However, in applying the Grant test, he ruled that it should
 be admitted after balancing the factors that: the breach was not serious
 but its impact on the appellant was and that admitting the evidence
 was in the interests of society. The appellant appealed his conviction
 on the grounds that: 1) the trial judge’s decision concerning the
 admissibility of the text messages was fatally defective because it
 contained a major internal contradiction; and 2) the trial judge erred in
 his ultimate assessment of the various factors that must be considered
 in deciding whether the text messages should have been admitted.
 HELD: The court dismissed the appeal. It held with respect to the
 grounds that: 1) the trial judge had made a slip of the pen when he
 wrote that the evidence was inadmissible because otherwise his Grant
 analysis that followed would become meaningless surplusage. The slip
 did not detract from the substance of the judge’s reasoning or the
 adequacy of his decision; and 2) the trial judge had erred in finding
 that the cell phone had been seized under a warrant to search the
 vehicle because the officer had testified that he believed that he could
 search the phone as part of a drug investigation. This misapprehension
 of the evidence by the trial judge may have affected the seriousness of
 the Charter-infringing conduct in issue. The court conducted its own
 assessment of this aspect of the Grant test and found that the breach
 was not serious. The law was unsettled at the time and the officer
 honestly believed that he had the lawful authority to conduct the
 search and provided a reasonable explanation for his delay in
 conducting it. As well, a warrant could easily have been obtained.
 There are compelling reasons for cell phone searches of drug
 investigations and in this case, the evidence was reliable and critical as
 it established the appellant’s connection to the marijuana. The court
 agreed with the trial judge’s conclusion that there was a societal
 interest in adjudicating the case and the evidence should not be
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 excluded.
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Saskatoon City Police Association v. Saskatoon Board of Police
 Commissioners, 2015 SKCA 35

Jackson Klebus Ryan-Froslie, April 14, 2015 (CA15035)

Labour Law – Labour Relations Board – Jurisdiction
 Administrative Law – Judicial Reveiw
 Statutes – Interpretation – The Trade Union Act, Section 11(c)

The appellant appealed from a Queen’s Bench decision in Chambers
 that had dismissed its application for an order quashing a decision of
 the Labour Relations Board (LRB). The appellant is the bargaining
 agent for Saskatoon police officers. The respondent commission
 charged a special constable with offences under the discipline
 regulations and then negotiated a termination agreement with her,
 represented by counsel, in the context of a discipline proceeding under
 The Police Act. The appellant then launched an unfair labour practice
 before the LRB on the basis the severance deal was negotiated between
 the parties amounted to a failure by the commission to bargain with
 the appellant contrary to s. 11(c) of The Trade Union Act. The LRB
 dismissed the application on the ground that it lacked jurisdiction over
 the dispute raised by the appellant because the “essential character” of
 the dispute and the agreement related directly to a disciplinary matter
 over which the disciplinary regime under The Police Act had exclusive
 jurisdiction. It held that principles enunciated in Shotton regarding
 jurisdictional issues were applicable to the matter. The appellant’s
 application to Queen’s Bench was dismissed because the Chambers
 judge was satisfied that the LRB had correctly determined the essential
 character of the dispute and that, in accordance with Shotton, the
 dispute had not arisen from the interpretation or application of the
 collective agreement. The judge rejected the appellant’s argument that
 once the settlement was reached, which included the option of
 termination of the constable, it had a right to be involved. The
 appellant argued on appeal that the Chambers judge had erred in law
 fact in failing to quash the LRB’s decision to decline jurisdiction to hear
 the allegation of unfair labour practice because the matter was
 disciplinary, and on the application of the proper tests, it was clear that
 the Legislature had not intended matters involving unfair labour
 practice disputes between unions and employers to be dealt with
 under The Police Act.
 HELD: The appeal was dismissed. The Chambers judge had not erred
 by dismissing the appellant’s application. The court was satisfied that
 the LRB had followed the proper approach articulated in Quebec and

https://www.canlii.org/en/sk/skca/doc/2015/2015skca35/2015skca35.pdf
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 correctly assessed the essential character of the dispute, which were
 similar to the proceedings in Shotton, as one primarily related to
 discipline proceedings under The Police Act as had the Chambers
 judge.
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R. v. Haliwyz, 2015 SKPC 24

Gordon, March 25, 2015 (PC15056)

Traffic Safety Act – Motor Vehicle Offences – Distracted Driving, Section
 241.1

The accused was charged with using an electronic device while driving
 contrary to s. 241.1(2) of The Traffic Safety Act. The officer clearly saw
 the accused holding and looking at a cell phone while he was driving.
 The accused indicated that he received a text message and just picked
 up the phone to see who the text message was from. He said he did not
 read or respond to the text. The officer indicated that the accused
 looked at his phone for 30 to 45 seconds and the accused indicated he
 just glanced at the phone. The officer confirmed that there was no
 outgoing text message. The Crown argued that the legislation was to
 prevent distracted driving, which meant taking eyes off the road. The
 Crown urged the court to accept the word “use” in the legislation and
 “text” as encompassing the accused’s action of picking up and looking
 at the screen.
 HELD: The Traffic Safety Act makes it an offence to “use” a cell phone
 while driving whereas similar legislation in other provinces makes it
 an offence to “use or hold” a cell phone while driving. The court
 accepted the accused’s evidence that he only glanced at his phone to
 see the author of the text message and that he was adjusting the
 temperature for his passenger after glancing at the phone. Section
 241.1(1)(d) was found to require a person to use the device to text for
 there to be an offence. The court held that meant doing some action in
 relation to the phone. The accused was found not to do anything more
 than look at the screen. The legislation was found not to prohibit
 looking at your communication device. The accused was found not
 guilty.
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G. (C.R.), Re, 2015 SKPC 41

Gordon, March 26, 2015 (PC15051)
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Family Law – Child Protection – Permanent Order

The Ministry of Social Services apprehended C.R.G. just after his birth
 as he was born with an addiction to morphine and the court made a
 six-month temporary order. At the end of the period, the Minister
 applied for an extension of the previous order. The parents of the child
 were notified of the hearing but neither of them appeared. The child’s
 current social worker testified that the child’s mother had visited the
 child once since the apprehension but had not attended any other
 appointments to see the child. The mother remained addicted to
 morphine and had not received any treatment. The child’s father
 advised that neither he nor anyone in his family would be able to care
 for the child. The foster mother testified that the baby was now healthy
 and seemed to be progressing normally.
 HELD: The court granted a permanent order to the Ministry pursuant
 to s. 37(2) of The Child and Family Services Act. The court was
 influenced by the fact the mother had not been in detox and there was
 no indication that she wanted to change her ways, coupled with her
 failure to see her child and to keep appointments or to attend court
 proceedings.
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R. v. Derkson, 2015 SKPC 42

Kalmakoff, March 30, 2015 (PC15040)

Criminal Law – Care or Control – De Facto – Actual
 Criminal Law – Care or Control – Presumption
 Criminal Law – Evidence – Credibility
 Criminal Law – Impaired Driving – Blood Alcohol Level Exceeding .08
 Criminal Law – Impaired Driving – Presumption of Alcohol Content at
 Time of Driving, Section 258(1)(c), Section 258(1)(d.1)

The accused was charged with operating a motor vehicle while his
 ability to do so was impaired by alcohol and while his blood alcohol
 concentration was over .08, contrary to ss. 253(1)(a) and (b) of the
 Criminal Code. Police located the accused in the driver’s seat of a
 truck, with the engine running, in a liquor store parking lot. The issues
 were: 1) whether the accused could be convicted of having care or
 control of the motor vehicle when the information indicated the charge
 of “operating” a motor vehicle; 2) whether the Crown proved that the
 accused was in care or control of the vehicle. If the presumption in s.
 258(1)(a) of the Criminal Code did not apply, was the accused in actual
 care or control; and 3) whether the accused’s admission of driving
 earlier could be considered as evidence against him, and if so, did his
 post-driving consumption rebut the presumptions in ss. 258(1)(c) and
 258(1)(d.1).

https://www.canlii.org/en/sk/skpc/doc/2015/2015skpc42/2015skpc42.pdf
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 HELD: The court found that: 1) the offence of care or control is
 included in the offence of operating a motor vehicle. Pursuant to s.
 662(1) of the Criminal Code the accused could be convicted of the
 offence charged or any included offence made out; 2) the accused was
 deemed to have care or control because he was found in the driver’s
 seat. The accused did not establish on a balance of probabilities that he
 did not occupy the seat for the purpose of setting the vehicle in motion.
 The accused said he drank seven ounces of whiskey while parked
 waiting for his friend. The court did not believe that the accused had
 fully abandoned his intention to drive before he fell asleep. The court
 held the accused was in actual care or control of the vehicle. When the
 officer first woke the accused up he stepped on the gas pedal and
 revved the engine. The court was also satisfied beyond a reasonable
 doubt that there was a realistic risk that the accused would put the
 vehicle in motion, either intentionally or unintentionally; and 3) the
 court could consider that the accused was driving the vehicle earlier in
 determining whether he operated or had care or control of the vehicle.
 The court reviewed the driving time and the time of the breath samples
 and concluded that the driving took place during a time period that
 was relevant to the statutory presumptions in ss. 258(1)(c) and 258(1)
(d.1). The evidence of drinking seven ounces of whiskey was found not
 to be evidence to the contrary that displaced the second presumption
 of identity in s. 258(1)(d.1). The accused did not lead evidence to
 suggest that his consumption of alcohol was consistent with a blood
 alcohol concentration that did not exceed .08 at the time the offence
 was alleged to be committed and was consistent with the results of the
 breath tests. The accused was found guilty of driving over .08 and of
 impaired driving. A conditional stay was entered on the impaired
 charge.
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Trottier v. Trottier, 2015 SKPC 45

Kovatch, March 31, 2015 (PC15039)

Family Law – Division of Family Property

The plaintiff’s husband died intestate. She and her husband held a joint
 bank account from which she paid $4,000 to pay the deceased’s credit
 card debt. The plaintiff then claimed reimbursement from the
 defendant in his capacity as the administrator of the deceased’s estate.
 In addition to this action, there were three proceedings in Queen’s
 Bench related to the estate, including the surrogate file and the
 plaintiff’s claim against the defendant made under The Family
 Property Act.
 HELD: The court stayed the action pending disposition of the current

https://www.canlii.org/en/sk/skpc/doc/2015/2015skpc45/2015skpc45.pdf
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 actions in Queen’s Bench, pursuant to s. 44(2) of The Family Property
 Act and because the matter was an action in debt against the estate.
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Advantage Roofing Ltd. v. Tomasson, 2015 SKPC 46

Singer, March 27, 2015 (PC15057)

Small Claims – Debt for Service Supplied
 Contracts – Breach – Faulty Workmanship – Small Claims
 Contracts – Breach of Contract – Non-payment

The defendant hired the plaintiff to re-roof her house. The defendant
 was not satisfied with some of the work and when the plaintiff sent the
 crew to rectify the concerns the defendant would not allow them to do
 so because the plaintiff did not personally attend. The defendant
 showed pictures of nailing problems with the shingles, shingles cut
 improperly, improperly installed flashing and drip edges, and
 damaged eaves troughs. The defendant also argued that the contract
 provided for a complete felt underlay that was not done.
 HELD: The plaintiff’s claim was dismissed as was the defendant’s
 counterclaim. The court did not accept that the defects could be
 remedied in one day’s work. The biggest problem was the lack of
 underlay, which would require replacement of much of the roofing
 material. The manufacturer of the shingles strongly recommended that
 full felt coverage be applied to a roof like the defendant’s. The court
 found that it was clearly incumbent on the plaintiff to get the
 defendant’s permission to deviate from the strong recommendation of
 the manufacturer. The court also determined that the defendant did
 not have to allow the roofer an opportunity to correct the poor
 workmanship in this case because: 1) they relied on the expertise of the
 plaintiff and he never personally attended to review the complaints; 2)
 the defendant should not have to rely on the same crew to rectify the
 problems they caused without oversight from the plaintiff; and 3) the
 problems were major and the limited attempts at rectifying the
 problem were found to display the crew’s continued incompetence.
 The court agreed that a complete new re-shingle job was required to
 repair the job.
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R. v. Dunn, 2015 SKPC 50

Lavoie, March 31, 2015 (PC15042)
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Criminal Law – Defences – Charter of Rights
 Criminal Law – Driving over .08 – Mouth Alcohol – Dissipation
 Criminal Law – Driving over .08 – Reasonable and Probably Grounds –
 Breath Demand
 Criminal Law – Evidence – Credibility
 Criminal Law – Impaired Driving

The accused was charged with impaired driving and with driving over
 .08 contrary to ss. 253(1)(a) and 253(1)(b). The issues on voir dire were:
 1) whether the ASD fail was a suitable sample because the accused said
 he burped slightly and the officer did not wait 15 minutes to ensure
 that all mouth alcohol had dissipated; and 2) whether the Crown
 proved beyond a reasonable doubt that the ASD was an approved
 screening device and therefore the fail reading could be relied on to
 form reasonable and probable grounds. The accused drove in front of a
 police vehicle, drove through a stop sign, and failed to signal. He had
 slurred speech, a smell of alcohol on his breath, glazed eyes, fast
 speech, and guarded walking. An ASD demand was made and the
 officer heard a burp and said he would then wait 15 minutes. The
 accused attempted to blow after 15 minutes and then removed the ASD
 from his mouth and said words to the effect of “I just burped a bit”.
 The officer replied that he did not hear him burp. Samples of breath
 were taken in two minutes and there was a fail result. An Intoxilyzer
 demand was made and the accused blew over .08.
 HELD: The voir dire issues were decided as follows: 1) the officer was
 aware of possible burping and its effects on readings. The court found
 that the accused did not burp when he said he did; the officer was alert
 and being very observant. The accused’s reliability and credibility was
 in question and the officer's testimony was preferred. The officer had
 ample reasonable and probable grounds to make a s. 254(3) Inotxilyzer
 demand. There was no breach of the accused’s Charter rights; and 2)
 the court determined that the officer used an “approved screening
 device”; there was no contrary evidence. The Certificate of Qualified
 Technician was admitted. The accused was found guilty of driving
 over .08. The accused was found not guilty of impaired driving
 because both officers admitted that absent the ASD failure they
 probably would not have made a s. 254(3) Intoxilyer demand.
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Young v. Saskatchewan Government Insurance, 2015 SKPC 56

Kovatch, April 30, 2015 (PC15052)

Insurance – Automobile – Insurable Interest

The plaintiff was the registered owner of a vehicle and possessed a
 valid driver’s licence. He was in a motor vehicle accident in which the
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 vehicle was irreparably damaged. The plaintiff made a claim for the
 value of it. The defendant SGI denied coverage on the basis that the
 plaintiff did not have an insurable interest in the vehicle. The vehicle
 had originally been owned by another person who resided with the
 plaintiff. This person’s driver’s licence was suspended. As he wanted
 his roommates to be able to use the vehicle, he arranged at an
 insurance office to transfer the ownership of the vehicle to one
 roommate for the purchase price of $500. Plates and registration were
 issued to the roommate. The roommate then followed the same
 procedure shortly afterward and transferred the vehicle’s ownership to
 the plaintiff for the sum of $5.00. The certificate of registration was
 issued to the plaintiff. After the accident, the plaintiff filed a proof of
 loss. The defendant conducted an investigation and obtained
 statements of the circumstances regarding the transfer of the
 ownership of the vehicle from each of the parties in which they
 disclosed the arrangements. The defendant then advised that coverage
 was denied because the plaintiff had no financial interest in the vehicle.
 The defendant explained that it will allow the owner of a vehicle to
 make a claim when the owner’s spouse, for example, was driving it at
 the time of an accident, on the basis that both spouses have a mutual
 financial interest in the property and the policy. The policy changed
 when the individuals are outside the family circle. The plaintiff
 brought this action.
 HELD: The court awarded the plaintiff judgment in the amount of the
 loss ($9,200 less the deductible) and prejudgment interest as well as
 costs for the issuance of the judgment and service fees. Counsel fees
 were not awarded because the court’s jurisdiction to do so had been
 removed by a judgment of the Court of Queen’s Bench. The court
 found that under The Automobile Accident Insurance Act, the plaintiff
 was statutorily entitled to recover damages. The defendant could not
 utilize a non-statutory policy guideline to defeat or override the
 statutory entitlement.
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Premium Portable Washrooms Ltd. v. Carlyle Rental Centre
 Ltd., 2015 SKPC 62

Jackson, April 15, 2015 (PC15058)

Small Claims – Judicial Centre – Small Claims Act, Section 7(2), Section
 9(1)

The plaintiff applied to have the matter transferred back to Saskatoon,
 where it was initially commenced. The plaintiff commenced an action
 against the defendant for the sum of $18,759.25 pursuant to a contract
 to provide portable washrooms and cleaning. The action was
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 transferred pursuant to s. 9(1)(b) of The Small Claims Act alleging no
 connection to Saskatoon. The defendants had sent a letter regarding the
 transfer of judicial centres to the collection agency’s lawyer not the
 plaintiff’s lawyer. The plaintiff argued that there was a connection to
 Saskatoon because the portable washrooms were picked up from and
 returned to Saskatoon.
 HELD: The court did not agree with the defendant that it now lacked
 jurisdiction to hear the matter because the judicial centre had already
 been transferred. The court found authorization in s. 9(1) of The Small
 Claims Act. The section does not prevent the court from exercising its
 discretion to reassess the transfer. Section 7(2) of the Act outlines
 factors for the court to consider. The determining factor was where the
 cause of action arose. The contract to provide the portable toilets was
 made in Saskatoon and the defendant was obligated to pick up and
 return the units at his cost. The court ordered that the action be
 transferred back to Saskatoon.
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B. (D.M.) v. B. (D.B.), 2015 SKQB 65

Krogan, February 27, 2015 (QB15110)

Family Law – Child Support – Adult Child
 Family Law – Child Support – Adult Child – Adult Student
 Family Law – Child Support – Determination of Income
 Family Law – Child Support – Imputing Income
 Family Law – Child Support – Payments to Children
 Family Law – Child Support – Retroactive Support
 Family Law – Child Support – Section 7 Expenses
 Family Law – Division of Family Property – Valuation
 Family Law – Division of Family Property – Valuation Date
 Family Law – Spousal Support – Compensatory
 Family Law – Spousal Support – Determination of Income
 Family Law – Spousal Support – Indefinite Order
 Family Law – Spousal Support – Non-compensatory
 Family Law – Spousal Support – Spousal Support Guidelines

The parties began living together in 1988, they married in 1990, and
 separated in 2010. The petition date was December 16, 2010. They had
 three children. After the birth of their first child the petitioner
 primarily stayed home while the respondent provided financially. The
 parties separated in 1995 and executed an interspousal contract prior to
 their reconciliation in 1996. The petitioner argued that, upon reuniting,
 the interspousal contract became meaningless whereas the respondent
 argued that the interspousal contract dealt with the property therein.
 In 2012 the petitioner obtained full-time employment earning $52,000.
 The respondent worked in the accounting field, becoming controller
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 and eventual shareholder of a company. At separation the respondent
 was earning $250,000 annually. He resigned in 2011. He then worked
 for an offshoot of his old company but indicated that after expenses he
 made nothing. The respondent’s income from 2006 to 2013 ranged
 from $4,375 to $1,611,715. In 2011 an interim order required the
 respondent to pay child support in the amount of $3,104 per month.
 The parties’ oldest child suffered from a seizure disorder and
 depression, resulting in difficulty maintaining employment or
 pursuing education endeavors. The youngest child attended university
 and lived with the petitioner during the summer. He earned $16,000 in
 the summer. The petitioner argued that the child should only
 contribute $5,000 of his own earnings to his last year of university. She
 also requested that the respondent pay her $100 per month during the
 school year for keeping a room for their son in her home. The
 petitioner wanted to move back to the house the respondent was
 residing in and operate a bed and breakfast from that home. The
 respondent’s numbered company owned a building that was only
 worth $54,000 because damage was sustained when the respondent
 turned off the heat. When the respondent’s company was sold he
 received significant payment, shares in the purchasing company, and
 was to receive future contingent payments. The petitioner’s expert was
 only provided with the required sale information right before the trial
 even though it was available two years previously. The petitioner’s
 expert argued that the shares should be valued at the amount the
 respondent eventually sold the shares in the new company for, which
 was a few months after the sale of the original shares. The petitioner’s
 expert did not deduct the amount of working capital the respondent
 would receive whereas the respondent’s expert did. The respondent’s
 expert did not provide an opinion as to the value of the shares at the
 petition date. The experts agreed that the increase in share value from
 the original sale to the sale of the new company shares a few months
 later was entirely due to market forces. The experts disagreed on the
 amount to discount the contingent payments the respondent was to
 receive pursuant to the sale. The respondent’s expert also provided an
 estimate of tax consequences.
 HELD: The court imputed income of $250,000 to the respondent. The
 petitioner was found to be entitled to spousal support on a
 compensatory and non-compensatory basis. The court also concluded
 that the petitioner suffered economic disadvantage arising from the
 end of the marriage and the respondent was economically advantaged
 from the marriage. The petitioner would receive significant family
 property, however, the court held that the property would not
 compensate her for economic disadvantages she experienced as a result
 of the marriage and its breakdown. The respondent was ordered to pay
 spousal support of $5,700 per month indefinitely. The court concluded
 that the oldest child was unable to withdraw from her parents’ charge
 or obtain the necessaries of life due to her diagnosed illness. The
 respondent was ordered to continue paying support for the oldest
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 child in the amount $1,350 per month and s. 7 expenses on a pro rata
 basis. Retroactive support was also ordered. The youngest child
 attending university was also found to be unable to withdraw from his
 parents’ charge. The court found that the child should contribute
 $5,000 to his education and the parties would share the remaining costs
 on pro rata basis. The respondent was ordered to pay the petitioner
 $400 per month during the summer months when the child resided
 with her. There were no factors to move away from equal division of
 family property. The previous interspousal agreement was found to
 have no bearing on the property division except for the removal of a
 motorcycle the parties still had. The respondent was granted
 possession of the home he was living in. The value of the property that
 was damaged was found to be double the appraised value because the
 decrease in value was caused by the respondent. The decreased value
 in another residence was considered family debt. The respondent’s
 profitability bonus that was not received until after the petition was
 considered family property not income. The application date was not
 the date the court used to value the shares in the respondent’s
 company because there was a lack of evidence as to value on that date.
 The price increase of the new company shares from $13.20 to $25.00 a
 few months later was due to market forces and not to contributions
 made by the respondent. The court held that it would be unjust and
 unconscionable to exclude the petitioner from sharing in the increased
 value in the shares. The 50,000 shares redeemed in the old company
 earlier were valued at their redeemed value. The court did not discount
 the working capital adjustment. The respondent was also ordered to
 pay 75 percent of the petitioner’s expert’s final invoice because of the
 difficulty in obtaining disclosure. The total amount of the respondent’s
 property was found to be $3,918,796.98 and the petitioner’s was
 $2,320.56. The respondent was ordered to pay $1,758,238.21 in
 equalization payment. The appraisal, expert fees, and credit card
 points were also dealt with.
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R. v. Marcil, 2015 SKQB 79

McMurtry, March 18, 2015 (QB15072)

Criminal Law – Appeal – Conviction
 Criminal Law – Defences – Charter of Rights, Section 8, Section 9,
 Section 24
 Criminal Law – Driving over .08 – Sobriety Tests

The appellant appealed his conviction of driving over .08 contrary to s.
 253(1)(b) of the Criminal Code. At trial, the judge found a s. 9 breach of
 the appellant’s Charter rights because he was not released from
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 custody within a reasonable time after he provided breath samples.
 The trial judge concluded that the overholding did not affect the
 appellant’s right to a fair trial and no further evidence was collected as
 a result of the overholding. The trial judge concluded that admission of
 the evidence would not bring the administration of justice into
 disrepute. The trial judge, however, did not exclude the breath samples
 or direct a stay as requested by the appellant. The trial judge instead
 reduced the sentence. The appellant appealed the remedy and the
 finding that the police had grounds to make the breath demand. The
 appellant argued that the trial judge erred by not finding a violation of
 s. 8 of the Charter when he was compelled to do a sobriety test, when
 the breath samples were obtained without warrant, and when the
 descriptions of his conditions by officers were contradicted by the
 breath technician. The appellant was involved in an accident and
 within four minutes of being dispatched an officer conducted field
 sobriety tests on him. Another officer gave the breath demand and the
 trial judge found that she believed the appellant’s ability to drive was
 impaired by alcohol and that her belief was objectively reasonable.
 HELD: The appeal was dismissed. The appeal court found that the trial
 judge thoroughly examined the evidence regarding the s. 8 arguments
 and the appellant failed to point to any error. With respect to the s. 24
 Charter analysis, the appeal court found that the trial judge applied the
 correct legal principles. After balancing the three parts of the Grant
 test, the trial judge concluded that the evidence should be admitted. He
 also determined that overholding was not a systemic problem with the
 Regina Police Service. The trial judge’s decision not to exclude the
 breath test results because of the overholding was also found to be
 appropriate: a Charter violation did not occur in the course of
 obtaining the breath samples and the admission of the breath tests
 would not bring the administration of justice into disrepute.
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Johnson v. Wright, 2015 SKQB 80

Elson, March 19, 2015 (QB15073)

Family Law – Child Support – Interim
 Family Law – Custody and Access – Children Born Outside Marriage
 Family Law – Custody and Access – Children’s Law Act
 Family Law – Custody and Access – Interim Custody – Primary
 Residence
 Family Law – Custody and Access – Joint Custody

The petitioner and respondent were both high school students and
 parents of a five-month-old child. The child primarily resided with the
 respondent mother and her family. The respondent limited the
 petitioner’s time with the child. The petitioner sought joint custody
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 with specified access. The respondent asserted that she had the
 presumptive right to be the sole custodian and that the petitioner’s
 access should be limited and supervised.
 HELD: The court reviewed the relevant sections of The Children’s Law
 Act, 1997 and case law to conclude that an order of interim joint
 custody was appropriate. The primary residence was found to be
 governed by status quo in this case. The respondent argued that the
 petitioner could not have overnight parenting yet because the child
 was young and had irregular sleeping habits. The court did not find
 that argument compelling. The petitioner lived with his parents who
 had parenting experience and therefore the court concluded that
 overnight parenting should be permitted. The petitioner was given
 access on alternating weekends and every Wednesday evening. The
 petitioner was not given right of first refusal for child care but the
 respondent was encouraged by the court to allow the petitioner to care
 for the child whenever practicable. An order for child support
 pursuant to the Child Support Guidelines was made.
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United Food and Commercial Workers, Local 1400 v.
 Saskatchewan Joint Board, Retail Wholesale and Department
 Store Union, 2015 SKQB 84

Mills, March 26, 2015 (QB15083)

Administrative Law – Appeal
 Administrative Law – Judicial Review – Labour Relations Board –
 Procedural Fairness – Breach of Natural Justice
 Administrative Law – Judicial Review – Standard of Review
 Labour Law – Judicial Review – Labour Relations Board
 Labour Law – Trade Union Act – Successorship

The applicant employer operated gas bars and food stores. The United
 Food and Commercial Workers union (UFCW) represented its
 employees. The applicant employer became the owner of another food
 store (Circle Drive location), which had employees represented by the
 Saskatchewan Joint Board, Retail, Wholesale and Department Store
 Union (RWDSU). Both unions wanted to be the bargaining agent for
 the employees at the Circle Drive location. The Saskatchewan Labour
 Relations Board ordered that the RWDSU continue to be the bargaining
 agent for the employees. The UFCW and employer applied for judicial
 review to set aside the order of the board. The employer wanted one
 union to represent all of its employees. The applicants argued that the
 duty of procedural fairness owed to them by the board was breached
 when: 1) the board made an oral decision before a board member
 appearing by phone received written material; 2) the board relied on
 website evidence and a report not tendered in evidence; 3) the board
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 did not establish quorum on a meeting; 4) the board rescinded UFCW’s
 certification order so that it was clear that it pertained to all employees
 of the employer except those working at the Circle Drive location; and
 5) the board dismissed the UFCW’s application for non-suit without
 reasons.
 HELD: The applications were dismissed as follows: 1) the court
 disagreed with the employer that the missing board member had to be
 provided with written material before a decision could be made. The
 board was alive to the issues and it was not incumbent on each board
 member to read every line of written argument before a decision is
 made; 2) procedural fairness was not violated when the board
 examined evidence not tendered. The result would have been the same
 if the board had not looked at the website; 3) s. 6-111(1)(j) of The
 Saskatchewan Employment Act contemplates that members of the
 board can attend by telephone, and therefore the quorum argument
 raised by the employer was erroneous; 4) the board had to rescind
 UFCW’s order so that there were not contradictory orders; and 5) the
 court determined that the UFCW did not suffer any unfairness because
 it did not know why its non-suit failed. The court also found that the
 board adequately summed up the situation to determine that the
 transaction was a successorship as contemplated by s. 37 of The Trade
 Union Act. The decision of the board was found to be reasonable.
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R. v. Kubashek, 2015 SKQB 85

Turcotte, March 24, 2015 (QB15084)

Criminal Law – Controlled Drugs and Substances Act – Possession for
 the Purpose of Trafficking – Ketamine – Sentencing

The accused pled guilty to one count of possession of ketamine for the
 purpose of trafficking contrary to s. 5(2) of the Controlled Drug and
 Substances Act. The drug was mailed to the co-accused from Germany.
 German officials notified the RCMP, who opened the package
 containing what was confirmed by testing to be 570 grams of ketamine.
 They then obtained a general warrant to authorize the delivery and
 returned the package to the post office. The accused tried to pick up the
 package but as he was not the addressee, the co-accused retrieved it
 and went to his home. Officers then searched the residence and found
 both accused and the package. No other drugs or paraphernalia was
 found. The accused provided a statement that this had not been the
 first package that he had picked up from the post office but that he did
 not know what was in them and would not tell the police who asked
 him to pick up the packages. He alleged that he had received an
 anonymous warning that something would happen to his son if he did
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 not participate in picking up the packages. The accused is 30 years old
 and had a criminal record dating back to 2009, which consisted of a
 conviction for assault on his girlfriend and obstructing a police officer.
 He has been steadily employed since 2004. He contributed part of his
 income to supporting his child, who lives with his mother, the
 accused’s former girlfriend. At the time of the offence, the accused was
 living with his co-accused and had participated in drug and alcohol
 abuse at parties. Since being placed on recognizance in 2012, the
 accused had not used drugs or alcohol and returned to his parents’
 home to live. He had expressed remorse and regret for participation in
 the crime and no longer associated with the co-accused or other friends
 with whom he had partied. The Crown argued that as ketamine was a
 hard drug, the accused’s sentence might be 18 months to four years but
 indicated that an appropriate sentence would be two years less a day to
 be served in a provincial correctional facility. The defence submitted
 that the accused should be sentenced to a community-based sentence
 of two years less a day with electronic monitoring.
 HELD: The court sentenced the accused to 15 months in a correctional
 centre. The court found that there was no mandatory minimum term of
 two or more years applied to the offence and that the sentence was not
 required to be a custodial one exceeding two years less a day.
 Therefore, the court could consider a conditional sentence. It found
 that the community would not be endangered if the accused served his
 sentence in the community but that that sentence would not be
 consistent with the principles set out in ss. 718 to 718.2 of the Criminal
 Code because of the character and quantity of the drug involved. The
 court noted the mitigating factors and that the accused’s involvement
 as an intermediary was affected by duress and limited to picking up
 the packages without knowledge of their contents.
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R. v. By, 2015 SKQB 86

Barrington-Foote, March 30, 2015 (QB15077)

Criminal Law – Appeal – Conviction
 Criminal Law – Blood Alcohol Level Exceeding .08 – Breath Demand –
 Reasonable and Probable Grounds
 Criminal Law – Blood Alcohol Level Exceeding .08 – Breath Sample –
 As Soon As Practicable – Presumption s. 258(1)(c)
 Criminal Law – Breathalyzer – Malfunction or Improper Operation
 Criminal Law – Breathalyzer – Presumption
 Criminal Law – Defences – Charter of Rights, Section 8, Section 9,
 Section 10, Section 24(2)
 Criminal Law – Evidence – Admissibility – Statement Against Interest
 Criminal Law – Evidence – Credibility
 Statutes – Interpretation – Traffic Safety Act, Section 209.1, Section
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 253

The appellant was convicted of operating a motor vehicle while over .08
 contrary to s. 253(1)(b) of the Criminal Code. He was in an accident
 and told the officer at the scene that he had ran a red light and that he
 had consumed a few drinks at a night club. The officer indicated that
 the appellant had dilated and glassy eyes, a cottony mouth, and a smell
 of alcohol. The appellant was placed under arrest for impaired driving
 and given his rights and police warning. The appellant was not
 released for over nine hours. The appellant had three grounds of
 appeal and the Crown submitted that the trial judge erred when
 making four determinations.
 HELD: The appeal was allowed and a new trial was ordered. The
 Crown was entitled to raise any argument to sustain judgment,
 provided new evidence was not required. The issues were determined
 as follows: 1) the trial judge’s conclusion that the appellant’s pre-arrest
 statements were compelled was reasonably capable of being supported
 by the facts; 2) a compelled statement is inadmissible to establish both
 the basis of an ASD demand and the existence of reasonable grounds
 for a breath demand; 3) the trial judge did not err in concluding that
 the appellant was arbitrarily detained when placed in the police car. A
 detention was not authorized at common law and a detention was not
 reasonably necessary. Also, the officer could not detain the appellant
 based on ss. 209.1 or 253 of The Traffic Safety Act (TSA); 4) the officer
 was not exercising his authority under the TSA when he detained the
 appellant in the police car so the rights to counsel were not suspended
 during the initial investigation. Also, there was no issue of officer or
 public safety justifying the failure to give the right to counsel; 5)
 because the trial judge found that the detention in the police car was
 unlawful there should have also been a finding that the search of the
 appellant was a violation of the appellant’s s. 8 Charter rights; 6) the
 trial judge did not consider the totality of circumstances when
 determining the subjective element of the officer’s belief that the
 appellant committed an offence of impaired driving or driving over .08
 in the previous three hours. Even though the trial judge made an error,
 the court was unable to conclude that if not for the error the trial judge
 would have found that the officer did not believe the appellant was
 impaired. That determination would require an assessment of
 credibility, which was up to the trial judge, but was not done; 7)
 whether the officer’s subjective belief was rationally sustainable on an
 objective basis would properly be for the trial judge; 8) the trial judge
 found that the officer did not have reasonable grounds to make a
 breath demand pursuant to s. 254(3) of the Criminal Code but he did
 not consider whether the arrest for impaired driving, which occurred
 three minutes prior, was also a breach of s. 9 of the Charter. The appeal
 court was unable to decide whether there were reasonable and
 probable grounds for the arrest because that was a decision for the trial
 judge; 9) the issue of whether the breath demand was a breach of the
 appellant’s s. 8 Charter rights would only be engaged if the trial judge
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 found that there were reasonable and probable grounds for the
 demand; 10) the trial judge erred in law by finding that the appellant’s
 s. 10(b) Charter right was not breached at the police station; 11) the
 appeal court considered s. 24(2) of the Charter afresh because there
 were more Charter breaches than considered by the trial judge. There
 were five separate Charter violations leading the appeal court to
 conclude that the police were careless as to whether the appellant’s
 Charter rights were respected. The impact on the appellant’s Charter
 protected interests was significant but his right to privacy was lowered
 because it involved a vehicle. The third Grant element was found to
 favour inclusion of the certificate. The court concluded that the
 administration of justice would not be brought into disrepute if the
 certificate was admitted into evidence; 12) the appeal court found that
 there was no evidence reasonably capable of supporting the trial
 judge’s conclusion that the 15-minute observation period before breath
 samples was undertaken. The court concluded that evidence raising a
 reasonable doubt as to whether the Breathalyzer was operated
 improperly may be sufficient to rebut the presumption of accuracy in s.
 258(1)(c). The trial judge erred in law in that regard and the
 appropriate remedy was a new trial; and 13) the appeal court agreed
 with the Crown that the appropriate remedy for an accused who
 alleges that the breath test was not taken as soon as practicable after
 the demand was to challenge the admissibility of the certificate
 pursuant to s. 24(2) of the Charter.
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Andre Tardiff Agency Ltd. v. Burlingham Associates Inc., 2015
 SKQB 87

Thompson, March 31, 2015 (QB15100)

Bankruptcy and Insolvency – Consumer Proposal – Disallowance of
 Claim – Appeal

The applicant claimant appealed the administrator’s disallowance of its
 claim in the consumer proposal of the debtor in the amount of
 $176,500. The disallowed claim arose from a guarantee the debtor and
 his wife executed in favour of the applicant. Under the guarantee, the
 debtor agreed to be liable for the outstanding debt of 1407547 Ontario
 operating as Bushey’s Repairs (the principal debtor). The principal
 debtor had requested a line of credit with the applicant in the amount
 of $3,000. There was a personal guarantee form attached to the credit
 application form executed by the debtor’s wife as an officer of the
 company on behalf of herself and the debtor. After the parties entered
 into the lending arrangement, the principal debtor amalgamated with
 1140701 Ontario. The debtor became the president of the amalgamated
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 entity. The debtor informed the applicant of the amalgamation and it
 continued to extend credit based upon its business dealings with the
 amalgamated entity to the extent mentioned above. The amalgamated
 entity was deemed bankrupt in Saskatchewan after it defaulted on the
 terms of a Division I proposal and the trustee (the administrator in this
 case) obtained a court order annulling the proposal. The applicant is a
 creditor in that bankruptcy. After the deemed bankruptcy, the debtor
 executed a consumer proposal with regard to over $100,000 of his
 unsecured debt. The debtor did not identify the applicant as a creditor
 in his proposal. The applicant filed a Proof of Claim in mid-March
 2012. On April 5, the administrator served a notice of disallowance on
 the applicant. He decided against the claim because the application for
 credit was for $3,000 and that the claim was invalid due to the
 amalgamation. The applicant then appealed the disallowance with
 Ontario Superior Court of Justice. The court dismissed the appeal on
 the ground that Saskatchewan was the proper forum and because it
 was out of time due to the limitation period in s. 135(4) of the
 Bankruptcy and Insolvency Act. The applicant appealed to the Court of
 Appeal and it held that the judge had erred in not ordering the
 proceeding to be transferred on the ground that the appeal was out of
 time and then transferred the proceeding. However, the debtor’s
 consumer proposal had proceeded in Saskatchewan without regard to
 the outstanding appeal decision and the administrator paid dividends
 to the proposal creditors within one month of it and issued the
 Certificate of Full Performance of Proposal. The administrator certified
 by February 7, 2013, that he had disposed of all of the property of the
 debtor that came into his hands. He testified that he had issued the
 certificate because he understood that the claim had been disallowed.
 The applicant argued that it relied upon the debtor’s personal
 guarantee as security when it continued to extend credit to the
 amalgamated entity according to the same arrangement that had
 previously existed with the principal debtor.
 HELD: The court allowed the application and ordered the applicant’s
 claim in the debtor’s consumer proposal be allowed. The Registrar did
 not rule on what was the effect of a Certificate of Compliance when the
 claims covered by the terms of the proposal have not yet been
 determined. She found that she was not in a position to consider
 annulment at this time as there was no information about the current
 circumstances of the debtor and she did not have the authority to
 render a decision without giving the creditors and the debtor an
 opportunity to be heard on the issues. It found that the claim should
 have been allowed because terms of the agreement had not limited the
 debtor’s liability to $3,000 and that the amalgamation had not
 extinguished the debtor’s liability on the guarantee.
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R. v. Nippi, 2015 SKQB 90

Turcotte, March 27, 2015 (QB15085)

Criminal Law – Sentencing – Aboriginal Offender
 Criminal Law – Sentencing – Pre-sentence Report
 Criminal Law – Sentencing – Remand Time
 Criminal Law – Sentencing – Sexual Assault

The accused was found guilty of criminal code offences, namely, sexual
 assault contrary to s. 271 and unlawfully being in a dwelling house
 with intent to commit an indictable offence contrary to s. 349(1). A pre-
sentence report and Gladue report were prepared. The accused was
 intoxicated when he entered the complainant’s, a friend, home where
 he assaulted her while she was asleep on the couch. The accused laid
 beside the complainant on the couch with only his boxer shorts on and
 he kissed and touched the complainant. The accused was still in the
 home when the police arrived and he was arrested. He did not
 remember the offence because he was so intoxicated. He expressed
 remorse. He was 35 years old and of First Nations heritage. There were
 several Gladue factors present. He and his siblings were apprehended
 by Social Services when the accused was two. He said he was sexually
 abused in foster care. He was returned to his parents when he was six
 and was sent to a residential school at the age of seven. He quit school
 in grade nine. He started drinking alcohol at 12 and using drugs at 14.
 His mother and an uncle were supportive. The accused had a criminal
 record dating back to 1994 with 37 convictions, including three
 breaches of a conditional sentence order and a sexual assault. He was
 determined to be a high risk to re-offend both generally and sexually.
 The accused had mental and physical health issues. He indicated
 willingness to participate in treatment both in-patient and out-patient.
 HELD: The court found the mitigating factors to be: remorse of the
 accused; recognition of substance abuse problems; Gladue factors; and
 support from family. The aggravating factors were: the accused’s
 significant criminal record; high risk to re-offend; the complainant was
 a friend who was vulnerable; the assault occurred in the complainant’s
 home even after he was told to leave; and the significant impact on the
 complainant. A conditional sentence was not available because s. 742.1
 of the Criminal Code precludes them in serious personal injury
 offences. The starting point for sexual assault cases in Saskatchewan
 was found to be three years. The court concluded that an appropriate
 sentence was two years less a day. The accused was given 1:1.5 credit
 for his remand time. He was placed on probation for two years
 following release from incarceration. Terms of the probation were
 many, including four months curfew. The accused was sentenced to six
 months concurrent incarceration on the unlawfully being in a dwelling
 house conviction.
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K. (S.L.) v. K. (T.R.), 2015 SKQB 91

Dovell, March 23, 2015 (QB15078)

Family Law – Custody and Access
 Family Law – Child Support

The parties were unable to resolve issues regarding the parenting of
 their two children, aged nine and four years and the amount of child
 support payable, both current and retroactive. As a result of a previous
 order, the parties had joint custody of the children and the petitioner
 mother resisted a shared parenting regime. Her reasons initially
 appeared to be related to the respondent’s conduct when the children
 were in his care but then objected on the basis that if parenting were
 shared the children would lose the time given to their extra-curricular
 activities. The petitioner requested ongoing child support in
 accordance with the Guidelines, including s. 7 expenses as well as
 retroactive s. 3 child support, based on the respondent’s actual
 earnings since 2011 as well as retroactive s. 7 expenses covering
 childcare, dance and swimming lessons. The petitioner took the
 position that there should be no s. 9 adjustment to the child support
 order considering the factors in Contino if the court should order
 shared parenting. The respondent agreed to pay ongoing child support
 according to the tables in the Guidelines but based on a set-off as
 allowed by s. 9 of the Guidelines and his proportionate share of the s. 7
 expenses. He objected to a retroactive award of child support because
 he had consistently provided his income information and had never
 been asked by the petitioner for an increased amount. And, according
 to earlier orders, the petitioner was supposed to provide receipts to the
 respondent for reimbursement of s. 7 expenses and she had not done
 so.
 HELD: The court made an order for shared parenting as it rejected the
 evidence provided by the petitioner against the respondent. It
 established the annual incomes of the parties over the last five years
 and decided the third factor of s. 9 of the Guidelines applied because
 the respondent consistently had had a higher income than the
 petitioner while both of the parties had the same childcare costs. The
 petitioner had borne 100 percent of the childcare and extracurricular
 expenses since 2011, while her income was much lower. Therefore the
 court determined that an adjustment should be made to the set-off
 amount resulting in an increase in the respondent’s monthly child
 support obligation. The court awarded the petitioner retroactive s. 3
 support. The parties had consented to an order made in 2010 that child
 support would be adjusted based on annual financial disclosure and
 the respondent could not now argue that he was never asked for an
 adjustment. The petitioner’s claim for retroactive payment of s. 7
 expenses was allowed only with respect to childcare costs as the
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 respondent was aware of them and knew that he had a responsibility
 to pay 50 percent. The court refused to make a retroactive award for
 extracurricular expenses because the petitioner had not presented
 receipts for them until the trial.
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Gustafson v. Kowalchuk, 2015 SKQB 92

Dovell, April 1, 2015 (QB15079)

Contracts – Formation of Contract – Capacity
 Real Property – Sale of Land – Oral Contract – Part Performance
 Statutes – Interpretation – Statute of Frauds, Section 4

The plaintiff claimed that the defendant had made an oral agreement to
 sell him a parcel of land. The plaintiff had had an interest in acquiring
 the parcel for some period before the alleged agreement. One night the
 parties met in a bar and the plaintiff gave the respondent a cheque for
 $4,000 to purchase the land. The respondent testified that he was very
 intoxicated at the time. The next day, he telephoned the plaintiff and
 said that he had not intended to sell and ripped up the cheque. The
 plaintiff registered a miscellaneous interest against the property at the
 Land Titles Office, claiming that he was a purchaser under a partly
 performed agreement for sale. The plaintiff then proceeded to move
 some articles onto the property and changed the lock. When he
 discovered it, the respondent changed the lock again. The respondent’s
 lawyer informed the plaintiff that he had no legal interest in the
 property and he was to remove his effects from it. After that, a notice to
 lapse was filed by the respondent but the plaintiff had issued his
 statement of claim.
 HELD: The court ordered the Registrar of Land Titles to discharge the
 miscellaneous interest. The oral contract between the parties was
 voidable due to the inebriation of the respondent. In this case, the
 contract was voided because the respondent repudiated it in a timely
 fashion. If the respondent had not been found to have capacity, then s.
 4 of the Statute of Frauds would apply in any case. The plaintiff had
 not proven that his acts had constituted part performance, so he could
 not bring himself within the exception to s. 4.
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Medve v. Medve, 2015 SKQB 106

Scherman, April 14, 2015 (QB15095)
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Business Corporations Act – Remedies – Oppression Remedy, Section
 234 Business Corporations Act
 Civil Procedure – Queen’s Bench Rule 1-3

The applicant applied by originating notice seeking relief pursuant to s.
 234 of The Business Corporations Act (BCA) arguing that the corporate
 respondent’s business affairs were oppressive, unfairly prejudicial or
 unfairly disregarding his interests as shareholder. The individual
 respondent, also a shareholder of the corporate respondent, argued
 that the applicant’s expectations were not reasonable and in any event
 the issues were contentious and required a trial. The applicant was the
 individual respondent’s father. The applicant and his deceased wife’s
 estate owned 51 percent of the shares and the individual respondent
 owned 49 percent of the shares in the corporate respondent. The
 applicant played no active role in the corporation since 2006 when he
 had a second stroke. The applicant arranged for a $200,000 line of
 credit secured by his cabin and loaned to the corporation. The
 corporation paid the interest on the loan. The applicant also argued the
 following inappropriate actions: the minute book was moved to a
 different lawyer; accountants were changed; full financial disclosure
 was not provided; the corporation purchased vehicles and took out
 loans for personal vehicles; the son’s life insurance was paid with
 corporate funds; the corporation sold tow trucks without consultation;
 and the son received $99,306 in shareholder advances in 2012 and 2013.
 The individual respondent did acknowledge that the corporation
 should not have paid for a life insurance policy it was not the
 beneficiary of.
 HELD: The court concluded that the reasonable expectations of a
 shareholder were that: 1) the law firm and accountants would not be
 changed without the approval of the shareholder and/or directors; 2)
 all shareholders would have full access to banking and financial
 records; 3) corporate assets would not be used for the benefit of other
 family without express approval of the shareholders; 4) significant
 assets would not be disposed of without consultation with and
 approval of the shareholders; 5) corporate funds would not be
 advanced to one shareholder without consultation and approval of the
 other shareholder; and 6) corporate funds would not be lent to another
 shareholder, without express approval, when there was an unpaid
 shareholders loan to another shareholder. The cumulative effect of the
 actions and inactions amounted to oppression, unfair prejudice, and
 unfair disregard for the interests of the applicant. The defendants did
 not dispute the facts; there was no need for a trial of the issues. The
 court determined that there was a clear need for prompt action and
 used foundational rule 1-3 of The Queen’s Bench Rules to support the
 need for final orders. The respondents were ordered to, within 30 days,
 provide various documents and information to the applicant. The
 respondents were also ordered to repay the applicant’s shareholders
 loan, get a release for the line of credit in favour of the applicant, and
 purchase the applicant’s shares of the corporation. The respondents
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 were also restrained from dealing with corporate funds other than in
 the ordinary course of business. The applicant was given the
 opportunity to bring the matter back on seven days notice to seek other
 forms of relief.
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Stewart v. Keating, 2015 SKQB 108

Gabrielson, April 15, 2015 (QB15097)

Statutes – Interpretation – Police Act, 1990, Section 10(3)
 Torts – Abuse of Process
 Torts – False Arrest and False Imprisonment
 Torts – Intentional Infliction of Mental Suffering
 Torts – Malicious Prosecution – Assault and Battery
 Torts – Negligence

The plaintiff claimed $400,000 in compensatory and punitive damages
 from the defendant, a police officer. The plaintiff claimed that the
 defendant violently assaulted him during a traffic stop. Further
 allegations included battery, false arrest, false imprisonment,
 intentional infliction of mental suffering, negligence causing personal
 injury, negligent standard of care, abuse of process and malicious
 prosecution. The defendant pled that he was in the execution of his
 duties as a police officer and the plaintiff was charged with obstruction
 contrary to s. 129(a) of the Criminal Code. The plaintiff was found
 guilty after trial and received an absolute discharge because he was
 detained longer than necessary. The plaintiff argued that his vehicle
 was stopped by the defendant in a parking lot without the authority to
 do so. The defendant indicated that he stopped the plaintiff because
 the licence plate on the vehicle was not for that vehicle. The plaintiff
 said that his back and hamstring were injured when the officer tried to
 take him down to the ground when he was arrested.
 HELD: The plaintiff attempted to tender four previous criminal cases
 where the plaintiff alleged the defendant’s evidence as a police officer
 was not accepted. Character evidence is prohibited in civil cases to
 circumstantially prove a fact in issue except for in limited exceptions.
 The evidence was not allowed. The doctrine of abuse of process was
 not violated; the plaintiff was convicted and the arrest was lawful. The
 stop in a parking lot was lawful because it resulted from an
 observation made while the vehicle was on a public road. The
 defendant was also not liable in assault or battery because the plaintiff
 failed to prove the torts on a balance of probabilities. The court
 determined that there could be no claim for false arrest because to
 allow such would be to relitigate the issues at the criminal trial. Also,
 after the arrest the defendant was no longer in charge of the plaintiff’s
 detention or imprisonment so the claim for false imprisonment was not
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 successful. The court held that the plaintiff did not establish that the
 defendant breached a duty of care or that a breach caused injury or loss
 to the plaintiff. Also, s. 10(3) of The Police Act, 1990 applied to protect
 the defendant’s actions because they were done in good faith. The
 section also prevented claims in negligence and similar claims. The
 claim for malicious prosecution also failed because three of the four
 requirements were not met. Lastly, there was no abuse of process.
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Saskatchewan Immigrant Investor Fund Inc. v. Windermere
 Properties Ltd., 2015 SKQB 115

Rothery, April 20, 2015 (QB15106)

Debtor and Creditor – Receiver – Application for Leave to Commence
 Action Against

The respondent receiver was appointed receiver of the assets of the
 respondent, Windermere Properties (the debtor) in February 2014. The
 Receivership Order stated that no action shall be commenced against
 the receiver except with its consent or with leave of the court. The
 debtor applied for leave to sue the receiver for negligence as a result of
 damage that occurred to an uncompleted condominium development
 due to failure of its boilers in February 2014. The receiver denied that it
 was negligent, as it had retained the service of a security company to
 complete daily site inspections. The estimated costs of repair from
 damage due to freezing was $873,000.
 HELD: The court granted leave. The debtor had a prima facie cause of
 action against the receiver for negligence and by the application had
 ensured that it commenced its action within the limitation period. The
 court also ordered that the debtor was to provide a draft statement of
 claim to the court within two weeks for its approval prior to issuance.
 Once issued, the claim would be stayed pending further order. At the
 application to lift the stay, the receiver would be entitled to apply for
 security for costs and to bring its argument that the debtor would not
 benefit from the action.

 © The Law Society of Saskatchewan Libraries Back to top

Hart v. Hunchak, 2015 SKQB 117

Barrington-Foote, April 22, 2015 (QB15107)

Landlord and Tenant – Residential Tenancies – Hearing – Appeal
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The tenants appealed an order made by a hearing officer under The
 Residential Tenancies Act that granted immediate possession of the
 premises to the landlord pursuant to ss. 57(4) and 70(6) of the Act. The
 hearing officer found that the tenants had not paid rent in accordance
 with the lease. The tenants led evidence at the hearing that they
 withheld rent because the premises were uninhabitable at the time they
 took possession. Before the hearing, the tenants had applied to the
 Office of Residential Tenancies to seek a remedy for the alleged
 breaches of the lease by the landlord. The tenants were told that their
 application would be heard at the same time as the landlord’s
 application for possession. At the hearing, the officer had not dealt
 with the tenants’ application. The tenants appealed pursuant to s. 72 of
 the Act.
 HELD: The court allowed the appeal and remitted the matter back to
 the hearing officer. The hearing officer had failed to consider the
 alleged breaches of the lease by the landlord and whether to grant
 relief and thereby committed an error of law. The hearing officer was
 obliged to deal with the issue raised by the tenants pursuant to s.
 70(11) of the Act.
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Barry Homes Inc. v. Hounjet, 2015 SKQB 118

Currie, April 22, 2015 (QB15114)

Arbitration
 Builders’ Lien – Application to Stay, Section 58(2)(a), Section 86(5)
 Builders’ Lien – Mandatory Stay, Section 8(1)
 Civil Procedure – Stay of Proceedings – Queen’s Bench Act, Section 37

The plaintiff home builder applied for an order staying the builders’
 lien action pending arbitration. The plaintiff commenced the court
 action pursuant to ss. 58(2)(a) and 86(5) of The Builders’ Lien Act (BLA)
 to avoid having its lien lapsed pursuant to an application to lapse
 commenced by the defendants. The defendants counterclaimed in their
 name and as the corporation owned by one of the defendants. The
 counterclaim alleged various deficiencies and defamation. The
 defendants argued that the plaintiff lost its right to arbitration when
 the court action was commenced. Further, because there were other
 issues and parties, arbitration was not the most favourable forum to
 resolve the issues. Also, the defendants argued that the stay could not
 be ordered because s. 8(1) of the BLA indicates that the stay can be
 ordered on the motion of another party to the arbitration meaning
 someone other than the party commencing the action. The plaintiff also
 argued that a stay could be granted pursuant to s. 37 of The Queen’s
 Bench Act if it could not be ordered pursuant to 8(1) of BLA. The
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 plaintiff required permission from the court pursuant to s. 91 of the
 BLA to bring the application.
 HELD: The court exercised its discretion under s. 91(2) of the BLA to
 grant permission to the plaintiff. The court determined that the
 circumstances triggering a mandatory stay under s. 8(1) were not met
 because it is clear and unambiguous that the party who commenced
 the action cannot apply for the stay. In deciding on whether to grant a
 stay pursuant to s. 37 of The Queen’s Bench Act the court noted that
 the factors in s. 8 of The Arbitration Act needed to be considered. The
 plaintiffs did not waive their right to arbitration when the court action
 was commenced. The last line of the contract clause indicated that
 nothing shall prevent the builder from enforcing its claim under the
 agreement or BLA. Also, there was no evidence of the plaintiff
 intending to waive the arbitration clause. Section 8(5) of The
 Arbitration Act includes a provision that a stay may be appropriate
 where it is reasonable to separate the matters dealt with in the
 arbitration agreement from other matters arising in the action. The
 defendant’s corporation, plaintiff by counterclaim, was only involved
 in the defamation claim so it could easily be dealt with separately from
 the arbitration. The individual named as defendant by the defendants’
 counterclaim was the director of the plaintiff and he agreed to have all
 of his matters decided at arbitration. There were also other defendants
 named in the action such as the mortgagee, but they have nothing to
 do with resolving the dispute. The other named defendants were
 subcontractors or suppliers with claims for payment. The claims of
 those parties was not disputed and therefore there was no expectation
 that they participate in the arbitration. The court noted that the only
 issue regarding the subcontractors was non-payment, there was no
 issue regarding their work. The underlying issues regarding their
 payment would be determined at arbitration. The arbitration would
 not duplicate the court action because the arbitration decision could be
 applied to the court decision. Delay was also found not to be an issue
 because the subcontractor had to wait for the resolution between the
 main parties before its claim for payment could be addressed in any
 event. The court concluded that staying the action pending resolution
 of the arbitration was reasonable and appropriate.
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