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A doctor is not free to disregard a patient’s advance instructions 
any more than he would be free to disregard instructions given 
at the time of the emergency.



Health care directives, therefore, assist in 
expressing the wishes of patients who are legally 
incompetent to consent to treatment or those 
who are temporarily unable to express their 
wishes due, for example, to the effects of 
anesthesia. This is reflected in the definition of 
capacity as well as the provision concerning the 
length of effectiveness of the directive.



Directive
Means instructions given by a person 

pursuant to this Act that deal with the 
person’s health care decisions, with the 
appointment of a proxy or with both.



The Act does not authorize 
the use of a directive to 
consent to active euthanasia 
or assisted suicide or the 
authorization of a proxy to 
do something that is 
prohibited by the Criminal 
Code. [section 2(2)]



Pursuant to s. 3 of the 
Act, anyone who is 16 
years of age or over, and 
has the capacity to make 
a health care decision, 
may make a health care 
directive. 



The Act contemplates three types of 

directives:

•general directives

•specific health care directives

•appointment of a proxy



General Directive

The health care directive does not 

clearly anticipate and give direction 

relating to treatment for the specific 

circumstances that exist. The 

directive is to be used for guidance 

as to the wishes of the person.



Specific Health Care Directive

This type of directive clearly anticipates and gives 
directions relating to the treatment for the specific 
circumstances that exist. The resulting health care 
decision in the directive has the same effect as a 
health care decision made by a person with full 
capacity to make and communicate such a decision 
concerning a specific proposed treatment.



Appointment of a Proxy
The health care directive may give 
instructions concerning the 
appointment of a proxy. This proxy is 
given the power to make health care 
decisions for the person making the 
directive.



One of the desires of 

many health care 

professionals is that 

people provide very 

specific instructions. 



Formal Requirements
 It must be in writing and dated and signed by the 

person making it or by another person (other than a 
proxy or a proxy’s spouse) “at the direction and in the 
presence of the person making the directive.” 

 Where the person making the directive does not sign 
it, but rather directs another to do so, there must be a 
witness to the making of the directive and this witness 
must also sign the directive [s. 6(2)].

 The witness is an individual “who is not a proxy 
appointed in the directive or the proxy’s spouse.” 



However, having a qualified witness to the 
directive, even where the person making it is 
able to sign the directive, may help to 
provide an indication that some thoughtful 
consideration and effort has gone into the 
making of the document.



Revocation
 A directive may be revoked by the person who made it 

or by any other person at the direction and in the 
presence of the person who made the directive.

 Revocation may be effected in writing, orally, by 
destroying the directive, or by making a new directive 
(s. 7(1)). 

 The Act also provides that unless the directive 
indicates otherwise, the appointment of a spouse as a 
proxy is revoked if the marriage is terminated by 
divorce. [s. 7(2)]



Substitute Decision Maker
 a spouse or common law equivalent if a relationship of 

some permanence

 an adult son or daughter

 a parent or legal custodian

 an adult brother or sister

 a grandparent

 an adult grandchild

 an adult uncle or aunt

 an adult nephew or niece.



Best Interests of Patient
Whether a proxy or a nearest relative, the 
decision-maker must act in accordance with 
the patient’s wishes. If the substitute 
decision-maker has no knowledge of the 
patient’s wishes, the proxy or relative must act 
in what he or she believes to be the patient’s 
best interests.



Where there is no nearest relative
 16(4) Where there is no nearest relative or where a 

reasonable attempt to find the nearest relative has been 
made but the nearest relative cannot be found, and a 
person requiring treatment lacks the capacity to make a 
health care decision, a treatment provider may provide 
treatment in a manner and to the extent that is reasonably 
necessary and in the best interests of the person without 
receiving a health care decision from the nearest relative if:

 (a) the treatment provider believes that the proposed 
treatment is needed; and

 (b) another treatment provider agrees in writing that the 
proposed treatment is needed. [s. 16(5)]



Considerations
Encourage your client to sit down with 
their health care team and discuss what 
might happen as an illness progresses or 
what kinds of tests or treatments might 
be offered during an emergency.



Directives do not need to cover 
every medical possibility, but 
should address specific concerns 
if a client has them.



Measures should also be taken to 
ensure the health care directive is 
available to health care personnel 
providing treatment.



Health care directives are distinct 
from, yet sometimes intersect with, a 
grant of a power of attorney. 

This intersection often occurs in the 
context of long term care.



In Saskatchewan, powers of attorney are 
governed by The Powers of Attorney Act, 
2002, which came into effect, along with 
its Regulations, on April 1, 2003. 



In addition, in 2004 (made 
effective in 2005), amendments 
were made to the Act, allowing 
for personal attorneys in 
addition to financial attorneys. 



Personal Affairs do not include 
health care decisions

Section 2.1  This Act does not apply with 
respect to health care decision governed 
by The Health Care Directives and 
Substitute Health Care Decision Makers 
Act.



 Appendix to the Powers of Attorney 
Regulations:

"Your personal attorney may not make health 
care decisions on your behalf.  The Health Care 
Directives and Substitute Health Care Decision 
Makers Act allows you to set out your health 
care decisions in a health care directive or to 
appoint a proxy to make health care decisions 
on your behalf."



Personal affairs—what does 
this encompass?

Is it truly a care concern?



The definition of "treatment" in subsection 2(1)(h) 
of The Health Care Directives and Substitute Health 
Care Decision Makers Act is "anything that is done 
for a therapeutic, preventive or palliative purpose 
related to the physical or mental health of a person" 
(italics added).  A health care decision then, by 
subsection 2(1)(d), "means a consent, refusal of 
consent or withdrawal of consent to treatment." 



If you are advising health care 
providers and facilities, look at 
the specific document.



If you are advising individual clients, 
consider recommending that they also 
prepare a health care directive, 
appointing a proxy, because a grant of a 
power of attorney, even one in relation to 
personal affairs, does not cover health 
care decisions.



Capacity
Capacity can fluctuate, and be regained.

The capacity to make a health care 
decision may be different than capacity 
to do other things.



Autonomy
Autonomy of the individual, and 
his/her opportunity to make 
decisions regarding health matters is 
a value held in high regard in our 
society.

Hence the importance of health care 
directives.
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