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Leave to Appeal

Leave to Appeal
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Appeal Jurisdiction

Appeals “as of right”: 
• Criminal Appeals:

Criminal Code s. 691, 692 and 693; 

• Miscellaneous statutes:
e.g. Competition Act s. 34(3.1); Elections Act s. 523(1)

• References: 
Supreme Court Act:
s. 35.1 (intergovernmental disputes); 
s. 36 (appeals from provincial references); 
s. 54 (federal private bills and petitions); 
s. 53 (federal references) 
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Appeal Jurisdiction

In all other cases, leave is required
(but rarely granted)
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Polling Question

• What is the most number of interveners the SCC 
has permitted in a single appeal?

a) 17
b) 23
c) 27

• Bonus question:  what was the name of the 
case?
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Leave to Appeal

40. (1) … an appeal lies to the Supreme Court from any final or 
other judgment of the Federal Court of Appeal or of the 
highest court of final resort in a province, or a judge thereof, 
in which judgment can be had in the particular case 
… where 
… the Supreme Court is of the opinion that any question 
involved therein is, by reason of its public importance or the 
importance of any issue of law or any issue of mixed law 
and fact involved in that question, one that ought to be 
decided by the Supreme Court or is, for any other reason, 
of such a nature or significance as to warrant decision by 
it, and leave to appeal from that judgment is accordingly 
granted by the Supreme Court. 
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Leave to Appeal

The Supreme Court is not a court of error

Under s. 40, the statutory test is “public 
importance”: 
• the test is “public importance”, not “national importance
• questions of general or wide interest; 
• questions involving the interpretation of the constitution or 

federal statutes applying across the country 
• questions where there are conflicting decisions of appellate 

courts 
• sometimes reconsideration of an important precedent will 

justify granting leave
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Polling Question

How many applications for leave to appeal are 
filed, on average, with the SCC each year?

a) 406
b) 512
c) 782



How Can Agents Help?

• Help with the decision to seek leave
• Help identifying issues of “public importance”
• A fresh perspective – no baggage!

• Help with the Act and Rules
• Timing
• Forms and Formatting
• Route to the Court
• Alternate remedies (i.e. remand)
• Stay pending appeal
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Leave to Appeal - Procedure

Preparing or responding to the 
leave to appeal application 
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Leave to Appeal - Timing

Timing

60 days from judgment (not reasons or formal order)

• month of July doesn’t count

• motions for extension of time possible
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Requirements and Timelines

• Application for Leave to Appeal:
• Notice of application

• Copies of all lower court judgments and reasons 

• Memorandum of argument (20 pages)

• Any documents the applicant intends to rely on.

• Also:  
• Certificates of counsel (confidentiality, notice of 

name, prior involvement of a judge) 
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Requirements and Timelines

• Responses
• Must be served with 30 days after the day on which the 

file is opened by the Court (or, if a file is already open, 
within 30 days after the service of the application)

• A response consists of:
• A memorandum of argument (not exceeding 20 

pages).
• Any documents the respondent intends to rely on.
• Certificates re: sealing orders / judge’s prior 

involvement / notice of name
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Requirements and Timelines

• Reply

• The applicant may reply within 10 days after service of 
the response.

• Must not exceed 5 pages.
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Tips and Tactics

• The Memorandum of Argument

• Need to be concise and focused 

• Clarity of the issue and how the issue is important to 
others is paramount

• This is not a rehash of the factum used before the 
court of appeal

• Be aware of the minutia – focus on the important

• It’s not about winning the appeal – it’s about getting 
leave
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Materials

• Tips for Memorandum: 

• Revise, Revise, Revise

• Judges love white space 

• Watch out with footnotes
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Timelines

• Tips:

• Time runs from date on which the decision/judgment is 
announced, not from the date that the formal order is 
issued and entered; and 

• not from the date that reasons are delivered (if 
delivered after the judgment is released) – although 
extension of time can be sought

• Also possible to seek order abridging time periods, for 
extremely urgent matters (see, e.g., BCE Inc., (May 26, 
2008), Doc. 32647 (SCC)) or orders extending time periods

17



Stays

• Stay of Execution – s.65(1)
• Automatic stay of execution once appeal is perfected 

(i.e. notice of appeal served and filed)
• Does not apply at the leave stage

• Stay of Proceedings – s.65.1
• Can be applied for at the leave stage
• Can be granted by the Court, the court appealed from, 

or a judge of either
• Can be combined with a request for relief under R. 62 

“stay of execution or other relief”
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Interventions

Interventions
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Interventions

• Interventions serve two main purposes:

1. Assisting the Court by providing additional 
perspectives.

2. Providing an opportunity for non-parties who may be 
affected by or have an interest in the ultimate 
decision to participate in the process.
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Interventions

• Interventions at the leave stage rarely granted.

• Timing: 

• Motion in writing to a judge within 4 weeks after 
appellant’s factum (R. 56), requesting leave to file a 
factum and to present oral argument.
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Applying to Intervene

• Intervener Motion:

• Notice of Motion, 

• Affidavit, 

• (optional) Memorandum of Argument and Authorities. 

• Main parties (only) may respond (consent/ take no 
position/object with reasons/seek reply factum).
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Applying to Intervene

• Proposed Interveners must:
• Identify their interest in the proceeding.
• Identify the position they intend to take on the 

questions – (on which they are intervening).
• Set out the submissions to be advanced, their 

relevance and why they will be useful to the Court and 
different from those of other parties.

• There must be “an interest” and submissions 
that will be “useful and different from those of 
the other parties”: Reference Re Workers’ 
Compensation Act, 1983, [1989] 2 S.C.R. 335.
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Applying to Intervene

• Interveners generally should:

• Stay out of the facts.

• Not take a position on the outcome of the appeal as 
regards how the law applies to the facts (Constitutional 
Question an exception).

• Not be an “adversary” but more a “friend of the Court” 
– an offer to assist.
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Interventions 

• Typical Intervener Order:

• Initially deals only with factum – 10 pages is the norm

• Additional disbursements of appellant or respondent 
payable by intervener

• No new issues or additions to the record

• Interveners shall take the necessary steps to avoid 
duplicative submissions
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Oral Argument

• Oral Argument: 

• No separate motion – the file and the factums are 
returned to the judge who granted the intervention to 
deal with the time for oral argument

• In cases with many interveners, there is “case 
management” to ensure that interventions are not 
duplicative and do not overwhelm the main parties

• Interveners present after the main party whose 
position they generally support
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Polling Question

• Of the 66 appeals heard by the Court last year, 
how many were “as of right” appeals? 

a) 17
b) 23
c) 30
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SCC – General Comments

• Easiest Court 
• Revised Rules 2017
• E-filing 
• Fixing Mistakes
• Tariff of Fees

• Agents 
• Optional at the Leave stage
• Mandatory at the Appeal stage
• Benefits 
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Thank You

montréal  • ottawa  • toronto • hamilton  • waterloo region  • calgary  • vancouver  • beijing  • moscow  • london

D. Lynne Watt
Tel: 613-786-8695
Email: lynne.watt@gowlingwlg.com
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