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ABOUT THE PRESENTERS:
The professionals who are presenting at this Law Society of Saskatchewan
seminar are all volunteers who have donated their valuable time to contribute to
continuing professional development.

Milad Alishahi, MLT Aikins (Regina)
Milad Alishahi graduated from York University with Honours in 2010. The same year, he moved
from Toronto to Saskatoon where he attended the University of Saskatchewan College of Law
and obtained his Juris Doctor with Distinction in 2013. Milad articled and practices law at MLT
Aikins LLP, a full-service law firm of more than 220 lawyers in six key centres across the four
western provinces.
Milad assists individuals and businesses with a broad range of corporate/commercial litigation
matters focusing on shareholders disputes, contractual disputes and construction litigation.
Milad's clients include publicly traded and private corporations. Milad has appeared before all
levels of Court in Saskatchewan and was presented with the Pro Bono Service Award for his
commitment to access to justice initiatives.
Outside of the legal profession, Milad is a member of the Red Cross Future Leaders Committee,
sat on the Board of Directors for SYPE (Saskatchewan Young Professionals and Entrepreneurs),
is the current Vice President of Canadian International Council (South Saskatchewan Branch)
and is a regular volunteer with the Regina Open Door Society and Mother Teresa Middle School.

Cory Furman, Furman IP Law & Strategy (Saskatoon)
Cory Furman is a graduate of the University of Saskatchewan and started his career with the
Saskatchewan Ministry of Justice. He opened his own IP law firm, which became the Furman &
Kallio firm, in 1995. Cory practiced in that firm until joining MacPherson Leslie & Tyerman LLP in
2008 and founding Furman IP in 2013.
Over the course of his career Cory has had the privilege of working with a broad spectrum of
clients, from individuals through to multinational corporations in varied industries, which has
enabled him to gain and in turn provide to clients a broad and varied perspective to the creation
or defense of value in IP. What he enjoys in his practice is helping businesses to identify and
unlock value in their invisible IP assets. Cory also loves international portfolio planning and
helping clients to mesh their international market expansion and entry plans with their IP strategy.
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Cory holds his Chartered Director (C.Dir.) designation from the Directors College at McMaster
University. He has worked in many volunteer capacities in the community, including as a board
member of the Regina Children’s Festival and the Saskatchewan Angel Investment Network. Cory
served a five-year term on the Board of Directors of the Saskatchewan Trade & Export
Partnership, including acting as Vice-Chair and Governance Committee Chair, as well as six
years on the Board of the Regina & District Chamber of Commerce, becoming the Chair in 2012.
He is currently the Board Chair of Creative Saskatchewan, a provincial government related entity
responsible for catalyzing the creative industries in the province of Saskatchewan.

Nancy Hopkins, Q.C., McDougall Gauley (Saskatoon)
Nancy E. Hopkins, Q.C., (Hon) CPA, ICD.D, is a partner with the law firm of McDougall Gauley,
LLP in Saskatoon, where she practices business law with an emphasis on M&A and corporate
governance. Nancy serves on a number of boards, including the Capital Markets Regulatory
Authority implementation board, Growthworks Commercialization Fund Inc., The Arthritis Society,
and the Canada West Foundation, and, in the capacity of public representative, CPA Canada.
Among other past directorships, she is the former chair of the University of Saskatchewan Board
of Governors, SGI Canada, the Saskatoon Airport Authority, the Saskatchewan Police
Commission and the Saskatchewan Legal Education Society. She served for many years on the
board of Cameco Corporation, including chairing many of its committees, and on the Canada
Pension Plan Investment Board, chairing the Governance Committee.
Nancy has been the recipient of numerous awards and recognitions, including the Athena Award,
designation by Lexpert as a “Best Lawyer” in corporate law, and the Queen Elizabeth II Diamond
Jubilee Medal. She was granted honorary membership in the Saskatchewan Institute of Chartered
Accountants (now CPA Saskatchewan) in 1997. In 2013 she was designated as a WXN Top 100
recipient in the Corporate Directors category.

Brad Hunter, Q.C., Saskatchewan Lawyers Insurance Agency (Regina)
Brad Hunter, Q.C. graduated from the University of Saskatchewan, College of Law, in 1985 and articled
with McKercher LLP. After being called to the bar in 1986, Brad focused his practice in the area of civil
litigation under the mentorship of Robert McKercher, Q.C. Brad moved to the Regina office of
McKercher in 1989. Brad received his Queen’s Counsel designation in 2012. In 2013, Brad took on
the role of Director of Insurance for the Saskatchewan Lawyers Insurance Association.
During his career, Brad specialized in insurance defence, including professional negligence defence
for physicians and surgeons, engineers, architects, accountants, psychologists, financial advisors and
real estate professionals. His practice also involved the provision of coverage analysis. He has
represented clients at the Saskatchewan Court of Queen’s Bench, Saskatchewan Court of Appeal,
Tax Court of Canada, the Federal Court, the Federal Court of Appeal and the Supreme Court of
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Canada. In addition, he has extensive experience in resolving client’s problems in ADR settings such
as arbitration and mediation.
Brad has been a presenter for a number of professional organizations, including medical associations,
insurance professionals and continuing legal education seminars. Brad has also been a frequent
speaker at professional risk management seminars.

Bill Nickel, McDougall Gauley (Saskatoon)
William (Bill) Nickel is a partner with the Saskatoon office of the McDougall Gauley LLP law firm.
Bill has a preferred area of practice in securities law and corporate and commercial matters. His
securities law practice includes structuring public offerings, private placements and providing guidance
and assistance to clients who need to meet their continuous disclosure obligations. His corporate and
commercial practice focuses on assisting clients in a wide variety of endeavours, ranging from
incorporating the entrepreneur to assisting established clients with financing, raising equity, mergers,
acquisitions and corporate governance. He represents a number of Saskatchewan-based companies
and extra-provincially registered companies in Saskatchewan.
Bill obtained his Juris Doctor degree from the University of Saskatchewan in 1995, and prior to that
obtained his Bachelor of Engineering (Mechanical) degree from the University of Saskatchewan in
1990.

Zachary Pengelly, Deloitte Saskatchewan (Regina)
Zachary Pengelly is a Senior Auditor with Deloitte in his third year of practice and works primarily
with publicly listed companies. In 2019, he officially became a Chartered Professional Accountant
(CPA) and wears that designation proudly. Zachary’s roots and education before Deloitte include
graduating from Paul J Hill School of Business at the University of Regina with a Bachelor of
Business Administration.
During university, Zachary had the privilege of participating for three years on the JDC West
business case competition team: one year on the Not-for-profit Strategy Team and two years on
the Accounting Strategy Team. He placed 2nd overall in Accounting in his final year. The
presentation, critical strategic thinking and analysis tools learned as a JDC West participant has
helped him immensely when transitioning into his professional career.
Currently, Zachary evaluates financial statements and reporting packages, and assists clients to
understand the issues facing their company as well as offers technical accounting expertise to
help them apply to their businesses as they grow and expand in the market.
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Sean Quinn, Cameco (Saskatoon)
Sean Quinn was appointed senior vice-president, chief legal officer and corporate secretary of Cameco
on April 1, 2014. He joined Cameco’s legal department in 1993, becoming vice-president, law and
general counsel in 2004.
Sean has been actively involved in Cameco’s major international business deals including acquisition
of uranium operations in the US, the formation of JV Inkai in Kazakhstan, the HEU agreement with
Tenex throughout the life of the agreement (1999-2013), the spinoff and eventual divestiture of
Cameco’s gold business to Centerra Gold Inc., plus the acquisition of Kintyre and Yeelirrie uranium
deposits in Australia. He served on the board of Bruce Power from 2007 to 2014, representing
Cameco’s investment. Sean has also served on the board of directors of United Way of Saskatoon
and Area.
Prior to joining Cameco, Sean was employed with the Saskatoon law firm McKercher LLP for six years.
He received a BA (history) and law degree from the University of Saskatchewan in 1984 and is a
member of the Law Society of Saskatchewan.

Cathy Warner, Deloitte Saskatchewan (Regina)
Cathy Warner is the Marketplace Leader for Deloitte Saskatchewan having held roles of increasing
responsibility, in various offices, since she joined the firm after graduating with a Bachelor of Commerce
from the University of Saskatchewan. Cathy has gained considerable experience working with both
large and small businesses including private, public and non-profit organizations. Having worked in
Regina, Saskatoon and New Westminster, BC, her experience has been particularly deep in the areas
of real estate and agribusiness.
With a passion for developing talent, particularly in the advancement of women, Cathy has been invited
to speak at forums on the topic and founded the Deloitte Spring Breakfast in Regina which features
phenomenal women telling their stories. Cathy is actively involved in the community having various
volunteer roles including serving on a number of Boards. In 2014, she obtained her Professional
Director (Pro.Dir.) designation from the Brown School of Governance. Currently, Cathy serves as the
Chair, University of Regina; Board Member and Finance Committee Chair, Deloitte LLP Canada;
Board Member, Lorne & Evelyn Johnson Foundation; and Trustee, Government House Foundation.
Cathy’s past experiences include: Board Member, CA School of Business and CPA Western School
of Business; Council Member, Institute of Chartered Accountants of Saskatchewan; President,
MacKenzie Art Gallery; Finance Chair, 2005 Canada Summer Games; Campaign Cabinet, Saskatoon
United Way; Treasurer, Canadian Hemotomacrosis Society. In 2011, Cathy was awarded her Fellow
Chartered Accountant designation recognizing her contributions to the profession and the community.
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Alexander Yevlanov, Deloitte Saskatchewan (Regina)
Alexander Yevlanov is an Audit Manager at Deloitte Saskatchewan where he is serving a diversified
portfolio of clients mainly focusing on municipalities, government entities, not-for-profit organizations
and for-profit organizations of different sizes.
Alexander was first recognized by the profession in 2001 when he was granted his first designation in
Ukraine as a Licensed Auditor. His career path includes working at both boutique accounting firms
where he worked closely with small private clients, and at large accounting firms where he served the
subsidiaries and regional branches of multinational public companies. Currently, Alex is focused on
assurance services, his history includes management of engagements involving adoption of
International Accounting Standards, internal control, advisory work and forensic projects.
Such broadness of experience allows Alexander to understand the needs of - and find a common
language with various stakeholders. Alex is especially interested in compliance and technical aspects
of accounting and assurance services, as well as in issues that may bring value to the clients.

Patricia Youzwa, Corporate Director and Past CEO, SaskPower (Regina)
Patricia Youzwa is a director of the Canada Infrastructure Bank and the Institute for Corporate
Directors (ICD). She is also the Chair of the Independent Review Committee for TD Greystone
Asset Management. Ms. Youzwa is the past President and Chief Executive Officer of SaskPower.
She held executive positions in strategic planning, customer services and energy trading before
becoming President. Ms. Youzwa also had a distinguished career in the public service of the
Government of Saskatchewan where she served as Deputy Minister of Energy and Mines and
Deputy Minister of Economic Development.
Ms. Youzwa has extensive experience as a corporate director and policy advisor. She has served
on numerous boards and held policy advisory roles at the national level with such organizations
as the Canadian Electricity Association, the Energy Council of Canada and the Conference Board
of Canada. She was a member of the Canada Alberta ecoEnergy Task Force on Carbon Capture
and Storage and the federal Minister’s Advisory Council on Energy Science and Technology.
Since retiring from SaskPower, Ms. Youzwa has taken time to give back to her community. She
is a director of the Canada West Foundation, the past Chair of the Shock Trauma Rescue Society
(STARS) and the past RBC Woman Executive in Residence at the Hill School of Business,
University of Regina. Ms. Youzwa is a recipient of the Queen Elizabeth II Diamond Jubilee Medal,
the Lieutenant Governor’s Gold Medal for Excellence in Public Administration and the
Saskatchewan Centennial Medal.
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Legal Basics for Boards

LEGAL BASICS FOR BOARDS
Purpose:
• Provide an overview of the legal principles
that apply to corporations in Canada
• Same for Business Corporations, CoOperatives, Credit Unions, Non-Profits,
Statutory Corporations (i.e. Interpretation Act),
Crowns

• Then briefly touch on a few differences
2

Limited Liability
The entity is liable for its debts and
obligations:
• Generally speaking, unless there is a specific
rule to the contrary, directors are not liable
• There are some specific rules to the contrary –
wages, withholdings on wages, unremitted sales
tax, environmental contamination, etc. etc.

3

Directors’ Role
• “Shall manage, or supervise the
management of, the business and affairs”
of the Corporation (CBCA)
• An oversight role
• NIFO – “noses in, fingers out”
• Hire the CEO / Executive Director
• CEO hires Management

4

Shareholders’/Members’ Role
• Limited Role
•
•
•
•

Elect directors
Appoint auditors
Receive (but do not approve) financial statements
Approve major “constitutional document” changes

• Shareholders Do Not
• Make other decisions
• Tell directors what to do
5

Directors
Fiduciary Duty
“Act honestly and in good faith with a view to
the best interests of the Corporation”
Duty of Care
“Exercise the care, diligence and skill of a
reasonably prudent person in comparable
circumstances”
6

Directors
Fiduciary Duty
• “Honestly and in good faith with a view to
the best interests of the Corporation”
• Same concept as the duty of Trustees
• Put the interests of the beneficiaries before
one’s personal interest
• Even handedness rule
• Act personally
• So foundational there is no indemnity or
insurance if breached
7

Directors
• “With a view to the best interests of the
Corporation”
• Duty is owed to the Corporation not to the
Shareholders/Members
• Shareholders have different interests
•
•
•
•

•
8

Value
Growth
Momentum
Etc.

Courts also permit consideration of stakeholder’s
interests (more later)

Directors
Duty of Care
• “Exercise the care, diligence and skill of a
reasonably prudent person in comparable
circumstances”
Care and Diligence

9

• Read the material
• But also educate yourself on the domain and
governance
• Site visits
• Interim CEO reports
• Be active

Directors
Skill
• Individual Directors bring the skills they
have (which shows need for thought in the
composition of the Board)
• But must exercise those skills

• Board needs a variety of skills, knowledge,
background, experience and diverse
perspectives to properly oversee the CEO
and Management
10

Directors
Team activity, individual accountability
• Like a sports team
• If you win, the fans (Shareholders) don’t care so much how
• If you lose, the person who missed the field goal in the
semifinals is accountable!
• So if you have particular
knowledge, bring it to the table
• Team activity so if disagree, keep
the disagreement in the
boardroom
11

Directors
Conflicts of Interest
Basic Principles
• Trust law
• Absolutely forbidden

• Corporate Law
• Permitted in some specified cases with disclosure
and appropriate approval
• Applies to directors or officers
• Material contract or proposed material contract
• Party to or material interest in a party
12

Directors
Conflicts of Interest
How to Disclose
• In writing or in the minutes
• Disclose nature and extent of interest
• When:
• At the first meeting
• If not subject to board approval, disclose when the
director becomes aware

• Best practice: disclose as soon as possible
13

Directors
Conflicts of Interest
Implications
• Director does not vote except specified
circumstances (CBCA):
• Contract relating to remuneration as director,
officer, etc.
• Contract for directors indemnity or directors
insurance
• Contract with an affiliate.
14

Directors
Conflicts of Interest
Best Practice
• Conflicts include any real or perceived situation
where the director’s interest may conflict with the
interest of the corporation
• Director discloses the conflict as soon as
possible
• Director does not receive the board package
material on the issue
• Director is not present during the discussion
15

Directors
Corporate opportunities
• If a director becomes aware of an
opportunity in the corporation’s area of
business or intended area
• Must bring that opportunity to the
corporation
• Cannot appropriate it for the director’s own
benefit
• CanAero v. O’Malley
16

Directors
Conflicting Duty of Loyalty
What happens if a director has a duty to act in the
best interests of Company A and a duty to act in
the best interests of Company B, and those duties
are inconsistent?
• i.e. on the board of Company A, the director hears
of an opportunity, which management of Company
A wishes to pursue, to buy Company X
• Company X’s business is directly related to
Company B’s business

17

Directors’ Defences
Good Faith Reliance

For certain things:
• the financial statements where officer or
auditor represents fairness
• report of a professional

Recommendation: get written certification
each quarter on payments

18

Directors’ Defences
Dissent
If you really disagree don’t just vote against
• formally dissent
• must be entered in the minutes
• or sent in writing to the Secretary before the end of
the meeting
• or sent by registered mail immediately after the
meeting is adjourned
• you can’t vote for a resolution and dissent
• if not present, you can dissent within 7 days after you
become aware of the resolution
19

Directors’ Defences
Resignation
• Must follow the corporate law
requirements
• Cannot continue to de facto act
• Some liabilities (i.e. under the Income Tax
Act) will follow along for a period
• And in some situations resignation could
be breach of fiduciary duty
https://wsandco.com/do-notebook/yes-board-members-can-always-resign-except-when-they-cant/

20

Know Your Legislation
A sample of differences (from BCA model):
• Non-Profits
• s.112.1 – directors are not liable in a civil claim if good faith
and no fraud

• Co-operatives Act
• s.80 – two thirds vote to remove directors
• s.113 - directors have no power to enact bylaws

• Crown Corporations Act
• s.46(1) – directors must act honestly and in good faith “while
taking into account the public policy and business objectives
of the Crown Corporation”
• And must comply with this Act
21

Questions
McDougall Gauley LLP
Nancy Hopkins, Q.C.
Partner
500 - 616 Main Street
Saskatoon, SK S7H 0J6
T: 306.665.5440
E: nhopkins@mcdougallgauley.com

22

LEGAL BASICS FOR BOARDS: WHAT EVERY LAWYER NEEDS TO KNOW
ADDITIONAL RESOURCES

Directors’ Responsibilities In Canada
Web Article:
https://www.osler.com/en/resources/governance/2014/directorsresponsibilities-in-canada

Publication Guide:
https://www.osler.com/osler/media/Osler/reports/corporategovernance/Directors-Responsibilities-in-Canada.pdf
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Know How to Make a Meeting
Run Smoothly
Corporate Governance & Best Practices

William (Bill) Nickel, Partner
March 19th and 21st, 2019

Topics to be Covered:
• Where to find answers, generally
• Board Meetings: Best practices
•
•
•
•

Agenda
Role of the Chairperson
Taking Minutes
Being accountable

• Shareholder/Member Meetings: Best
Practices
• Notice and Content Requirements
• Conduct of the Meeting itself
• Hot Button Topics/Current Issues

Where to find answers?
• Legislation – CBCA, SBCA, Non-Profit Corporations Act,
Co-operatives Act - provide framework
• Bylaws – sometimes provide additional details
• Case law – requires ongoing research and consolidation
• Books - Nathan’s Company Meetings including Rules of
Order, Hartley R. Nathan, Q.C., 11th Edition, 2016, CCH
Canadian Limited, Toronto.
• Other - Chairs and Tables: Corporate governance fo
Directors of Small to Mid-sized Companies, Donald B
Hathaway, 2008, ISI publications, Toronto.

Board Meetings: Agenda
• Person calling the meeting generally sets the Agenda
• Notice and Timing of Meeting Materials
• Reasonably in advance of the Board Meeting (check Bylaws)
• Should include Agenda, time to be devoted to each matter, and
the reports or other materials to be considered or discussed at
the Meeting

• To meet due diligence and fiduciary obligations typical
Board meetings generally include reports on:
• Company Performance – comparison to budget or projections
• Current financial position – identification of known, contingent
and perceived liabilities (outside the ordinary course)
• Material changes to business since last meeting
• Confirmation that PST, GST, source deductions, and corporate
income tax have been remitted and/or provided for

Board Meetings: Conduct of the Meeting
• Chairperson of the Meeting sets the tone
• Chairperson is responsible for the efficient conduct of the
Meeting
• Possess certain core competencies/matrix
• Consensus builder/Interpersonal skills
• Familiar with parliamentary procedure/corporate governance
• Possess Wisdom (not just Knowledge)
• Be engaged in the process
• Needs to keep Board members on track and on point
• Generally guides the discussion and seeks formal resolutions
where necessary or appropriate at meetings
• Hold committee members and management accountable to get
their reports in on time

Board Meetings: Taking of Minutes
• There is no statutory requirement that Boards must take
minutes.
• But there is a statutory obligation on a Corporation to
maintain copies of any minutes of meetings or
resolutions of directors and shareholders.
(see s. 20 SBCA and CBCA)

• If taken, there is no statutory format that minutes are
required to follow.
• Can Board members vote by email or electronic ballot
(such as Doodle Poll)?

Board Meetings: So why take minutes?
• Taking of proper minutes of board meetings is important
for several reasons:
• Facilitates good corporate governance
• Provides continuity and historical record
• Provides record of what was reviewed, presented to
the board, agreed to or authorized
• Most importantly, proper minutes provides evidence
that the board has (or has not) met its fiduciary
obligation to stakeholders.
• Minutes are evidence only that a meeting was held and
that the subject matter in the minutes was discussed. (See
Brandt Investments Ltd. v. Keepright Inc. (1987), 60 O.R. (2d) 73; aff’d (1991), 3 O.R.
(3d) 289 (ON CA)

Board Meetings: Should minutes be signed?
• No statutory requirement
• Best practices suggest… yes
• Why?
• By whom?
• When?

Board Meetings: What if there is disagreement?
• Dealing with errors and omissions
• Preserving integrity of the corporate record
• Dealing with differences of opinion/recall

Board Meetings: Content of Minutes
• Again, no statutory guidance
• Best Practices suggest:
• Date, time and place of meeting
• Who was in attendance (Board and guests)
• Who was not in attendance (of those whose attendance was
expected)
• Quorum requirement having been met
• Approval of prior minutes (if applicable)
… cont’d

Board Meetings: Content Of Minutes Continued
• Highlights of any discussions or reports received by the
board.
• General Rule: not necessary to identify each speaker or the text
of their questions verbatim
• Exceptions to the General Rule.

•

Full text of any resolutions passed
• Unanimous? Abstentions? (s. 118 SBCA/123 CBCA)

• Disclosure of any declared conflicts (see s. 115 SBCA/ 120 CBCA)

Board Meetings: Who is entitled to review the
minutes?
• Finally, some statutory guidance
• Any director and the Corporation’s auditor are entitled to
review the minutes of any meeting of the directors (see s.
20(4) SBCA and CBCA and 164 SBCA/170 CBCA)

• Any interested person (including directors, shareholders,
the auditor and creditors of the company) are entitled to
review the minutes of any meeting of the shareholders
(see s. 21 SBCA and CBCA)

• Shareholders are not generally able to review or have
access to the minutes of the directors meetings (but see s.
120(6.1) CBCA re access to disclosure of conflict)

Board Meetings: What about special committee
or in camera meetings?
• Same rules apply – although for in camera meetings
there is typically discussion but no minutes kept as
access and disclosure can be an issue.
• The chairman of that special committee or in camera
meeting should, as one of the first orders of business,
determine whether formal minutes of the ensuing
discussion are to be kept.

Board Meetings: Should Board members keep
their own notes?
• Yes – for the reasons given previously
• Notes are just evidence of what transpired but do not
necessarily represent the truth of what transpired at the
meeting
• Personal notes are a reflection of the author’s
perceptions of what occurred and was agreed to
• Keeping notes allows author to refresh their own
memory

Shareholder/Member Meetings: Notice
Requirements
• Determine who is entitled to notice:
• Shareholders/members entitled to vote, directors and auditor (s.
129 SBCA / s. 135 CBCA)
• Was a record date set by the Board? (s. 129(1) SBCA / s. 135(1)
CBCA)
• use of record date requires 7 days advance notice in press
• default is close of business on day immediately preceding the date
on which notice is given

• What about beneficial owners? Be mindful of beneficial owners
who hold their shares in a brokerage account or registered plan

• Giving Notice of Annual General or Special Meeting of
Shareholders/Members:
• Look to the Governing Legislation for minimum/maximum notice
requirements - there are differences

Shareholder/Member Meetings: Giving Notice
• Content Requirements of the Notice:
• Look to the governing legislation and Bylaws for prescribed
content requirements:
•
•
•
•

Date & Time;
Place
Matters to be considered
any matter not constituting ordinary business is special business
that may require more detail and/or text of the special resolution
• Remember that special resolution may trigger dissent rights (s. 184
SBCA / s. 190 CBCA)

• Determine how Notice is to be disseminated:
• Look to the governing legislation and Bylaws for prescribed rules
respecting dissemination:
• Snail mail
• Electronic Communication
• Notice and Access

Shareholder Meetings: Information Package
• Determine what needs to be included in the Information
Package to Shareholders/Members:
• Notice
• Is your company permitted or required to engage in mandatory
proxy solicitation? If so:
• Management Information or Proxy Circular – prescribed form
typically specified in the governing legislation
• Form of Proxy – content requirements typically specified in the
governing legislation
• Note: SK Non-profit can not use proxies unless their Articles permit
them to (s. 138(6) SNPCA).

• Material Documents (such as bylaws or comparative annual
financial statements) to be reviewed or approved as applicable

Shareholder Meetings: Information Package
• Special Considerations if preparing and circulating an
information or proxy circular and form of proxy:
•
•
•
•

•

Note the offence provision for failure to comply with the prescribed form which
extends personal liability to directors (s. 144 SBCA / s. 150 CBCA)
Capturing attention of beneficial owners and corporate shareholders
Setting Date for deposit of proxies for use at meeting (s. 142(5) / s. 148(5)
CBCA)
Form of proxy not to confer authority to vote for appointment of director or auditor
unless actual name of nominee to be elected or appointed is set out in the proxy
or a management proxy circular (s. 13 of Regs to the SBCA)
Amendments to CBCA to include (already a requirement for listed companies):
• Election of each director by majority vote – not by slate.
• Each director (including uncontested incumbents) must still receive at least
50% of the votes cast at the meeting in favor of their election; failing which
they must step down within 90 days

Shareholder/Member Meetings: The Meeting
• Be prepared
• Knowledgeable Person at the door – sign in sheet
• Dealing with proxies submitted at the meeting
• Dealing with registered vs. beneficial owners

• Conduct of the Meeting itself:
• Notice acts as Agenda
• Quorum and Adjournment vs. Postponement
• Chairperson sets the tone
• Robert’s Rules of Order vs. Nathan’s Company Meetings including
Rules of Order
• Scripted vs. Unscripted
• Having a Parliamentarian and/or Scrutineer Present
• Shareholder calling written ballot
• Who is entitled to be heard

Shareholder/Member Meetings: Current
Issues
•

Preparing for Proxy battles:
•
•
•
•

•
•

Dealing with proxy advisory firms
Anticipating hot button governance issues
•
•
•

•

Be careful about tipping rules when speaking with key shareholders

Votes for or withheld from voting for
•

•

Social responsibility
Say on pay
Gender Diversity

Strengthening shareholder confidence through transparency
•

•

Advance Notice Bylaws
Setting Date for deposit of proxies for use at meeting (s. 142(5) / s. 148(5) CBCA)
Requirement for a dissident proxy circular in the prescribed form (s. 144(1) SBCA / s. 150(1) CBCA)
Telephone proxy solicitation International Energy and Mineral Resources Investment (Hong Kong) Company
Limited v. Mosquito Consolidated Gold Mines Limited 2012 BCSC 1191

Mason v. Augen Capital Corp 2010 ONSC 5319 clarifies that an instruction from a shareholder to withhold
from voting for is not a vote – shareholder can still vote for someone else – relevant in terms of determining
the number of votes cast when determining which nominees are elected

Empty Voting
•

When a holder of the voting right attached to a share has a reduced economic interest or different economic
interest than that of the bulk of shareholders – Telus’ proposal to eliminate its dual class share structure in
2012

Questions
McDougall Gauley LLP
William (Bill) Nickel, Partner
500-616 Main Street
Saskatoon, SK S7H 0J6
T: 306-653-1212
E: bnickel@mcdougallgauley.com

Know the Financial Statements
Presentation to Law Society of Saskatchewan
March 2019

Agenda
What you are looking at
Accounting Frameworks
Levels of Assurance
What are they telling you
Balance Sheet / Statement of Financial Position
Statement of Retained Earnings / Changes in net assets
Statement of Net income / Operations
Statement of Cash Flows
Notes to the Financial Statements
Questions to ask

What you are looking at

What are you looking at
Accounting Frameworks

International Financial Reporting Standards (IFRS)

Accounting Standards for Private Entities (ASPE)

Accounting Standards for Non Profit Organization

Public Sector Accounting Standards

Accounting Standards for Pension Plans

© Deloitte LLP and affiliated entities.
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What are you looking at
Levels of Assurance

Audit

Review Engagement

Notice to Reader

© Deloitte LLP and affiliated entities.
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What are they telling you

What are they telling you
Balance Sheet / Statement of Financial Position
At a point in time

What do you have?

What do you owe?

Invested capital

Current vs. long term

Working capital

© Deloitte LLP and affiliated entities.
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What are they telling you
Balance Sheet / Statement of Financial Position – Key Ratios

Company A - Statement of Financial Position
$300,000 $500,000
$400,000

$2,000,000

$900,000

$1,500,000

$1,000,000

Cash

Accounts Receivable

Inventory

PP&E

Trade Payables

Long Term Debt

Equity

© Deloitte LLP and affiliated entities.
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What are they telling you
Balance Sheet / Statement of Financial Position – Key Ratios

Current Ratio (Current
Assets/Current Liabilities)

• ($1.8M/$1M) = 1.8:1 $1.80 assets for
every $1 current debt

Acid Test (Current Assets
– Inventory)/Current
Liabilities)

• ($900K/$1M) = 0.9:1 $0.90 assets for
every $1 current debt

Debt to Equity (Total
Debt/Total Equity)

© Deloitte LLP and affiliated entities.

• ($3M/$300K) = 10:1 $10 debt for ever $1
equity

Know the Financial Statement
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What are they telling you
Statement of Retained Earnings / Changes in Net Assets
Unrestricted

Externally restricted

Internally restricted

© Deloitte LLP and affiliated entities.
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What are they telling you
Statement of Net Income / Operations
Operating results for a specific defined period

Identifies revenues and the expenses incurred

Mix of cash and non-cash

CRA uses as the starting point for taxes

© Deloitte LLP and affiliated entities.
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What are they telling you
Statement of Net Income– Key Ratios

Statement of Net Income
$189,000

$511,000

$100,000
$700,000

$5,000,000
$3,500,000

© Deloitte LLP and affiliated entities.

Revenue

Cost of Goods Sold

Operating Expenses

Depreciation

Taxes

Net Income

Know the Financial Statement
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What are they telling you
Statement of Net Income– Key Ratios

Gross Margin Ratio
(Revenue –
COGS/Revenue)

• ($5M/$3.5M/$5M) = 30% for every $1 of
revenue there is $.30 left to pay all other
expenses

EBITDA (NI + Taxes +
Interest Exp.
+Depreciation)

• ($511K+ $189K +$100K) = $800K
Common method to look at cash health of
the company

Net Income Ratio (Net
Income/Revenue)

• ($189K/$5M) = $0.04 in your pocket for
every $1 of revenue that comes in

© Deloitte LLP and affiliated entities.
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What are they telling you
Statement of Cash Flows
Period aligned with income statement

Where did the money come from? Where did it go?

Divided into 3 sections:

Operating Activities - Adjust income for non cash items

Investing Activities

Financing Activities

© Deloitte LLP and affiliated entities.
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What are they telling you
Notes to the Financial Statements
What accounting policies are being followed? Any changes in the year.

Where are the judgements & estimates?

What financial items are at risk i.e. foreign currency?

Are there any commitments or contingencies?

Details of specific accounts and transactions

Concentration of revenue, assets, etc.

© Deloitte LLP and affiliated entities.
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Questions to ask

Questions to ask

• Level of excess cash. Is there any investment policy?

Balance Sheet Prompts

• Are government remittances current?
• Is the working capital positive?
• Is there sufficient liquidity?
• How is the capital structured? How leveraged is the
organization?

• Is the entity profitable, if not; why not?

Income Statement Prompts

• Are the results aligned with the budget?
• Where are the biggest expenses?
• How do we align with peers?

© Deloitte LLP and affiliated entities.
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Questions to ask

Statement of RE

• Is there sufficient capital?
• What are the needs for internal restrictions, if applicable?

Statement of Cash flows

© Deloitte LLP and affiliated entities.

• Were there any non cash transaction i.e., capital leases/
donations in kind?

Know the Financial Statement
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Questions to ask

Other

© Deloitte LLP and affiliated entities.

• What controls are in place to ensure financial statements are
accurate

Know the Financial Statement
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Deloitte, one of Canada's leading professional services firms, provides audit, tax, consulting,
and financial advisory services. Deloitte LLP, an Ontario limited liability partnership, is the
Canadian member firm of Deloitte Touche Tohmatsu Limited.
Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited
by guarantee, and its network of member firms, each of which is a legally separate and independent
entity. Please see www.deloitte.com/about for a detailed description of the legal structure of
Deloitte Touche Tohmatsu Limited and its member firms.
The information contained herein is not intended to substitute for competent professional advice.
© Deloitte LLP and affiliated entities.

Deloitte resources a click away
At Deloitte, we are devoted to excellence in the provision of professional services and advice, always
focused on client service. We have developed a series of resources, which contain relevant and timely
information.
Canada’s Best Managed Companies

Directors

(www.bestmanagedcompanies.ca)

CEO/CFO

Centre for financial reporting

Directors

(https://www.iasplus.com/enca/standards)

CEO/CFO
Controller

The Canada's Best Managed Companies designation
symbolizes Canadian corporate success: companies
focused on their core vision, creating stakeholder
value and excelling in the global economy.
Web site designed by Deloitte to provide the most
comprehensive information on the web about financial
reporting frameworks used in Canada.

Financial
reporting
team
Deloitte Viewpoints

CFO

(https://www.iasplus.com/en-ca/tagtypes/deloitte-viewpoints)

Controller

CFO's corner

CFO

(https://www.iasplus.com/en-ca/cfoscorner)

VP Finance

Financial
reporting
team

Controller

Electronic communications that helps you to stay on
top of standard-setting initiatives impacting financial
reporting in Canada.

Editorial providing insights into key trends,
developments, issues and challenges executives face,
with a Deloitte point of view.

Financial
reporting
team
Deloitte Dbriefs

CFO

(https://www.iasplus.com/enca/dbriefs/webcasts)

VP Finance
Controller

Learning webcasts offered throughout the year
featuring our professionals discussing critical issues
that affect your business.

Financial
reporting
team

{00185620.DOCX}
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Scenarios for Table Discussion – LSS Governance Seminar:
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1. Powers of the Board / Shareholders:
You are the board chair of your nonprofit golf club. You get a call from the CEO seeking input
regarding a situation which has arisen. The club recently terminated their executive chef, and
some of the members have now delivered a petition calling for a members meeting to reinstate
him. The chef was good at customer facing roles including quality of food and customer service,
but really bad at the behind the scenes business of running the kitchen including dealing with
employees and wasting supplies. The club had engaged in a comprehensive employee evaluation
and mentoring process including improvement plans with the chef for two full years; there had
been no improvement, resulting in termination.
What do you tell the CEO to do?

Scenarios for Table Discussion – LSS Governance Seminar:
Page 2

2. Crisis Management:
You are on the Board and the chair of the Risk committee of a large private corporation in a
crowded manufacturing industry (industrial equipment). Your company, and others in the
industry, can periodically experience catastrophic worker safety and product failure issues.
You are summoned to an emergency board meeting in which the CEO advises the details of a
product failure of a consumable part in a machine manufactured by your company, which has
resulted in a serious injury and a fire in a customer plant. In discussion at the board meeting,
CEO advises he has been aware of the potential for failure of this part based on prior customer
feedback for approximately 18 months, and management’s plan throughout that time has been to
reengineer the part when time permits.
Following the board meeting and public breaking of the story of the failure, one of your fellow
board members, who recently attended an industry conference in which emerging industry risks
were discussed, was cornered by a reporter and gave a series of substantive answers to questions
on the topic.
What do you do?

Scenarios for Table Discussion – LSS Governance Seminar:
Page 3

3. Board Dynamics:
You are a board member in a corporation with combined CEO and Board Chair roles. The board
includes an accountant and investment advisor (Members X and Y) who are friends of the Chair
and who have been long time personal financial advisors for the Chair in this and other business
ventures of his family. The CEO/Chair is a dominating personality. Several independent board
members (including at least one member with specific industry knowledge in the area of
opportunity) are quiet personalities from outside of the day to day orbit of the corporation and
the CEO/Chair. All of the Board members are always well prepared.
In a board meeting, CEO/Chair walks in a controversial proposal for a change in strategic
direction of the corporation, permitting participation in a different category of projects outside
the general scope of the current strategic plan. The proposal includes a presentation of a
lucrative potential business opportunity which could be seized by the corporation if the proposal
is endorsed by the board – the opportunity requires a response within a week after the Board
meeting.
Following the CEO/Chair’s presentation of the opportunity, Members X and Y speak strongly in
favour of the proposal, including narrating lengthy discussions having taken place between them
and the CEO in preparation for the Board meeting to analyze the opportunity, profitability
benefits etc. In the ensuing discussion, Member X in particular is very combative and critical of
any board members taking an alternative opinion or position. The CEO/Chair moves to the
question in advance of several of the quieter board members having made any substantial
comment on the issues and proposal.
What do you say when the question comes around?

Scenarios for Table Discussion – LSS Governance Seminar:
Page 4

4. Conflict of Interest:
You are a board member of a funding organization responsible for administering funding to four
non-profit stakeholder organizations (A, B, C and D), as well as being chair of the Governance
Committee. Stakeholder organizations A and B are clients of your law firm.
The organization has a workplace harassment policy, extending to financial stakeholders,
providing for oversight and remedial action ability where required to rectify certain scenarios.
Each of the stakeholder organizations who is funded holds one seat on the Board of Directors.
You receive a call from the CEO seeking your advice related to a how to handle a potential
breach of the workplace harassment policy by an officer of Stakeholder A.
Subsequently you receive Board material for an upcoming meeting in which annual budget
approval and funding distribution is on the agenda. Included in management reporting materials
is a high level relationship status report for the Board regarding each of the stakeholder groups,
including detailed and confidential management assessments of management style, strength and
issues. The budget proposal put forth by management proposes, amongst other items,
reallocating a substantial amount of stakeholder funding including, inter alia, by reallocation of
$300,000 of funding from Stakeholder A and $100,000 of funding from Stakeholder C, as a
$400,000 budget increase to Stakeholder B. The CEO indicates in his report that part of the
reason for the reallocation of funding away from Stakeholder A relates to the workplace
harassment policy breach within that organization.
What do you say to the CEO? What do you do at the board meeting to discuss the budget?
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KNOW YOUR LIABILITY: DUTIES AND
LIABILITES OF CORPORATE DIRECTORS

Brad Hunter, Q.C. (SLIA)
Cory Furman (Furman IP)
Milad Alishahi (MLT Aikins LLP)

Who Can be a Director of a Corporation?


Directors must be individuals, not corporate entities, who
are at least 18 years old, of sound mind and not
bankrupt.

3/15/2019

2

The Duties of Directors and the Source of the Duties

3





Duty to Manage


Section 97 of The Saskatchewan Business Corporations Act (“SBCA”)



Section 102 of The Canada Business Corporations Act (“CBCA”)



Common law

Fiduciary Duty


Section117(1)(a) of SBCA



Section 122(1)(a) of CBCA



Common law

Duty of Care


Section 117(1)(b) of the SBCA



Section 122(1)(b) of the CBCA



Common law
3/15/2019

Duty to Manage
4



Subject to any unanimous shareholder agreement, Directors shall
manage, or supervise the management of, the business and affairs of
a corporation.
 What

is the nature of the duty to manage?

 Focus

on strategic matters affecting the organization’s overall direction and
governance of the organization.


Adopt, amend or repeal corporate by-laws, to issue securities, to declare dividends or to
approve financial statements, among others

 Generally,

leaving day-to-day decision making to executives and managers.

 The

Board of Directors role can be described as that of “stewards of the
corporation”.
3/15/2019

Fiduciary Duty
5



Every Director and Officer of a corporation in exercising their powers
and discharging their duties shall act honestly and in good faith with a
view to the best interests of the corporation.

3/15/2019

Fiduciary Duty
6



What is the nature of a fiduciary duty for Directors?


Act honestly and in good faith vis-à-vis the organization;



Manage the assets of the organization so as to realize its objectives;



Avoid conflicts of interest with the organization;



Not abuse their positions as Directors for personal benefit;



Maintain the confidentiality of information they acquire by virtue of their position;
and



Serve the organization selflessly, honestly and loyally.
3/15/2019

Fiduciary Duty
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To whom is the duty owed?
 The

corporation, not the shareholders or other stakeholders.

 However,

in discharging its duties, aboard of directors should take account

of the reasonable expectations of stakeholder groups keeping in mind the
paramountcy of the corporation’s interests.

3/15/2019

Fiduciary Duty
8



Typical allegations against Directors with respect to fiduciary breaches:
 That

their actions were improperly influenced by considerations of their own personal

interest or of the interests of another corporation in which they hold an interest, on
whose board they sit, or by which they are employed;
 That

they gave more consideration than is appropriate to the interests of particular

shareholders (or other stakeholders) of the corporation; or
 That

they diverted a corporate opportunity to themselves, a family member or

friend, or another entity outside the corporation.
3/15/2019

Indemnification
9

 Situations
 CBCA

where a Corporation may indemnify:

and SBCA allows corporations to indemnify a Director or Officer, or a former

Director or Officer against all costs, charges expenses, including an amount paid to
settle an action or satisfy a judgment, that the individual reasonably incurs with respect
to any civil, criminal, administrative, investigative or other proceeding if:


the individual acted honestly and in good faith with a view to the best interest of the
corporation or other entity at the corporations request.


Note: in the case of a criminal or administrative proceeding that is enforced by a monetary
penalty, the Director or Officer must have had reasonable grounds for believing that the
their conduct was lawful.
3/15/2019

Indemnification
10

 Situations
 CBCA


where a Corporation must indemnify:

and SBCA requires corporations to indemnify a director or officer if:

The individual was not judge by the court or other competent authority to have committed any
fault or to have omitted to do anything that individual ought to have done; and



The individual acted honestly and in good faith with a view to the best interest of the
corporation or other entity at the corporations request and, in the case of a criminal or
administration proceeding, had reasonable grounds for believing that the individuals conduct
was lawful.

3/15/2019

D&O Insurance & ODL Insurance
11



As a lawyer in Saskatchewan, your professional errors and omissions policy through SLIA will not
cover you if you are sued in your capacity as a Director. Coverage under this policy is only for
professional errors and omissions that occur when rendering professional services to others.


However, the CBCA and SBCA allows a corporation to purchase and maintain Directors and Officers
Insurance (“D&O Insurance”) against any liability incurred by the individual in the individuals capacity as
a director or officer.



The Law Society of Saskatchewan has for a number of years carried a separate D&O Insurance Policy
which provides limited coverage for all paid up members of the Law Society.



Additionally, law firms or individual lawyers may decide to purchase and maintain Outside Directors
Liability Insurance (“ODL Insurance”) to provide coverage to individuals who sit as Directors on the Board.

3/15/2019

Lawyers Insurance and D&O Insurance
12



Cautionary tale: Allen v. Aspen Group Resources Corporation, 2012 ONSC 3498



As a Director and a Lawyer sitting on a Board of Directors, you may be asked to provide legal
advice to the Board of Directors. In order to avoid insurance coverage issues, it is a good idea to
ensure that you:


Are clear that you are giving advice as a lawyer (if that is the case).



Have a detailed written retainer for the legal services you provide.



Give advice in writing, whenever possible.



Document in writing all verbal advice given.



Confirm in any written or verbal communication to the Board whether your advice is given pursuant to
your retainer for legal services, or whether you opinion is offered as a director; and accurately reflect in
your billings for legal services.

3/15/2019

Duty of Care
13



Every Director and Officer of a corporation in exercising their powers
and discharging their duties shall exercise the care, diligence and skill
that a reasonably prudent person would exercise the care, diligence
and skill that a reasonably prudent person would exercise in
comparable circumstance.

3/15/2019

Duty of Care

14

What is the nature of the duty of care of Directors?


The standard of care is measured objectively.



Directors will not be held to a standard of perfection.


Facts and circumstances are important.



Duty to comply: must comply with the CBCA or SBCA, the regulations, articles, bylaws, unanimous
shareholder agreements, and, if a publicly traded company, all applicable securities legislation.



Not held to the standard of perfection.



Business judgment rule is applicable.



The standard of care is higher for Directors who are also Officers of the corporation.



Although unsettled, the standard of care may be higher for lawyer-directors when dealing with
legal matters: YBM Magnex International Inc. (Re) (2003), 26 OSCB 5285 at para. 185.
3/15/2019

Duty of Care
15



To whom is the duty of care owed?
 Not

only to the corporation but also to shareholders, creditors and other

stakeholder groups (which explains its applicability in tort and oppression
actions, in which plaintiffs would typically be members of such groups).

3/15/2019

Directors’ Defences to Allegations of Breach of the
Duty of Care
16



Reasonable Diligence
 Section
 No



123(4) of the CBCA.

direct equivalent in the SBCA, however, implied by s.117(1)(b) of SBCA.

Good faith reliance
 Section

123(5) of the CBCA

 Section

117(4) of the SBCA
3/15/2019
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Other Statutory Duties and Liabilities Imposed on
Directors


Publicly Traded Companies




Employment Law




Liability for unpaid wages.

Tax Law




All applicable securities legislation and regulations.

Liability for withheld remittances and source deductions (CPP and EI)

Environmental Law


Environmental legislation can impose personal liability on directors and officers of corporations that
violate environmental laws both federally and provincially.
3/15/2019

Q&A
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THANK YOU


Brad Hunter, Q.C. (SLIA)
 brad@slia.ca



Cory Furman (Furman IP)
 cfurman@furmanip.com



Milad Alishahi (MLT Aikins LLP)
 malishahi@mltaikins.com
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LAW SOCIETY OUTSIDE DIRECTORSHIP LIABILITY INSURANCE
Effected with certain Lloyd’s Underwriters (the “Insurer”) through Lloyd’s Approved
Coverholder (“the Coverholder”) under Agreement No. B0621PFDO07817

3303128 CANADA INC. TRADING AS ALTERNATIVE RISK SERVICES
36 TORONTO ST., SUITE 510 TORONTO, ONTARIO M5C 2C5

DECLARATIONS
THIS IS A CLAIMS-MADE INSURANCE POLICY. PLEASE READ CAREFULLY.
Name of Canadian Intermediary: Alternative Risk Services

Policy No.: LSODL2018-0002

Forms and Endorsements Issued at Inception: LS_ODL180701
1.

Named Insured:

Law Society of Saskatchewan

2.

Address:

#1100-2002 Victoria Avenue, Regina SK S4P 0R7

3.

Policy Period:

From: July 1, 2018
To: July 1, 2019
12:01 a.m. Standard Time at the address shown in Item 2 above.

4.

Limit of Liability:

(A) $1,000,000 Each Loss
(B) $3,000,000 Each Policy Period

5.

Deductible:

$Nil each Claim

6.

Person representing
all Insureds:

Brad D. Hunter, Q.C.

7.

Premium:

$28,350.00 for the Policy Period

8.

Extended Reporting
Period Option:

1 year - 75% of Item 7

9.

Notice of Claim and
Notice of Election:

3303128 Canada Inc. trading as Alternative Risk Services
36 Toronto St., Suite 510, Toronto, Ontario M5C 2C5
Fax No.: 1.855.529.9462

10.

Date of Application:

May 28, 2018

The insurance contract consists of this DECLARATIONS page as well as all coverage wordings, riders, or endorsements that are
attached hereto.
IDENTIFICATION OF INSURER/ACTION AGAINST INSURER
This insurance has been effected in accordance with the authorization granted to the Coverholder by the Underwriting
Members of the Syndicates whose definitive numbers and proportions are shown in the Table attached to Agreement No.
PFDO07817, Unique Market Reference No. B0621PFDO07817 (hereinafter referred to as “the Underwriters”).
The
Underwriters shall be liable hereunder each for his own part and not one for another in proportion to the several sums that
each of them has subscribed to the said Agreement.
In any action to enforce the obligations of the Underwriters they can be designated or named as “Lloyd’s Underwriters” and
such designation shall be binding on the Underwriters as if they had each been individually named as defendant. Service of
such proceedings may validly be made upon the Attorney In Fact in Canada for Lloyd’s Underwriters, whose address for such
service is 1155 rue Metcalfe, Suite 2220, Montreal, Quebec, H3B 2V6.
NOTICE
Any notice to the Underwriters may be validly given to the Coverholder. In witness whereof this Policy has been signed as
authorized by the Underwriters, by 3303128 CANADA INC.

July 9, 2018
Date……………………………………………………….

Per ………………………………………………………………………………………………………

The Insured is requested to read this Policy, and if incorrect, return it immediately for alteration. In the event of an occurrence
likely to result in a Claim under this insurance, immediate notice should be given to the Coverholder whose name and address
appears above. All inquiries and disputes are also to be addressed to the Coverholder.
For purposes of the Insurance Companies Act (Canada), this document was issued in the course of Lloyd’s Underwriters’ insurance
business in Canada.
THIS POLICY CONTAINS A CLAUSE WHICH MAY LIMIT THE AMOUNT PAYABLE.

LAW SOCIETY
OUTSIDE DIRECTORSHIP LIABILITY INSURANCE
NOTICE: This is a claims-made policy. Except to such extent as may otherwise be provided herein,
the coverage afforded under this insurance policy is limited to liability for only those Claims
that are first made against the Insured, and reported to the Insurer while the insurance is in
force. This Policy has been issued by the Insurer in consideration of the payment of
premium and in reliance upon the statements made in the written Application for this Policy,
which forms a part of this Policy. Words appearing in bold face type in this Policy shall have
the meaning as defined in the DECLARATIONS or the DEFINITIONS Section in this Policy.
I.

INSURING AGREEMENTS

The Insurer shall pay on behalf of:
A. the Insured Person who serves in Outside Directorships all Loss resulting from any Claim first
made during the Policy Period for a Wrongful Act;
B. the Law Firm or the Named Insured who may be held vicariously liable for Loss resulting from any
Claim first made during the Policy Period for a Wrongful Act of an Insured Person.
The insurance provided by this Policy is solely for the benefit of the Insured Person, the Law Firm and
the Named Insured and shall be specifically in excess of any other insurance arranged for the benefit
of the Directors and Officers of the Outside Entity and excess of any indemnification provided by the
Outside Entity.
II.

DEFINITIONS

A. “Application” means the application for this Policy or any policy issued by the Insurer of which
this Policy is a direct or indirect renewal or replacement and any materials submitted therewith,
which shall be retained on file by the Insurer.
B. “Claim(s)” means:
1. a written or oral demand for monetary damages, or non-monetary damages, injunctive relief or
other relief; or
2. any civil, criminal, administrative, arbitration or regulatory proceeding initiated against any
Insured Person for a Wrongful Act including any appeal therefrom.
C. “Defense Costs” means all reasonable fees and expenses incurred in the defense of a Claim
provided they are incurred with the Insurer’s prior written consent, including those incurred in
retaining outside lawyers, consultants, or other firms or persons by the Insured to investigate,
defend or appeal a Claim or circumstance reported by the Insured, whether such Claim or
circumstance is ultimately settled or adjudicated. Defense Costs also include lawyer fees and
expenses, the cost of legal, administrative or alternative dispute resolution proceedings, the cost
of appeal bonds, the cost of bonds or release property being used to secure a legal obligation,
reasonable expenses that any Insured incurs while investigating or defending a Claim or
circumstance and legal costs taxed against any Insured in a suit or proceeding.
D.

“Interrelated Wrongful Act” means Wrongful Acts which have as a common nexus any fact,
circumstance, situation, event or transaction or series of facts, circumstances, situations, events or
transactions.

LS_ODL180701
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E. “Law Firm” means the corporation, organization, partnership or entity which employs or is owned
by the “Insured Person”.
F. “Loss” means the total amount which the Insured becomes legally obligated to pay on account of
each Claim and for all Claims in the Policy Period and the Extended Reporting Period, if exercised,
made against the Insured for Wrongful Acts for which coverage applies, including Defense Costs,
compensatory damages, judgements, settlements and costs.
Loss does not include:
1. fines or penalties imposed by law, except compensatory damages for which Insured Persons
are statutorily liable (including penalties and interest related to such statutory liabilities)
pursuant to any Canadian federal, provincial or territorial law;
2. multiple portion of any multiplied damage award, or punitive or exemplary damages, except
where the applicable law in the jurisdiction in which such damages are awarded allows
coverage for punitive or exemplary damages;
3. matters uninsurable under the law pursuant to which this Policy is construed;
4. that portion of any Claim that may be against the Outside Entity or any of the other Officers,
Directors or employees of such Outside Entity, including any portion of any Claim that the
Insured is liable for solely because of any actual or alleged joint and several, solidary or in
solidum liability with other Officers, Directors or employees of such Outside Entity.
G. “Insured” means:
1. all paid-up members of the Named Insured during the Policy Period who are in good standing;
2. retired members of the Named Insured for a twelve (12) month period following retirement
and/or non-payment of professional fees or dues and only in respect of Wrongful Acts rendered
by the Insured Person while a paid–up member in good standing.
3. the Law Firm or Named Insured but only in respect of the Wrongful Acts rendered by the
Insured Person while a paid-up member of the Named Insured in good standing.
H. “Insured Person” means any member of the “Named Insured”, on or after the effective date of
this Policy or any policy issued by the Insurer of which this Policy is a direct or indirect renewal or
replacement, including their estates, heirs, legal representatives or assigns in the event of their
death, incapacity, bankruptcy, or insolvency.
I.

“Outside Directorship” means the position of Director, Officer, Trustee, Governor or equivalent
positions duly held by any Insured Person in an Outside Entity for which the Insured Person may
receive nominal remuneration, consideration or an honorarium and provided the Insured Person is
not also a partner, or salaried employee or salaried Officer, of the Outside Entity.

J. “Outside Entity” means each corporation, organization, charity, trust or entity, including any
Subsidiary thereof but shall not include any corporation, organization, charity, trust or entity,
including any Subsidiary thereof, which is publicly traded on any stock exchange in the United
States of America.
K. “Subsidiary” means any corporation of which the Outside Entity owns or owned more than 50% of
the voting stock, either directly or through one or more of its subsidiaries, whereby coverage is
only afforded with respect to Wrongful Acts committed or alleged to have been committed during
its currency as a Subsidiary.
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L. “Wrongful Act” means any actual or alleged error, misstatement, misleading statement, act,
omission, neglect, negligent act or breach of duty by the Insured Person, individually or otherwise,
committed while acting in his or her capacity as a Director, Officer, Trustee, general partner or
equivalent positions of an Outside Entity, or any matter claimed against him or her by reason of
his or her serving in an Outside Directorship provided such Wrongful Act was committed while the
Insured Person was insured as a member of the Named Insured.
III.

EXCLUSIONS

This Policy does not apply to any Claim against any Insured:
A. based upon, arising from, or in consequence of any circumstance, if notice of such circumstance
has been given under any policy of which this Policy is a renewal or replacement.
B. based upon, arising from, or in consequence of Wrongful Acts committed prior to the effective
date of this Policy or the first policy issued by the Insurer of which this Policy is a direct or indirect
renewal or replacement, if on such date, the Insured had knowledge of such Wrongful Acts, and it
was reasonably foreseeable that they might give rise to a Claim against the Insured.
C. based upon, arising from, or in consequence of any deliberately fraudulent act or omission or any
wilful violation of any statute or regulation by the Insured if judgement or other final adjudication
adverse to the Insured establishes such deliberately fraudulent act or omission or wilful violation.
D. based upon, arising from, or in consequence of the Insured having gained in fact any personal
profit, remuneration or advantage to which such Insured was not legally entitled as evidenced by
either any written statement or written document by any Insured or any judgment or ruling in any
judicial, administrative or alternative dispute resolution proceeding.
E. for the return by the Insured Person of any remuneration paid in fact to him or her without the
previous approval of the shareholders of the Outside Entity if it shall be determined by a
judgement or other final adjudication that such remuneration is in violation of law or if such
remuneration is to be repaid to the Outside Entity under a settlement agreement.
F. which is brought by or at the behest of any Insured or the Outside Entity, or one or more of the
Outside Entity’s Directors, Officers, Trustees, Governors or equivalent positions. However, this
Exclusion shall not apply to a Claim:
1. that is a derivative action brought and maintained on behalf of the Outside Entity by one or
more persons who are not Directors, Officers, Trustees, Governors or equivalent positions of
the Outside Entity and who bring and maintain the Claim without the solicitation, assistance
or participation of the Outside Entity or any Director, Officer, Trustee, Governor or equivalent
positions thereof;
2. by any of the Outside Entity’s Directors, Officers, Trustees, Governors or equivalent positions
where such Claim is in the form of a cross claim or third party claim for contribution or
indemnity which is part of, and results directly from, a Claim which is not otherwise excluded
by the terms of this Policy; or
3. brought by any Director, Officer, Trustee, Governor or equivalent positions of the Outside
Entity who has not served as such for at least five (5) years prior to such Claim being first
made against any Insured Person.
G. for bodily injury, mental or emotional distress, sickness, disease or death of any person or damage
to or destruction of any tangible property, including loss of use thereof.
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IV.

EXTENDED REPORTING PERIODS

If the Insurer terminates or refuses to renew this Policy other than for non-payment of premium:
A. coverage granted by this Policy shall be automatically extended for a period of sixty (60) days
following the effective date of cancellation or non-renewal, but only with respect to any Wrongful
Acts committed prior to the effective date of such cancellation or non-renewal; and
B. the Named Insured, upon payment of an additional premium of seventy-five percent (75%) of the
annual premium, shall have a right to an optional extension of the coverage granted by this Policy
for a period of twelve (12) months following the effective date of cancellation or non-renewal but
only with respect to any Wrongful Acts committed prior to the effective date of such cancellation
or non-renewal. There shall be no right to an optional extension of coverage unless a written
request for this extension, together with payment of the additional premium, is received by the
Insurer within thirty (30) days after the effective date of cancellation or non-renewal of this
Policy. The first sixty (60) days of the optional extension of coverage, if it becomes effective, shall
run concurrently with the automatic extension of coverage granted under A. above. The additional
premium for the optional extension of coverage shall be fully earned at the inception of such
coverage.
The quotation by the Insurer of a different premium or deductible or Limit of Liability or changes in
policy language for the purpose of renewal shall not constitute a refusal to renew by the Insurer.
The Extended Reporting Period shall be part of, and not in addition to, the Policy Period and the Limit
of Liability for the Extended Reporting Period shall be part of, and not in addition to, the Limit of
Liability of the Insurer for the Policy Period. A Claim first made during the Extended Reporting Period
will be deemed to have been made on the last day of the Policy Period. The Extended Reporting
Period shall not be construed to be a new policy and shall otherwise be governed by all the insuring
agreements, conditions, exclusions and definitions of this Policy. The Extended Reporting Period will
not reinstate or increase the Limit of Liability.
V.

LIMIT OF LIABILITY AND DEDUCTIBLE

A. All Loss arising out of the same Wrongful Acts and all Interrelated Wrongful Acts of the Insured
Person shall be deemed one Loss, and such Loss shall be deemed to have originated in the earliest
policy period in which a Claim is first made against the Insured Person and reported to the Insurer
during the Policy Period alleging any such Wrongful Acts or Interrelated Wrongful Acts.
B. The Insurer’s maximum liability for each Loss other than Defense Costs shall be the Limit of
Liability for each Loss set forth in Item 4 (A) of the DECLARATIONS of this Policy.
C. The Insurer’s maximum aggregate liability for all Insureds for all Loss other than Defense Costs on
account of all Claims first made and reported to the Insurer during the Policy Period shall be the
Limit of Liability for the Policy Period set forth in Item 4 (B) of the DECLARATIONS for this Policy.
D. If a Claim is made against any two or more Insured Persons for a Wrongful Act that gives rise to
coverage under this Policy, the Insurer’s maximum aggregate Limit of Liability combined for all
Loss in respect of that Claim shall not exceed the Limit of Liability in Item 4 (A) of the
DECLARATIONS of this Policy, as is in effect at the time such Claim is deemed to have been made.
E. The aggregate Limit of Liability for each Coverage Section as provided in the DECLARATIONS shall
be the maximum aggregate liability of the Insurer under such Coverage Section for all Loss
resulting from all Claims first made during the Policy Period, regardless of the time of payment by
the Insurer.
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F. More than one Claim involving the same Wrongful Act or Interrelated Wrongful Acts shall be
deemed to constitute a single Claim and shall be deemed to have been made at the time at which
the earliest Claim involving the same Wrongful Act or Interrelated Wrongful Acts is first made or
deemed to have been made pursuant to Section VII, REPORTING AND NOTICE.
G. Payments of Loss (other than Defense Costs) by the Insurer shall reduce the Limit of Liability.
VI.

SETTLEMENTS AND DEFENSE

With respect to Wrongful Acts insured by this Policy:
A. The Insurer shall have the right and duty to defend any Claim with respect to which coverage is
afforded by this Policy, but only to the extent that the defense of the Insured is not provided by
the Outside Entity or insurance arranged for the benefit of the Directors and Officers of the
Outside Entity, even if such Claim is groundless, false, or fraudulent, but the Insurer may make
such investigation, negotiation and settlement of any Claim as it deems expedient. The Insurer
shall not be obligated to pay any Claim or judgement or to defend any Claim after the applicable
limit of the Insurer’s liability has been exhausted by payment of Loss or after deposit of the
applicable policy limit in a court of competent jurisdiction.
B. If there is insurance arranged for the benefit of the Directors and Officers of the Outside Entity or
if the defense of the Insured is provided by the Outside Entity, the Insurer shall not be called
upon to investigate, settle or defend any Claims made, or suits brought, or proceedings instituted
against the Insured, but shall have the right and be given the opportunity to be associated in the
defense and trial of any such Claims, suits or proceedings relative to any occurrence which, in the
opinion of the Insurer, may create a potential liability on the part of the Insurer under the terms
of this Policy.
C. The Insurer shall have the right to make any investigation it deems necessary, including, without
limitation, any investigation with respect to the Application and statements made in the
Application and with respect to coverage.
D. If the Insured refuses to consent to any settlement or compromise recommended by the Insurer or
by any other insurer who provides insurance arranged for the benefit of the Directors and Officers
of the Outside Entity and which settlement or compromise is acceptable to the claimant and the
Insured elects to contest the Claim, the Insurer’s liability for Loss, including Defense Costs, shall
not exceed the lesser of either:
1. the amount for which the Claim could have been settled, less the remaining deductible, plus
the Defense Costs incurred up to the time of such refusal; or
2. the applicable Limit of Liability.
The Insurer shall have the right to withdraw from the further defense thereof by tendering control
of said defense to the Insured.
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VII.

REPORTING AND NOTICE

The Insureds shall, as a condition precedent to exercising their rights under this Policy, give to the
Insurer written notice of any Claim made against them for a Wrongful Act as soon as practicable but in
no event later than sixty (60) days after the end of the Policy Period or Extended Reporting Period.
Any such Claim shall be considered to have been first made and reported during the Policy Period or
the Extended Reporting Period.
If, during the Policy Period or Extended Reporting Period, any Insured becomes aware of
circumstances which could reasonably give rise to a Claim and gives written notice of such
circumstance(s) to the Insurer, then any Claims subsequently arising from such circumstances shall be
considered to have been first made during the Policy Period or the Extended Reporting Period in which
the circumstances were first reported to the Insurer.
The Insureds shall, as a condition precedent to exercising their rights under this Policy, give to the
Insurer such information and co-operation as it may reasonably require, including, but not limited to, a
description of the Claim or circumstances, the nature of the alleged Wrongful Act, the nature of the
alleged or potential damage, the names of actual or potential claimants, and the manner in which the
Insured first became aware of the Claim or circumstances.
Notice is to be sent by letter or facsimile to the entity named in Item 9 of the DECLARATIONS.
VIII.

GENERAL TERMS AND CONDITIONS

A. OTHER INSURANCE
This Policy shall apply excess of any other insurance, whether such other insurance is stated to be
primary, contributory, excess, contingent or otherwise, unless such other insurance is written only
as specific excess insurance over this Policy.
B. SUBROGATION
If any payment is made under this Policy, the Insurer shall be subrogated to the extent of such
payment to all of the Insured’s right of recovery. In such case, the Insured shall execute all
papers required and shall do everything necessary to secure and preserve such right, including the
execution of such documents necessary to enable the Insurer to effectively bring suit in the name
of the Insured.
C. TERMINATION OF POLICY
The Insurer shall not be entitled under any circumstances to rescind this Policy.
This Policy shall terminate at the earliest of the following times:
1. Except as stipulated in Item 5 of this Clause, ninety (90) days after receipt by the Named
Insured at the address designated in Item 2 of the DECLARATIONS of a written notice of
termination from the Insurer, or, if a later time is specified in such notice, at such later time.
2. Upon receipt by the Insurer of written notice of termination from the Named Insured, or, if a
later time is specified in such notice, at such later time.
3. At such other time as may be agreed upon by the Insurer and the Named Insured.
4. Upon expiration as set forth in Item 3 of the DECLARATIONS.
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5. Fifteen (15) days after receipt by the individual designated in Item 6 of the DECLARATIONS on
behalf of all Insureds at the address designated in Item 2 of the DECLARATIONS of a written
notice of termination from the Insurer for non-payment of premium.
The Insurer shall refund any unearned premium computed at customary short rates if the policy is
terminated under Item 2 of this Clause. Under any other circumstances, the refund shall be
computed pro-rata.
D. TERRITORY
Coverage under this Policy shall extend to Claims made against the Insured anywhere in the world.
E. ASSISTANCE AND COOPERATION OF INSURED
The Insured shall cooperate with the Insurer and, upon the Insurer’s request, shall attend
hearings and trials and shall assist in effecting settlements, securing and giving evidence, obtaining
the attendance of witnesses and in the conduct of suits. The Insured shall not, except at his or her
own cost, voluntarily make any payment, assume any obligation or incur any expense.
F. ASSISTANCE AND COOPERATION OF THE INSURED PERSON
The Insured Person shall promptly enforce any rights of the Insured Person to indemnification by
the Outside Entity or any other organization.
G. ALTERATION AND ASSIGNMENT
No change in, modification of, or assignment of, interest under this Policy shall be effective except
when made by written endorsement to this Policy signed by an authorized representative of the
Insurer.
H. CONFORMITY CLAUSE
Terms of this Policy which are in conflict with the statutes of those provinces wherein certain
provisions and coverages included under this Policy are not permitted are hereby amended to cover
only those provisions and coverage as apply and conform to such statutes.
I.

CURRENCY CLAUSE
Loss shall be paid in the legal currency of Canada.

J. AUTHORIZATION
By acceptance of this Policy, the Insured Persons, the Law Firms and the Named Insured agree
that the Named Insured may act on behalf of all Insureds with respect to the giving and receiving
of any notice provided for in this Policy as per Item 6 of the DECLARATIONS, the payment of
premiums and the receiving of any return premiums that may become due under this Policy, and
the negotiation, agreement to and acceptance of any endorsement.
K. ECONOMIC OR FINANCIAL SANCTIONS
The Insurer shall not knowingly provide cover or be liable to pay any claim or provide benefit
hereunder to the extent that the provision of such cover, payment of such claim or provision of
such benefit would expose the Insurer to any sanction, prohibition or restriction under any
applicable international economic or financial sanctions legislation.

LS_ODL180701

Page 7

