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What is Social Media? 

• On-line social networking sites  
i.e.: Facebook, Myspace, LinkedIn 
 

• Blogs or ‘Blawgs’ 
 

• Microblogs i.e.: Twitter 



Poll Question 

 
How do you use social media? 



Code of Professional Conduct 
Effective July 1, 2012 

 

Chapter 1  - Integrity 
1.01 (1) A lawyer has a duty to carry on the practice of law and 
discharge all responsibilities to clients, tribunals, the public and other 
members of the profession honourably and with integrity. 
 

Commentaries: 
Public confidence in the administration of justice and in the legal 
profession may be eroded by a lawyer’s irresponsible conduct. 
 

Dishonourable or questionable conduct on the part of a lawyer in 
either private life or professional practice will reflect adversely upon 
the integrity of the profession and the administration of justice. 



4.06 The Lawyer and the 
Administration of Justice 

(1) A lawyer must encourage public respect for and try to 
improve the administration of justice. 
 
Commentary:  The obligation outlined in the rule is not 
restricted to the lawyer’s professional activities but is a 
general responsibility resulting from the lawyer’s position in the 
community. […] A lawyer should take care not to weaken or 
destroy public confidence in legal institutions or authorities by 
irresponsible allegations. […] The mere fact of being a lawyer 
will lend weight and credibility to public statements.  Yet, for 
the same reason, a lawyer should not hesitate to speak out 
against an injustice. 

 



6.05 Public Appearances and Public 
Statements 

 
(1) Provided that there is no infringement of 
the lawyer’s obligations to the client, the 
profession, the courts, or the administration of 
justice, a lawyer may communicate information 
to the media and may make public appearances 
and statements. 
 
 



6.05 Public Appearances and Public 
Statements 

Commentary: 
[…] Dealings with the media are simply an extension of the 
lawyer’s conduct in a professional capacity.  The mere fact 
that a lawyer’s appearance is outside of a courtroom, a 
tribunal or the lawyer’s office does not excuse conduct that 
would be otherwise be considered improper. 
 
Lawyers should be aware that, when they make a public 
appearance or give a statement, they ordinarily have no 
control over any editing that may follow or the context in 
which the appearance or statement may be used or under 
what headline it may appear. 



Social Media blurs the line between personal 
and professional lives. 

• Information, once posted, may become your 
identity and may be accessible forever. 

• If you are identifiable as a lawyer on a social 
network site (either via public information or 
through interpersonal relationships), you should 
regard all communications and postings as being 
professional in nature and to be governed by the 
Code of Professional Conduct. 

• You are responsible for what you post. 
 



Content of Professional or Personal 
Posts and Statements 

• Posts must be truthful, accurate and without 
embellishment. 

• Posts must follow the terms and conditions of 
use are for each social networking venue or 
website. 

• Give credit where credit is due. 

• Avoid personal attacks or hostile 
communications 

 
 



Potential Pitfalls and Red Flags 

• Respect Confidentiality 
• Beware of establishing an unintended solicitor-

client relationship. 
• Legal Advice: Never offer or appear to offer legal 

advice online. Individuals should not give legal 
advice or otherwise form solicitor-client 
relationships while using social media. 

• Beware of Conflicts of Interests. 
• Marketing 

 



Examples: 
Posting Comments and Opinions 

• You may be engaged in a general discussion about 
access to justice issues and while posting a comment 
about your previous experiences, you inadvertently 
disclose information about a previous case you worked 
on. 

  
• You may be venting and wish to post a comment about 

a colleague to another person and instead of sending it 
to only one person you send it to everyone connected, 
making your opinion public, much like the accidental 
“reply all “ in the world of email, but on a grander 
scale. 
 



Example: 
Administration of Justice 

• The Law Society received a complaint from Mr. 
A in which Mr. A complains about the writings 
of Lawyer X on his personal weblog. The 
personal weblog of Lawyer X generally does 
not deal with legal matters. Lawyer X uses 
intemperate language to describe Mr. A 
throughout the weblog and posts offensive 
entries from the weblogs of other bloggers. 
 



Be Careful: 
• “This is the kind of guy that gives lawyers a bad name. 

He is relying on intimidation and blackmail to get the 
lousy $500.  Don’t pay him. I hate these sleazy 
operators.”  The BC lawyer suggested that his 
comments were justified given the blameworthy 
conduct of the Ontario lawyer.  

  
• Blog posts by members of the law Society of 

Saskatchewan was made aware of blog posts 
commenting on the veracity of testimony being 
provided by police officers. 

  
 



Good Character: 
The Law Society of Upper Canada opposed an 
application on the basis that the applicant was not of 
good character.  The blogs maintained by the applicant 
contained unsubstantiated and defamatory allegations 
against a number of organizations. In addition to these 
unsubstantiated and defamatory allegations, the blogs 
contained statements that were discriminatory or 
threatening violence to individuals. These include anti-
Semitic slurs, references to individuals deserving of 
capital punishment, or taken by the neck, the Canadian 
government wanting a war and references to the British 
government as the snake of Britain engaged in a 14-year 
battle against one person (presumably the applicant). 



Ethical Issues and the media:   
A Lawyer’s Perspective 

Michael Tochor, Q.C. 
MacPherson Leslie & Tyerman, LLP 



Traditional Media 

 
 

 



They may be friendly, but they are not 
your friends. 



Lawyers and the Media 

 
USA v. Cobb 
 
 
The State v. Orenthal James Simpson 



USA v. Cobb 2001 SCC 19 
 

“You are going to be the 
boyfriend of a very bad 

man if you wait out your 
extradition” 

 
 

“We do not condone the 
threat of sexual violence” 

 
 



The State v. O.J. Simpson 



Lawyers and the Media 

You own the answer 
 

Dignified Restraint 



Dore v. Barreau 2012 SCC 12 

“An insolent lawyer is 
rarely of use to his client” 
 

“You are pedantic, 
aggressive and petty in 

your daily life” 
 

“constrained by their 
profession to act with 

dignified restraint” 



Code of Professional Conduct 

Commentary to R. 6.05(1) 
 

“Dealings with the Media are simply an 
extension of the lawyer’s conduct in a 

professional capacity” 

 



Lawyers and Social Media 

 Unintended 
Relationships 
 

 Conflicts 
 

 Unauthorized practice 
 

 Confidentiality 
privilege 



Corporate Use of Social Media 



Ethical Issues and the media: 
The Lawyer and Media Encounter 

John Gormley, Q.C. 
Rawlco Radio 



Poll Question 

 
When approached by the media, I: 



Why the Media and Why Me? 

 Creatively managing the media to get positive 
coverage and media play 
 
 
 Reactively managing the focus of the 

interview in order to control or minimize 
negative coverage. 



Knowing the Media 

What reporters want in a story and how they 
will get it: 

 
1. The journalist and news gathering 

organization 
 

2. Focus and objective of media interest in a 
story 
 

3. White Hats and Black Hats 



Rules to Live By for Avoiding the 
Pitfalls 

1. Develop consistent approach 
 Develop your own media checklist – include the 

“dos and don’ts” 
 

2. Learn the nature of the story before you are 
in it 
 

3. Develop your themes and do not deviate 



Practical Techniques for the Media 
Encounter 

1. Form/Language/Structure and how to face the 
questions: 
 think about how it sounds and how it looks in print 

 feed the media the words you want them to use 

 avoiding “hot” words and preferring understatement 

 say only what needs to be said and briefly 

 watch for their premises and your preambles and 
rambling 



Practical Techniques for the Media 
Encounter 

2. Technical rules – time constraints and 
lengths for each media form 

3. Think the clip/quote 

4. Stay on message 

5. Use the pyramid 

6. Bridge back 

7. Dynamics of the reporter-subject 
interaction. Reporter gets the last word.  
Always wins. 



The Lawyer’s “Do List” for the Media 
Encounter 

 Be available and accessible 
 Call a reporter back immediately (after buying time, 

when ambushed) 
 Have instructions from your client 
 Change your schedule to accommodate the reporter’s 

deadline 
 Say “no” if you have to, but be firm, courteous and direct 
 Ask the reporter about the nature of the interview, 

probing tactfully to find intentions and biases 



The Lawyer’s “Do List” for the Media 
Encounter 

 Ask who else is being interviewed 
 Have a positive attitude and be polite 
 Have two or three key themes and stay on them 
 Bridge to your key themes 
 Be factual and concise 
 Use anecdotes, examples, and numbers easily 

understood 
 Correct yourself if you realize you’ve made a 

mistake 
 Be honest, always. 



The Lawyer’s “Don’t List” for the 
Media Encounter 

 Fudge, guess, make-up an answer, exaggerate or lie 

 EVER say “no comment” 

 Say anything off the record; nothing is off the record.  If 
you don’t want it reported, don’t say it. 

 Let the reporter set the agenda 

 Be negative 

 Argue with a reporter; you cannot win 

 Lose your cool or over-react to a hot question 



The Lawyer’s “Don’t List for the Media 
Encounter 

 Respond to questions that: 
o Ask about the statements or positions of others; 
o Call for speculation 
o Are hypothetical 
o Are “either-or” 
o Have inflammatory preambles; or 
o Are inaccurately premised 

 Smother them with jargon-filled language – Legalese 
does not work 

 Ask to see a copy of the story prior to publication 



Ethical Issues and the Media:   
Scenarios 

Panel Presentation and Discussion 



Scenario 1 
You have been retained to act for a wrongfully dismissed employee of 
a large corporation.  Your client has advised you that many of the 
corporations employees, including management maintain Facebook 
pages and that she was ‘friends’ with some of them.  Your client has 
advised that she had previously seen some rather unfriendly 
comments being made about the employer on other employee’s 
Facebook pages.  Since your client was fired, she has been 
‘unfriended’, so your client suggests that you send a friend request to 
some of the employees as they will ‘friend’ anybody, and she gives 
you a list of names.   
 
There is a concern that the other employees may not be forthright 
with their opinions when the time comes because they would not 
want to lose their jobs.  You intend to use any of the information you 
obtain to advance your client’s interests in the litigation.  You send a 
‘friend’ request that contains only your name.  You are aware that the 
corporation has representation and you know who that lawyer is, in 
fact he is a Facebook friend of yours. 



Have you done anything that is unethical or 
contrary to the  

Code of Professional Conduct? 
 

• Could this be considered as communicating 
with a represented party? 
 

• Is this different from accessing a web page? 
 

• Can you ethically use the information 
accessed? 



Additional Scenario Facts: 

As you are digging around on Facebook for your 
wrongful dismissal client, you happen across 
the name of a juror from an upcoming criminal 
trial where you are representing the defendant.  
You open the juror’s Facebook page and the 
privacy settings allow you to access the full 
Facebook page of the juror. 
 
Any concerns? 



Scenario 2 
You are a well known family law lawyer and you are 
contacted by a prominent politician who wants a divorce.  
The politician does not feel comfortable meeting with you at 
your office because it is in the building across the street from 
her husband’s place of work.  So you suggest a small out-of-
the-way restaurant, where it is not likely anyone will 
recognize you or your client. 
 
The meeting goes well and the politician advises over dessert 
that she will retain you.  You are an avid tweeter and have 
recently started using Twitter as a business development 
tool.  You tweet on the way back to your car, “Had a great 
meeting with a new client.  Life is good”.  Because you have 
enable the ‘tweet your location’ feature on your Twitter 
account, your update includes your exact coordinates at the 
time of your post. 



What are the Ethical Concerns? 

• Confidentiality 
 

• Inadvertent disclosure 



Scenario 3 

A lawyer has been retained to represent a 
woman who has been accused of attempting to 
kill her mother-in-law.  Following the first 
appearance, the lawyer states the following 
comment to the media on their way out of the 
Court House. 
 
“My client is innocent!  The charges will be 
dropped, this is outrageous!  She is an 
upstanding citizen and justice will be served 

i  h    f h  i ” 



What are the Ethical Concerns? 

• Fair trial 
 

• Jury neutrality 
 

• ‘Foot-in-mouth’  



For Further Information… 

 
 
Law Society of Saskatchewan 
Phone: (306) 569-8242 
Website: www.lawsociety.sk.ca 
 
Code of Professional Conduct 
http://lawsociety.sk.ca/media/34192/code2012.pdf 

 
 

http://www.lawsociety.sk.ca/
http://lawsociety.sk.ca/media/34192/code2012.pdf
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