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 “Why is there so much controversy about drug testing? I 

know plenty of guys who would be willing to test any drug 

they could come up with.” 

 George Carlin, Comedian 
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Drug & Alcohol Testing 101 

 Prohibition against discrimination on basis of disability 

(addiction disability) is reason for Canada’s aversion to 

drug/alcohol testing (particularly random testing) 

 Positive drug tests do not (necessarily) establish 

impairment – theory is that an employee’s performance 

should be assessed on its own merits 

 A refusal to employ because of a positive test result may 

constitute discrimination on the basis of an addiction 

disability 

 Canadian Civil Liberties Assn. v. Toronto Dominion Bank (1994), 22 C.H.R.R. D/301 

(Can. Trib.); quashed (1996), 25 C.H.R.R. D/373 (F.C.T.D.); affirmed (1998), 32 

C.H.R.R. D/261 (TD Bank).  
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Drug & Alcohol Testing 101 

 Drug and alcohol testing is permitted for employees who 

work in safety-sensitive positions (including those who 

supervise employees working in safety-sensitive positions) 

 Testing is not permitted for employees who do not work in 

safety-sensitive positions 
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Poll Question: 

In what circumstance is random/ 

unannounced drug testing allowed for 

safety-sensitive employees? 
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Safety-Sensitive Positions   

 Safety-sensitive positions include those where impaired 

performance could result in a significant incident affecting 

health and safety of employees, customers, the public, 

property or the environment 

 Includes managers who oversee safety-sensitive positions 

 Sitting behind a desk does not necessarily exclude an 

employee from being safety-sensitive 
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Entrop v. Imperial Oil Ltd. 

 Entrop v. Imperial Oil Ltd. (1995), 23 C.H.R.R. 196 (Ont. 

Bd.), [2000] O.J. No. 2689 (Ont. C.A.)  

 Leading Canadian court decision on the interplay of drug 

and alcohol testing in the workplace and human rights   

 Imperial Oil's substance abuse policy required employees 

to disclose past drug or alcohol abuse problems   

 Entrop, safety-sensitive employee, had suffered from a 

drinking problem years before, and disclosed that fact to 

the company.  He was removed from his job, even though 

he had not used alcohol for several years.   

 Filed complaint with Ontario HRC – went to Ont CA 
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Imperial Oil – the Canadian Model of 

Testing 

 From Imperial Oil, Court found that testing is only 

permitted for safety-sensitive positions (the “Canadian 

Model”) 

 Random testing, even for safety-sensitive employees, is 

discriminatory and not permitted 
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The Canadian Model 

 The Canadian Model of testing only allows for testing of 

safety-sensitive employees, and only in the following 

circumstances: 

1. Pre-employment and pre-placement; 

2. For cause (reasonable suspicion testing); 

3. After an accident or near miss (post-incident testing); 

4. Randomly/unannounced only as part of a return to work 

plan. 
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Justifying Testing Under Canadian Model 

- 3-Part Meiorin Test 

If need for testing/testing policy is challenged, Employer must 

prove that a drug/alcohol testing policy was: 

1. Adopted for a purpose rationally connected to the 

performance of the job; 

2. Adopted in an honest and good faith belief that it was 

necessary to the fulfillment of that legitimate, work-related 

purpose; 

3. Reasonably necessary to accomplish the legitimate work-

related purpose 

If 3-step test is met – then testing is a “bona fide occupational 

requirement” 
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Safety-Sensitive Employment 

 Other cases have confirmed that the safety-sensitive 

nature of some employment creates special 

circumstances: Industrial, Wood and Allied Workers of 

Canada v. Weyerhaeuser Co. [2004] B.C.C.A.A.A. No. 71 

and [2004] B.C.C.A.A.A. No. 164.  

 Arbitrator determined that the Company's operations were 

correctly characterized as inherently safety-sensitive such 

that the Company was not required to adduce evidence of 

an actual substance abuse problem in the workplace as a 

pre-condition to the introduction of a drug and alcohol 

testing policy.  
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Leading Arbitration Decision 

 Canadian National Railway Co. and Canadian Auto 

Workers, (2000), 95 L.A.C. (4th) 341  

 Leading arbitration decision dealing with the balance 

between the rights of the employee to both privacy and 

non-discriminatory treatment, and the employer's right to 

engage in substance testing in the interests of safety. 

 Arbitrator found: 

 Testing only allowed for safety-sensitive positions 

 Random testing not allowed except as part of treatment or return 

to work after treatment 

 Positive drug test cannot be grounds for automatic dismissal – still 

have to consider accommodation 
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Poll Question: 

When can pre-employment 

drug/alcohol testing occur for 

applicants for safety-sensitive 

positions? 
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Random Testing 

 Traditionally - Unannounced (random) testing is only 

acceptable as part of return to work or treatment program 

 But – new decision allowing random alcohol testing 

 Irving Pulp & Paper Ltd. v. CEP 2011 NBCA 58 

 Alcohol testing does show impairment 

 But contrary to Canadian Model where there has to be other 

evidence to suggest reasonable cause 

 Appealed to Supreme Court of Canada pending (leave to appeal 

application granted March 22, 2012) 
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Accommodation 

 Even when drug/alcohol testing is appropriately applied to 

an employee, the employer still must accommodate to the 

point of undue hardship 

 Positive drug/alcohol test cannot be grounds for automatic 

dismissal (until disability is ruled out) 
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Pre-placement Testing – Critical Aspects 

1. Requirement of pre-placement testing, and the process to 

be followed, should be clearly set out in Policy; 

2. Testing should only be required for safety-sensitive 

positions; 

3. Applicants for employment should be aware that they will 

be tested (to allow for washout period) 

 The goal of testing is not to identify someone who uses drugs, but 

someone who is unable or unwilling to abstain for long enough to 

test negative 
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Pre-placement Testing – Critical Aspects 

4. Testing should occur only after a conditional offer of 

employment is made 

5. Testing should be part of standard hiring protocol (with 

medical) 

6. Usual steps should be taken to ensure efficacy, integrity of 

samples, privacy and respect 

 Alberta Human Rights and Citizenship Commission) and Chiasson v. Kellogg 

Brown & Root (Canada) Co., [2006] A.J. No. 583, rev'd [2007] A.J. No. 1460, 

leave to appeal to S.C.C. refused [2008] S.C.C.A. No. 96; and Weyerhaeuser 

Co. (c.o.b. Trus Joist) v. Ontario (Human Rights Commission), and Chornyj, 

[2007] O.J. No. 640, (Div. Ct.).   
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Dealing with a Positive Test: Pre-placement 

 Disclose positive result 

 Determination re: addiction disability 

 If yes (and applicant wishes to continue with employment) 
mandatory referral to addictions specialist 

 Where no addiction – re-test after washout period 

 If negative, then placement subject to opportunity to 
consult addictions specialist 

 If second test positive and no addiction identified – offer of 
employment withdrawn 

 If addiction identified – conditional offer of employment 
withdrawn and treatment suggested with opportunity to 
apply again 
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Reasonable Cause/Post-incident Testing 

 When do you have reasonable cause? 

 Determining “fitness for work” 
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Reasonable Cause / Post Incident 

Testing 

 Under the Canadian Model, drug/alcohol testing policies 

can require testing for alcohol and specified drugs "after a 

significant work accident, incident or near miss as 

determined by management" and "where reasonable 

cause exists to suspect alcohol or drug use or possession” 

in violation of the policy 
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Reasonable Cause / Post Incident 

 Provisions requiring drug and alcohol testing of employees 

in safety-sensitive positions after an accident or near-miss 

incident will likely withstand challenge under human rights 

legislation. With respect to drug testing, employers must 

satisfy the requirement that testing is “necessary as one 

facet of a larger process of assessment of drug abuse”. 

 Any drug and alcohol testing policy should be 

comprehensive with regard to providing services to 

employees to combat substance abuse problems. Policies 

should be directed towards ensuring the health and safety 

of employees and the workplace as a whole.  

 

21 



www.mlt.com  Regina  | Saskatoon   |  Calgary  |  Edmonton 

LAWYERS 
Reasonable Cause / Post Incident 

 Provisions requiring testing in similar circumstances of 

employees who work in non safety-sensitive positions are 

unlikely to be upheld. 

 Provisions which require for automatic dismissal upon a 

positive test are unlikely to be upheld (accommodation will 

be required in most circumstances). 
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Post-incident 

 Step 1 - Did an Incident Occur? 

 Determine whether there are reasonable grounds to 
believe that an accident, near miss or other potentially 
dangerous event occurred.  

 Ask: Accident or Near Miss? 

 Describe:  

 Injury  

 Vehicle damage 

 Equipment damage 

 

 Other potentially dangerous occurrence  
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Post-incident - Reasonable Grounds 

 Step 2 - Determining Reasonable Grounds 

 Determine if there are reasonable grounds to believe the 

use of alcohol or drugs was not a factor in the incident, 

near miss or other potentially dangerous occurrence.  

 If alcohol or drugs could not be a factor then do not test 
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Determining No Reasonable Grounds 

 Criteria to determine that the use of alcohol and/or 

substances did not cause the incident, near miss or other 

potentially dangerous occurrence include: 

 Acts of God i.e. wind, weather 

 Clear mechanical breakdown  

 Victim of another person’s actions 

 Employee was an innocent bystander 

 Victim of an operational upset 

 Other (be prepared to describe) 
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When Testing is Required 

 Step 3 – When Testing Is Required 

 Alcohol and substance testing is required when an incident 

is related to an employee’s work and impairment cannot be 

ruled out as possible contributing factor 

 If there are signs of actual impairment those signs must be 

recorded 

 Reasonable Grounds (use checklist) 

 Physical evidence  

 Physical behaviour 

 Behavioural symptoms 

 Other  
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Dealing with a Positive Test – Reasonable 

Cause or Post-incident 

 Frank discussion re positive result 

 Determination re: addiction disability 

 If yes referral to addictions specialist and treatment 

 If no, termination 

 Upon successful completion of treatment, reinstatement on 

conditions (where no undue hardship), including random 

testing 

 Relapse is an issue 
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Union challenge 

 It is generally accepted that an employer's right to manage 

under a collective agreement includes the right to take 

reasonable steps to ensure a safe and productive work 

environment.  

 Employers have a duty to provide a safe workplace under 

occupational health and safety legislation. Employers can 

implement rules to further that objective.  

 Tests have developed within arbitral jurisprudence to 

weigh the competing interests of the right to manage 

safety versus the right to privacy - and to determine the 

scope of the right to manage in these cases.  
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 In balancing the right to manage versus rights of 

employees, the rule most often followed is that set down in 

Re Lumber & Sawmill Workers' Union, Local 2537, and 

KVP Co. Ltd. (1965), 16 L.A.C. 73.    

 That case stands for the proposition that a rule which is 

introduced unilaterally by an employer must satisfy the 

following requirements: 
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KVP Requirements – Drug Testing 

 It must not be inconsistent with the collective agreement. 

 It must not be unreasonable. 

 It must be clear and unequivocal. 

 It must be brought to the attention of the employee 

affected before the company can act on it. 

 The employee concerned must have been notified that a 

breach of such rule could result in his discharge if the rule 

is used as a foundation for discharge. 

 Such rule should have been consistently enforced by the 

company from the time it was introduced. 
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Discussion 

 

 

Questions? 


