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TRUST CONDITIONS: 

 

One of the most common areas where lawyers find themselves in difficulty with other 

lawyers, clients and the Law Society relates to the imposing and accepting of trust conditions.  

All too often lawyers use trust conditions for the purposes of furthering/filling out agreements 

where some necessary elements are not contained in the contract.  The prime example is real 

estate transactions where there is no provision for payment of late interest yet lawyers will 

impose trust conditions suggesting interest at the common rate of Bank of Canada overnight 

prime rate plus 4%.  This trust condition by the vendor’s solicitor is often accepted by the 

purchaser’s solicitor even though the vendor and the purchaser did not address interest in the 

contract.  Was it a matter of not directing their mind to the issue or agreeing not to pay any 

interest which is sometimes the case when zero/none is inserted in the agreement.  

Nonetheless, vendor lawyers will still seek late closing interest in most instances for the benefit 

of their client yet the purchaser’s acceptance of such a condition may be contrary to his/her 

client’s express wishes and understanding.  Both lawyers should consult their respective clients. 

 

There are other examples of completing contracts by way of trust conditions.  

Particularly in the family law area often times Separation Agreements have additional terms 

imposed by virtue of the trust conditions.  Yet many lawyers seem to not realize by accepting 

the trust conditions they are creating personal liability to perform the obligations under their 

client’s contract.  For example, accepting a trust condition that a child be enrolled at a certain 

day care and the client does not do so.  The lawyer is left in breach and likely will face 

consequences from the Law Society.  In a commercial transaction a lawyer may accept a trust 

condition that states his client will deliver a phase II environmental assessment no later than 

June 15, 2013 all the while his client has not requested an assessment be conducted.  Had the 

term been in the agreement there is a simple breach but by virtue of the term being imposed as 



 

 

a trust condition and accepted by the lawyer, the lawyer now has the personal obligation to 

provide the phase II assessment by a certain date. 

 

It is absolutely the best practice not to impose trust conditions which burden the other 

lawyer with the actual obligation and it is equally as important not to accept trust conditions that 

will create personal obligation(s) if the client chooses not to comply. 

 

*For more examples of trust condition issues check the Law Society website under Code of 

Professional Conduct Rulings and enter the keywords “trust – condition – agreement”. 

   

 

FILE ORGANIZATION: 

 

Aside from the paperless office, it is all too often an occurrence that lawyers have file 

folders with copies of correspondence, pleadings, agreements randomly and haphazardly within 

the folder.  This creates many issues not only for the lawyer when coming back to a file after a 

period of time but also any other lawyer who may have to then deal with the file in the future. 

 

From a practical perspective organization is beneficial and helps with efficiencies.  The 

use of brads/spikes for the purposes of correspondence to be held in one area and sub files for 

pleadings along with tables of contents associated with the pleadings etc. allow for quick 

reference and review.  The correspondence spike should be in chronological order which would 

also contain all printed emails when dealing with lawyers and clients using said technology.   

 

Another point all too often found neglected by lawyers, albeit it may be from being 

extremely busy, is the fact that there is no verification of client instructions or consents by the 



 

 

other lawyer.  For example, you contact your client by telephone to seek his/her advice on a 

matter and the client provides said instruction to proceed in a certain fashion.  It is certainly in 

the lawyer’s best interest then to do a short letter or an email back to the client verifying the date 

and time of the call and the instruction received.  This provides proof in the event of issues with 

the client in the future as to what the instructions were and it also affords the client the 

opportunity to correct the instruction if misunderstood by the lawyer. 

 

It is also suggested that files be color coded as to matter type or provided certain 

numbers.  Again, by way of an example, all red files are family law files whereas all yellow files 

are real estate files or all family law files start with the number 100-?? and all real estate files 

start with 500-?-?.  This allows for quick identification. 

 

One of the other factors often seen by practice advisors are the amount of files being 

held within the confines of a lawyer’s particular office/work area.  All too often the files are 

stacked on the floor, chairs, credenzas, desks to the point the files get buried and are not 

addressed in a timely fashion.  It is certainly the best practice to refile files daily and/or minimum 

weekly and ensure entry into the diary system.   

 

 

HIT BY A BUS: 

 

In follow up to file organization, it is a best practice to when initially receiving instructions 

and opening a file that the materials/documents received from the client be organized and 

summarized.  For example, a financial institution sends instructions to a lawyer with respect to a 

business that has defaulted in its payments.  The client sends copies of the loan documentation.  



 

 

The best practice is for the lawyer to then reduce the loan documentation into a summary.  The 

summary would have: 

 

1. Application for Credit – June 15, 2013 

-borrow $100,000.00 at prime plus 2 on demand but until with monthly payments 

-purpose to purchase computerized cutting machine; 

-signed by two officers with corporate seal 

 

2. Promissory Note – June 30, 2013 

-$100,000.00 at prime plus 2 on demand but until demand $500.00 monthly payments 

-two offices signed with corporate seal 

etc. 

 

The summary then can be referred to at any given time during the life of the file should 

the lawyer need to address dates, times, amounts, rates etc.   

 

Checklists are often times of benefit with respect to files both in terms of determining at 

what part of a proceeding you are at and for in the unfortunate event someone else has to 

address your files due to your being unable to do so.  This extends not only to sole practitioners 

but also to practitioners within larger firms who will require another lawyer to take over their files 

at any given time.  As a best practice, any lawyer should be able to review another lawyer’s file 

and know exactly what has occurred and what yet needs to be done.  Frequent updates and 

reporting to the client, whether by letter or email, as to what has evolved and next proposed 

steps are invaluable in this regard.  Memos to file are also of great assistance when the memo 

contains an overview and proposed strategy.  By way of advice, lawyers need to think about 

handling a file as if they will not be there to conclude the matter.  


