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Part 7 Background 
 What this Part is about: This Part allows a claim to be 

resolved through processes to expedite proceedings or 
avoid a full trial. These processes include applications: 

 • to resolve a particular issue or question,  

 including a question of law; 

 • to apply for summary judgment; and  

 • to strike out a pleading or other document. 

 

 Focus of the presentation is on the first two components of 
Part 7. (Despite some minor wording changes, Rule 7-9 
does not substantively change Rule 173). 
 



Question or Issue 
 Rule 7-1 sets out the framework for determinations of “questions 

or issues” 

 

 The information note to Rule 7-1 suggests that the term, 
“question or issue”, should be broadly interpreted and may 
include: 

• questions of law, 

• questions of fact, 

• questions of mixed law and fact, 

• questions of jurisdiction, 

• questions of the legal capacity of the parties, 

• questions of admissibility of evidence, and 

• questions of the effect of other pending proceedings between 
the same parties in respect of the same subject matter. 

 



Application in Other Jurisdictions 
 Alberta and the Federal Court have a similar rule. In these 

jurisdictions the rule has been relied on for the following 
purposes: 
• Severance of issues/parts of a claim 

• Determination of the interpretation and application of many types of 
legislation including the determination of limitation periods 

• Determination of a party’s status (ex. whether an assignee of a 
contract)  

 

 Depending on the nature of the question or issue, a 
determination under Rule 7-1 has the potential to dispose 
of the whole of an action 

 



Scope of Determination 
 The Rule provides the court discretion to order the 

determination of a question or issue for the purpose of: 

 (i) disposing of all or part of a claim; 

 (ii) substantially shortening a trial; or 

 (iii) saving expense 

 

 The determination of the particular question or issue may 
not necessarily determine the entirety of the case but the 
possibility is open under this Rule 



Scope of Determination 
 As explained in Schilling v Canada (Minister of Natural 

Resources  by Rothstein J.A. (as he then was) in reference 
to Federal Court Rule 220: 

 

“To the extent that the answer to the preliminary question of 
law resolves all issues in the action, it determines the outcome 
of that action. There is nothing left after the preliminary 
question to go to trial. I acknowledge that a preliminary 
question may be relevant to only certain issues in an action 
and, in such case, the remaining issues may be reserved for a 
trial.” 

 



Scope of Determination 
 As noted judgment can be rendered on the basis of a 

determination of a question or issue under Rule 7-1. 
However, the Rule also contemplates the 
determination of discrete issues that might only be a 
finding of fact or a determination that does not wholly 
dispose of a claim(see Rule 7-1(3)) 



Two-Step Process 
 Rule 7-1 envisions, at minimum, a two-step process.  

 

 The first step involves an initial application to consider 
whether a particular issue or question is appropriately 
determined under the rule.  

 

 If such a determination is appropriate, the Court may 
also consider the manner in which the question or 
issue should be determined at a subsequent hearing. 

  

 
 

 



Initial Application under 
Two-Step Process 

 The onus is on the applicant to establish any of the three 
factors described in the Rule, whether the determination of 
the question or issue is likely to result in any of the 
following: 

• dispose of all or part of a claim,  

• substantially shorten a trial, or  

• save expense.  

 

 In making this determination the Alberta courts are guided 
by the foundational rules which are substantively the same 
as Saskatchewan’s new foundational rule 



Foundational Rule 
 “(1)The purpose of these rules is to provide a means by which 

claims can be fairly and justly resolved in or by a court process in a 
timely and cost-effective way. 

 

      (2)  In particular, these rules are intended to be used: 

 (a)  to identify the real issues in dispute, 

 (b)  to facilitate the quickest means of resolving a claim  

 at the least expense, 

 (c)  to encourage the parties to resolve the claim themselves,  

 by agreement, with or without assistance, as early in the 
 process as practicable”  

 

 



Foundational Rule 
 In Gallant v. Farries, 2012 ABCA 98 the Court made the following 

points: 
 

 the foundational rules, "exist to help interpret ambiguous Rules or 
doubtful points. They do not repeal, nor give a judge power to 
dispense with observing, specific Rules which do not appeal to 
that judge“ 
 

 the "purposes provisions can provide some guidelines for 
interpretation, but they cannot be used by individual judges to 
override provisions of specific Rules on a case-by-case basis“ 
 

 "Civil procedure has to be practical at its core, and that requires 
flexibility. On the other hand, litigants need to know what the 
rules of the game are, and that requires predictability. 
Predictability is established by setting out tests in the case law, 
and having the Masters and judges follow those tests." 



Foundational Rules 
 P.L. v. Alberta, 2011 ABQB 771, “The foundational 

rules emphasize the objectives of fairness, justice, 
efficiency, economy and proportionality. Having regard 
to the high financial and emotional cost of litigation 
and the time usually taken by the full litigation 
process, parties should be encouraged to pursue 
strategies which may shorten the proceedings.” 



Evidentiary Standard - Initial Application 

 In describing the evidentiary standard Justice Moen in 
Nowicki, at paragraph 28, noted that a proper finding 
“does not require a finding to a certainty. If it were, 
then one would never sever.  Rather, I must find that 
there is a good chance than an expense will be saved, 
or all or part of a claim will be disposed of, or that a 
trial will be substantially shortened.” (emphasis added). 

 



Procedure for Second Stage 
 

 If you can meet the threshold or initial application the court 
will order that the question or issue be determined. 

 

 At this point, the court has very wide discretion to consider 
exactly how that question or issue should be determined. This 
includes modifying or defining the precise question or issue. 
More broadly, it is noted in subparagraph (1)(b)(iii) that the 
court can “set out any other direction to organize the hearing”  

 

 Therefore the precise form of the trial of the issue or the 
hearing is open to considerable direction. 



Second Stage Considerations 
 The Rule contemplates that the proposed manner of 

proceeding should be considered in the initial application. 
However, any fine tuning or questions about specific 
procedural points regarding the second stage can be dealt 
with by a management judge leading up to the second stage 
of the determination. 

 

 These organizational considerations should be dealt with on 
the initial application as much as possible but as noted in  
1(b) they can be dealt with in a “subsequent order” which 
suggests if necessary, you could have an intermediate 
application or management conference in between the initial 
application and the ultimate determination. Certainly, the rule 
grants ample discretion to do so.  
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Summary Judgment 
(“SJ”) 

 Current application limited to debt or liquidated 
demand 

 

 Long overdue! 

 

 Brings us in line with the rest of the country 

 

 Modeled after Ontario rule 

 



New Rule 7-2 
“A party may apply, with supporting affidavit material or 
other evidence, for summary judgment on all or some of 
the issues raised in the pleadings at any time after the 
defendant has filed a defence but before the time and 
place for trial have been fixed.” 

 

 



New Rule 7-2 (con’t) 
 No limits to types of claims 

 

 Application available to  any party 

 

 Need not address the entire claim 

 

 Respondent must expand upon pleadings  
 with affidavit evidence  

 



Rule 7-3 
(1) A response to an application for SJ must not rely solely on the 
allegations or denials in the respondent’s pleadings, but must set 
out, in affidavit material or other evidence, specific facts showing 
that there is a genuine issue requiring a trial.  
 
(2) The Court may draw an adverse inference from the failure of 
a party to cross-examine on an affidavit or to file responding or 
rebuttal evidence. 
 
(3) An affidavit for use on an application for SJ may be made on 
information and belief as provided in rule 13-30, but, on the 
hearing of the application, the Court may draw an adverse 
inference from the failure of a party to provide the evidence of 
any person having personal knowledge of contested facts. 
 
IN BRIEF: The tone of 7-3(3) is an expectation of rigor in 
pleading and preparing one’s case. 



Rule 7-5 
(1)The Court may grant summary judgment if: 
 

 (a) the Court is satisfied that there is no genuine issue 
 requiring a trial with respect to a claim or defence; or 

 
 (b) the parties agree to have all or part of the claim 

  determined by summary judgment and the Court is 
 satisfied that it is appropriate to grant summary  
 judgment. (emphasis added) 

 
 Whether or not there is a “genuine issue requiring a trial” is 

the essence of the application 
 

 But even if there is, the Court can still proceed if the parties 
agree 



Rule 7-5(2)  

Determining Genuine Issue 
7-5(2) In determining pursuant to clause (1)(a) whether there is a 
genuine issue requiring a trial, the Court: 
 (a) shall consider the evidence submitted by the parties; and 

(b) may exercise any of the following powers for the purpose, 
unless it is in the interest of justice for those powers to be 
exercised only at a trial: 

 (i)  weighing the evidence; 
 (ii)  evaluating the credibility of a deponent; 
 (iii) drawing any reasonable inference from the evidence. 
 
 Court must consider the evidence, but has considerable discretion in 

how it chooses to do so 
 

 Court may order oral evidence 
 

 Specifically addresses questions of law and amounts owing 



Rule 7-5(6) 
  A finding that there is a genuine issue requiring a trial 

does not automatically defeat the application: 
 

7-5(6) If the Court is satisfied that there is a genuine issue 
requiring a trial with respect to a claim or defence, the Court 
may nevertheless grant judgment in favour of any party, 
either on an issue or generally, unless: 

 (a) the judge is unable on the whole of the evidence before  
 the Court on the application to find the facts necessary 
 to decide the questions of fact or law; or 

 (b) the Court is satisfied that it would be unjust to  
 decide the issues on the application. 



Reducing Emphasis on Trials 
 The court now has explicit authority to weigh evidence, 

evaluate the credibility of a deponent and draw reasonable 
inferences  
 

 This will expand the availability of SJ with a “corresponding 
diminishment of the role of the trial in the administrative of 
justice”.  Heeley v. Lakeridge Health Corp. [2010] OJ No. 
417  
 

 The change in language and the courts enhanced forensic 
powers will permit disposition of cases on their merits 
 

 “The determinant will not be whether a litigant wants a trial 
but whether a litigant needs one to obtain substantive and 
procedural justice”.   



Combined Ontario Cases 
Combined Air Mechanical Services v. Flesch 2011 ONCA 764 

 

 Uncertainty as to application of new SJ Rule.  Judges were 
apprehensive about weighing evidence and assessing 
credibility.   

 

 Decision provides guidance on the test for SJ, the scope 
and purpose of the Court’s new powers, and appropriate 
cases in which to apply SJ. 

 

 Goal was to provide a means of resolving litigation more 
expeditiously and more cost effectively than with a 
conventional trial. 

 

 Removes limitations on judge’s ability to weigh evidence, 
assess credibility or draw inferences of fact. 

 

 Makes SJ more accessible 



Combined Air Mechanical Services v. Flesch 2011 ONCA 764 

 The new rule eliminates unnecessary trials, not all 
trials 

 

 SJ allows a fair and just resolution 

 

 The key is the sufficiency of the motion record 

 

 Can a just result be achieved without a full trial 

 



Three Types of Cases 
amenable to SJ 

1. Where parties agree 
 

2. Claims or defences shown to be “without merit” 
 
• Those with no chance of success from proceeding to trial: 

Canada v. Lameman [2008] SCJ 372, at para 10 
 

3. Trial not required in interests of Justice 
 
• Emphasis on the need for a fair process 

 
• “Full Appreciation” test: SJ is appropriate only in cases 

where the SJ court can come to a “full appreciation” of the 
evidence and the issues in order to make the necessary 
dispositive findings 



Full Appreciation Test 
FAIL – Cases calling for: 

• multiple findings of fact 

• conflicting evidence  

• a number of witnesses  

• a voluminous record 

 

PASS – Cases that: 

• are driven by documents 

• will have limited oral testimony 

• have few contentious factual issues 

• will allow the record  to be easily supplemented by 
  hearing limited oral evidence on discrete issues 



Other effects of Ontario case 
 SJ motion is not meant to be a form of hybrid trial, however…  
 

 Rule 7-5(3): Court may order oral evidence.  Useful to assist 
the court to weigh evidence, evaluate credibility and draw 
reasonable inferences.  

 

 Order to hear oral evidence appropriate when:  
• small number of witnesses in a manageable period of time 
• it will have a significant impact on SJ application  
• issue is narrow and discreet. 

 

 Oral evidence not meant to be the ‘norm’.  The case must be 
capable of being decided on the paper record before the court.  
If not – SJ not appropriate. 

 

 Greater managerial role for the Court 



Applying Principles from ONCA 
 SJ and simplified procedure actions should be discouraged 

where:  

•  there is competing evidence  

•  from multiple witnesses 

•  which would benefit from cross examination  

• where oral evidence is clearly needed on certain issues.   

 

 In most cases where oral evidence is required, just move 
quickly to a trial. 

 

 Standard of review:  whether there is a “genuine issue 
requiring a trial” is a legal determination, attracting the 
standard of correctness.  If the court correctly applied the 
legal test, factual determinations will attract a deferential 
standard of palpable and overriding error.   



Other Rules to note 
 7-4: briefs of facts and law are required by both parties.  

 

 7-5(8): Confines applicant to one SJ application. 

 

 7-6(1): Court has latitude in imposing terms or giving 
directions when an application for summary judgment fails.  
Some of these are routine:   

•  establishing a time line for pre-trial procedures 

•  regulating disclosure or production of documents 

•  payment into court or security for costs 

•  ie. familiar management tools to control the process. 

 

  7-6(1)(g): “Hot-tubbing” of experts. 



Thank You! 

Questions? 

The Queen’s Bench Rules of Court and accompanying 
documents are found on the Law Society website, 

under the heading ‘For Lawyers and Students’, 
‘Practice Resources’. 


