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To report or not to report, that is the
question! Do members have a duty to
report a lawyer who they believe is not
competent to practice?
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Duty to Report
Incompetence/Misconduct
Ronalda Nordal

(d) the mental instability of a lawyer of such a nature that the lawyer’s clients
are likely to be materially prejudiced;
(e) conduct that raises a substantial question as to another lawyer’s honesty,
trustworthiness, or competency as a lawyer; and
(f)

any other situation in which a lawyer’s clients are likely to be materially
prejudiced.

The duty to report (a), (b) or (c) should be obvious. So too are issues with
another lawyer’s honesty or trustworthiness. The remainder of S. 6.01(3) dealing
with competency and capacity is more subjective.
A mistake or error in judgment does not mean a lawyer is incompetent. A down
day or a stressful time does not constitute mental instability. Even a lawyer
suffering from depression or another mental health disability does not mean
clients are likely to be materially prejudiced. The test in S. 6.01(3)(e) is subjective.
It is not enough that you disagree with the judgment, strategy, tactic or
demeanour of the other lawyer. The question is, whether in your own mind, you
have a substantial concern about competence or capacity. If you do, then you
have a duty to report.
There are several examples of lawyers who have been disciplined for failure to
report.

Continued on page 2...
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Duty to Report Incompetence/Misconduct
Continued...

In the early 1990’s, a lawyer with Lang Michener was charged with 50 counts of forgery, theft, conspiracy and fraud connected to
an illegal immigration scheme. Senior partners of the firm were reprimanded for failing to properly warn the Law Society of Upper
Canada.
In the 2011 decision of the Law Society of Prince Edward Island, Patrick Aylward was a senior lawyer and the longest sitting chair of
a Law Society discipline committee. His partner, Andrew Walker, was also a senior lawyer and upcoming Law Society president. Mr.
Aylward discovered trust fund irregularities and attributed them to Mr. Walker.
After advising Mr. Walker that he would report the misconduct to the Law Society, Mr. Aylward acceded to Mr. Walker’s request to
allow repayment. Although Mr. Walker repaid a significant sum, at the time of his bankruptcy, the trust account remained $277,000
short.
The discipline committee rejected the explanation that Mr. Aylward did not feel a clear duty to report because of the promise to
repay and he was found guilty of conduct unbecoming.
Another more common circumstance is raising the competence of trial counsel as a ground of appeal. If the appeal includes this
ground, you may have to consider whether it is your duty to report under S. 6.01(3)(e). You should consider whether it is an error in
judgment, or whether there is a substantial question of competence.
Allegations of incompetence or of other conduct set out in S. 6.01(3) should not be treated lightly or ignored. Commentary from the
Code of Conduct states:
Unless a lawyer who departs from proper professional conduct is checked at an early stage, loss or damage to clients or
others may ensue. Evidence of minor breaches may, on investigation, disclose a more serious situation or may indicate the
commencement of a course of conduct that may lead to serious breaches in the future. It is, therefore, proper (unless it
is privileged or otherwise unlawful) for a lawyer to report to the Society any instance involving a breach of these rules. If
a lawyer is in any doubt whether a report should be made, the lawyer should consider seeking the advice of the Society
directly or indirectly (e.g., through another lawyer).
Where a lawyer has a concern regarding the stability or competence of another lawyer, consideration must be given as to
whether the duty to report has been triggered. Failing to do so may prejudice members of the public and may constitute conduct
unbecoming as a result of a breach of S. 6.01(3) of the Code of Professional Conduct.

Bencher Vacancies Filled
by: Tom Schonhoffer, Q.C., Executive Director
The appointment of Miguel Martinez to the Provincial Court created a vacancy for a new Law Society President. At a meeting held
May 5, 2014, the Benchers elected Robert Heinrichs as President of the Law Society of Saskatchewan for the remainder of 2014.
At their meeting on March 25th, the Benchers discussed the election process for a new Vice-President and a Northwest Bencher to
replace Judge Martinez. We are pleased to welcome Bruce Bauer, Q.C. to the Executive and Jeff Baldwin of North Battleford as the
Northwest Bencher.
Gerald Tegart, Q.C. was elected by the Benchers to replace Justice Michael Megaw.

BENCHERS’ DIGEST
The Benchers’ Digest is published by the Law Society of Saskatchewan to update Saskatchewan lawyers on policy and regulatory decisions

made by the Benchers after each Convocation, to inform members about Society programs and activities, and to provide news and
announcements of interest to the legal profession. Members are encouraged to send in articles and photos of interest, however, publication
rests with the Editor. Articles and photos can be submitted to llynchuk@lawsociety.sk.ca.
Current and archived issues may be viewed on the Law Society Website – see www.lawsociety.sk.ca, “Publications/Benchers’ Digest.”

EDITOR
Liz Lynchuk
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Highlights of the Meeting of Benchers
February 13 and 14, 2014
Chairing February Convocation turned
out to be the first and last for President
Miguel Martinez. Less than 2 months
into his term, Miguel was appointed to
Provincial Court in the Meadow Lake
judicial centre. Congratulations, Miguel.
The Benchers elected Erin Kleisinger to
fill the vacancy left by the departure of
Judge Patrick Reis.
David Brundige, Q.C. was appointed to
the University of Regina Senate as the
Law Society Representative.
Senior Life Members are lawyers who
have been a member of the Law Society
for a minimum of 50 years and have
contributed to the profession. The
following individuals were awarded
Senior Life Memberships:
• Dale Scrivens
• Ronald Cuming, Q.C.

•
•
•
•
•
•

James Crane
Merlis Belsher
Manny Sonnenschein, Q.C.
Kim Thorson, Q.C.
Harold MacKay, Q.C.
Stafford Nimegeers

The C. Willy Hodgson Award, honouring
contributions to the advancement
of equity and diversity in the legal
profession, was awarded to Donald
Worme, Q.C. The award will be presented
at the Annual General Meeting.
Trinity Western University will offer a
J.D. program and has complied with all
requirements that the Federation of Law
Societies imposes on every Canadian
law college. The Rules in Saskatchewan
recognize all colleges approved by the
Federation. There have been debates in
other provinces about recognizing Trinity

Western because of concerns that its
community covenant is discriminatory.
The Law Society of Saskatchewan, while
very concerned, was of the view that a
national approach to resolving this issue
headed by the Federation was preferable.
The National Mobility Agreement was
amended in October 2013 to include
lawyers from the province of Quebec.
Consequential amendments were
required to the Territorial Mobility
Agreement and they were approved at
Convocation.
The Code of Professional Conduct was
amended to facilitate limited scope
retainers.
The library budget was increased
by $100,000 to facilitate expansion
of the CanLII database to include all
Saskatchewan cases to 1909.

Highlights of the Meeting of Benchers
May 1 and 2, 2014
On May 1st, the Benchers started the
process of a governance review with the
assistance of Laura Soparlo. Periodically
reviewing the processes by which the
Law Society works and makes decisions
is an important part of keeping the Law
Society efficient and organized.
The audited financial statements for the
period ended December 31, 2013 were
approved by the Benchers. The Law
Society continues to run a small, current
yearly surplus.
The insurance levy for the 2014 - 2015
insurance year was established at
$1,560, plus GST. Saskatchewan Lawyers’
Insurance Association continues to run a
healthy surplus that is used to subsidize
the indicated levy of $2,156/member to
the assessed levy of $1,560.
The insurance program offered through
Canadian Lawyers Insurance Association is
in a state of transition with the departure
of Alberta from the insurance regime. The
Benchers authorized execution of the
revised insurance agreement.

The Federation of Law Societies has
led a program to develop national
discipline standards. The loss of selfregulation in other countries has often
been attributed to lax investigation and
discipline standards by the profession. The
committee of the Federation identified 21
standards that it asked Law Societies to
adopt in terms of timeliness, transparency
and training. The Benchers approved the
national discipline standards.
Access to Legal Services is one of the big
issues driving the Law Society agenda.
The Benchers approved the Law Society’s
participation in further investigation into
alternate business structures with the Law
Societies of Manitoba and Alberta.
Eric Neufeld, Q.C. was appointed to the
CPLED board for a third term.
The legislature has approved
amendments to The Legal Profession Act
that are expected to come into force this
summer and require the following Rule
changes.

• Discipline investigations and hearings
are becoming more specialized,
time consuming and in need of
greater public participation. The new
legislation allows more flexibility by
allowing the Benchers to make the
rules with respect to composition of
the panels. You will be given notice of
amendments to Rules 135, 136, 137
and 138 in due course.
• The emphasis in the new legislation is
about more than discipline. It’s about
preventing problems. The legislation
allows the Law Society to require
mandatory practice audits to assist
members before there is a need for
discipline. A copy of Rule 996 will be
provided to the membership in due
course.
• Finally, the right of appeal to all
Benchers from a denial of admission
under Section 23 and 24 of the Act
has been removed. The Benchers have
created a hearing panel to hear such
applications.
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Queen’s Counsel Ceremony
January 13, 2014, Regina

Back Row (L to R): William Shaw, Q.C., M. Kim Anderson, Q.C., Foster Weisgerber, Q.C., Danny Anderson, Q.C., Evert Van Olst, Q.C.,
Darcy McGovern, Q.C., Kearney Healy, Q.C., Randall Sandbeck, Q.C.,
Front Row (L to R): Leslie Sullivan, Q.C., the Honourable Gordon S. Wyant Minister of Justice and Attorney General, the Honourable
Vaugn Solomon Scholfield, S.O.M., S.V.M., Lieutenant Governor of Saskatchewan, Jennifer Bailey, Q.C., Alan McIntyre, Q.C.
Missing: Kylie Head, Q.C., Peter Hryhorchuk, Q.C.
(Photo provided by the Department of Justice)

Did You Know…
…that there are a number of specific and mandatory requirements that lawyers must meet when entering into a Joint Retainer with
two or more clients? The Code of Professional Conduct requires that “before a lawyer acts in a matter or transaction for more than
one client, the lawyer must advise each of the clients that:
(a) the lawyer has been asked to act for both or all of them;
(b) no information received in connection with the matter from one client can be treated as confidential so far as any of the others
are concerned; and
(c) if a conflict develops that cannot be resolved, the lawyer cannot continue to act for both or all of them and may have to
withdraw completely.” [s. 2.04(5)]
This applies even to situations such as two spouses who come in to get mirror Wills. [s. 2.04(5)] After so advising clients in a joint
retainer, the lawyer must obtain all clients’ consents, in writing, to the joint retainer, pursuant to the above terms. The consent can
either be explicit and signed by the clients, or can take the form of a follow-up letter from the lawyer, detailing that the informed
consents were received verbally. [s. 2.04(7)]
A lawyer may also want to consider whether one of the parties in a joint retainer is less sophisticated or more vulnerable than the
other, to the point that they should advise the client to obtain independent legal advice before consenting to the joint retainer.
[s. 2.04 (5)]

5

Judicial Appointments
The Honourable Gwendolyn Goebel, a lawyer with Robertson Stromberg in Saskatoon, was appointed a judge of the Court
of Queen’s Bench on April 11, 2014. She replaces Madam Justice J.A. Ryan-Froslie who was appointed to the Court of Appeal in
November 2013.
Madam Justice Goebel received a Bachelor of Laws from the University of Saskatchewan in 1993 and was admitted to the Bar in 1994.
She joined the Robertson Stromberg law firm and practiced in the areas of family law and collaborative family law. Her expertise has
been recognized by Best Lawyers in Canada and LexisNexis Martindale Hubbell peer review.

The Honourable Michael T. Megaw, a lawyer with Gerrand Rath Johnson in Regina, was appointed a judge of the Court of Queen’s
Bench in Regina. He replaces Justice N.S. Sandomirsky who elected to become a supernumerary judge in November 2013.
Mr. Justice Megaw received his law degree from the University of Saskatchewan in 1984 and was admitted to the Bar in 1985. He
practiced in the areas of civil litigation, criminal law, family law and employment law. He received a Q.C. appointment in 2010.
Prior to his appointment to the court, Justice Megaw also served as a Bencher at the Law Society from 2009 – 2014. He has also
been a presenter at various Law Society CPD seminars, as well as instructed at the Bar Admissions Course and the Saskatchewan Trial
Advocacy Course.

The Honourable Miguel Martinez, a partner of the Martinez, Meunier and Sholter law firm, was appointed a judge of the Provincial
Court in Meadow Lake. He replaces Judge Kalenith who transferred to Prince Albert, filling the vacancy from Judge Carter’s
retirement.
Judge Martinez obtained his law degree from the University of Saskatchewan and was called to the Bar in 1981. He practiced in
the areas of civil, criminal and family law and represented individuals and small businesses in all levels of court in Saskatchewan and
Alberta. He also served as counsel in mediation, arbitration and other dispute resolution assemblies. Before his appointment to the
court, Judge Martinez was President of the Law Society of Saskatchewan and had served as a Bencher since 2009.

The Honourable Janet McIvor, a Senior Crown Prosecutor with the Ministry of Justice, was appointed a judge of the Provincial Court
in Meadow Lake.
Judge McIvor obtained her law degree at the University of Saskatchewan and was called to the Bar in 1988. Before her appointment
to the court, she worked for 17 years as a Senior Crown Prosecutor, in both Meadow Lake anda Saskatoon. She has also appeared at
all 3 levels of court on criminal and family law matters.

The Honourable Lane Wiegers was appointed a Provincial Court judge in Estevan on March 28, 2014. He replaces Judge Karl Bazin
who transferred to the Provincial Court in Swift Current.
Judge Wiegers graduated from the University of Saskatchewan and was called to the Bar in 1992. He spent most of his career with the
Ministry of Justice as a Crown Prosecutor, and later, as Senior Prosecutor. He was appointed as Director of Prosecutors for the province
in 2011.

The Honourable Byron Wright was appointed a judge of the Provincial Court in Saskatoon. He replaces the retiring Judge Marty
Irwin.
Judge Wright obtained his law degree at the University of Saskatchewan and was called to the Bar in 1987. He started his legal career
with private firms, working in the areas of civil, criminal and family law. Then in 1998 he served as a Prosecutor in Saskatoon with the
Public Prosecution Service of Canada. He also served as an Associate Chief Federal Prosecutor for Saskatchewan for the last 6 years.

CPLED Update
by: Jody Martin, Deputy Director of Admissions & Education
In January 2014, in addition to my responsibilities as Acting Director of Admissions & Education, the responsibility of administering
the CPLED Bar Admissions Course was added to my repertoire. With Andrea Johnston’s return from maternity leave in May, I will
continue to work in admissions and education as Deputy Director of Admissions & Education. I look forward to the new challenges
and responsibilities of administering the Bar Course and working closely with Andrea on various admissions and education initiatives.
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Can a Student-at-Law Appear on Indictable Matters?
by: Jody Martin, Deputy Director of Admissions & Education
The Law Society receives numerous
inquiries from students, principals and
even the courts on what matters a
student-at-law should or should not
appear on. There are some limits as to
what a student-at-law can do within the
practice of law. These limitations are set
out in: the Rules of the Law Society of
Saskatchewan (Rule 161), the Queen's
Bench Rules, The Legal Profession Act,
1990 and the Criminal Code of Canada.
Subject to section 31(a)(i) and (ii) of
The Legal Profession Act, 1990, and
the provisions set out in the Queen's
Bench Rules and the Criminal Code, the
principal's judgment will dictate, to a
large degree, what work a student-at-law
can do. Rule 161(1) of the Law Society
Rules indicates that a student-at-law is
allowed to perform any legal service that
the principal:
-

is personally competent to do;
supervises to the extent necessary,
given the circumstances; and
is satisfied that the student-at-law is,
because of the principal's supervision,
competent to do.

The main inquiry is whether or not a
student-at-law can appear on indictable
offences. In essence, the answer to that
question is NO, a student should not
appear in court to represent a client
on an indictable matter. However,
the answer is not as clear for corollary

matters relating to the indictable
charge. The Criminal Code specifically
states that a student-at-law may not
conduct a preliminary hearing for
someone charged with an indictable
offence and contains further guidance
as various sections of the Code require
representation by “counsel” (please refer
to ss. 650.01, 540, 646, 650, 800, and
802.1). Notwithstanding that studentsat-law may almost fit that description,
they are not yet lawyers, and should
not handle matters that are beyond the
scope of the responsibilities of a studentat-law.

the court’s jurisdiction to control its own
processes. Although the Law Society
Rules might appear more generous
in the types of proceedings for which
articling students may appear, they must
be read in conjunction with the relevant
sections of the Criminal Code and the
court’s interpretation of same.

As well, Queen's Bench Rule 10A states
that students-at-law may represent a
party before a judge sitting in Chambers
on uncontested or uncomplicated
contested matters. However, either the
student-at-law must be accompanied
by the lawyer in charge of the file, or
the lawyer in charge must file advance
notice with the court saying that the
student-at-law has been properly briefed.
Students-at-law may not appear in the
Court of Queen's Bench (other than
in Chambers as outlined above) or the
Court of Appeal for Saskatchewan.

From a “protection of the public”
perspective, in any circumstance where
it is unclear whether the public could
be harmed, the Law Society must err
on the side of caution and regulate in
the public’s best interest. Specifically,
with respect to indictable offences and
corollary applications to the court, given
the potential consequences, it would
seem unlikely that the court would
agree to permit a student to appear in
any application relating to an indictable
matter unless it is for something simple,
such as an adjournment. It would also be
unlikely that the Law Society would be
in a position to disagree with the court
on this issue, given that the primary
mandate of the Law Society is protection
of the public and the court is in the
best position to interpret the Code and
determine its own processes.

As such, it is not the Law Society Rules
or The Legal Profession Act, 1990 that
necessarily determine whether or
not a student-at-law may appear on
indictable offences; rather, it is the court’s
interpretation of the Criminal Code and

As a final note, allowing a studentat-law to handle indictable matters
may invite allegations of incompetent
representation, whether valid or not,
and may require further consideration
regarding liabilities and insurance issues.

Legal Sourcery – Law Society Library Blog
by: Melanie Hodges Neufeld, Director of Legal Resources
In March, the Law Society Library
launched its blog, Legal Sourcery. Legal
resources are what the Law Society
Library provides, but “Legal Sourcery”
is the expertise we use to help you
navigate through the ever-increasing
jumble of options. We developed this
blog to provide you with the legal
research information and skills you need
in your practice. Contributors include our
knowledgeable and experienced library
staff (me included), and special guest
bloggers, such as Reché McKeague from
the Law Reform Commission.

The blog contains daily posts that
include useful research tips, interesting
legal research news, new products and
services offered by the library, and legal
research CPD courses offered by our staff
and outside organizations. This includes
weekly columns such as Monday PickMe-Ups (interesting links to help ease
you into your week), Tuesday Reché
McKeague Guest Blogger Post, Thursday
Throwback and Friday Legal Research
Tip of the Week. We also regularly post
grammar/editing tips and lighter fare,
such as Law on Film.

Since the launch, we have averaged
about 100 visits per day. This is a
fantastic start, but we’d like to reach
even more of you. Please visit and follow
Legal Sourcery at http://lsslib.wordpress.
com/.
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Benchers’ Digest Report
Kara-Dawn Jordan, Executive Director
www.pblsask.ca
Pro Bono Law Saskatchewan Annual General Meeting
The Pro Bono Law Saskatchewan Annual General Meeting will
be held in conjunction with the Law Society of Saskatchewan
Annual General Meeting on Thursday June 19, 2014 in
Saskatoon at the Radisson Hotel. Cocktails will be at 6:30 pm
and dinner will be at 7:00 pm. To reserve a seat, please contact
Liz at the Law Society by June 12th (llynchuk@lawsociety.sk.ca).
Copies of PBLS’s 2013 Annual Report and audited financial
statements can be found on our website at www.pblsask.ca.

The 5th National Pro Bono Conference
PBLS, in partnership with Canada’s other provincial pro bono
organizations, is pleased to host the 5th National Pro Bono
Conference in Regina on September 25 & 26, 2014 at the Hotel
Saskatchewan.

This event will also feature a Welcome Reception for all
attendees, speakers and special guests on the evening of
Wednesday, September 24, 2014 prior to the conference. The
theme for this year’s conference is Justice4All and will provide
a national forum for the exchange of knowledge and ideas
concerning pro bono legal service provision and access to
justice issues.
This year’s conference will bring together legal practitioners,
the judiciary, the voluntary sector and academia from Canada,
the United States and abroad to share ideas and best practices
in pro bono legal services, to forge new pro bono partnerships
and to explore challenging issues that lie ahead.
For more information about the conference, including how
to register, please visit our conference website at
http://www.probonoconference.ca/.

In Memory
The Hon. Joseph Flynn, former judge of the provincial court from 1960 to 2002, passed away on April 4, 2014 at 86 years
of age. He leaves behind his wife Margaret of 53 years, and 4 children: Elizabeth, Peter, Helen and David.
Kenneth Hodges passed away on April 16, 2014 at the age of 93 years.
He obtained his BA at Brandon University and his law degree at the University of Saskatchewan in 1949. He received a
Queen’s Counsel designation in 2000.
Kenneth operated a private practice in Regina, was a City Solicitor for Moose Jaw and was a member of the Law Reform
Commission of Saskatchewan from 1976 – 2008 (also served as Chair from 1992 – 2000).

Warren Holland passed away on January 6, 2014 at his home in Swift Current.
Mr. Holland obtained an Arts degree, a Commerce degree, and later a law degree in 1957 from the University of
Saskatchewan. He practiced law in Swift Current up until his death.

Edward Lysyk passed away April 3, 2014 and leaves behind his wife, Janet and 3 children: Crystal, Kathy and Brian.
Edward was born in Fort Smith, NWT and lived all across Canada, as his father was an RCMP Officer. He stayed in Regina
after completing law school. He began practicing law in 1977 and became partner at Pedersen Norman in 1981 where he
remained until his retirement in 2005.

Jo-Ann Parker passed away on February 1, 2014. She leaves behind her daughters Angela, Marnee and Stacey.
Ms. Parker was admitted to the Law Society in 1984 and practiced law in North Battleford and Regina.

R.J. (Jack) Rushford, Q.C. passed away on February 17, 2014. He leaves behind his wife Yionna and son David, daughter
Celia and stepson Carey.
Mr. Rushford attended the University of Saskatchewan, where he was a member of the University Naval Training Division
and earned his commission as a Lieutenant in the Royal Canadian Navy. He received his law degree in 1954 and was called
to the Bar in 1956. He received a Queen’s Counsel designation in 1979. He also served as a Bencher of the Law Society from
1975 – 1982.
* Excerpts rendered from obituaries printed in local newspapers.

EQUITY OFFICE
The Equity Office at the Law Society of Saskatchewan is committed to both eliminating discrimination and harassment
and promoting equity in the legal profession. The services of the Equity Office are available to articling students,
lawyers and their support staff for advice, information or assistance.
If you have a question or concern about discrimination or harassment in your workplace, or if you would like to
improve equity and diversity in your workplace, please contact the Equity Office.
Toll free @ 1-866-444-4885 or equity@lawsociety.sk.ca

All information is confidential.
A call to the Equity Office is not a complaint to the Law Society. Except for information about the misappropriation of funds,
the Equity Office reports only anonymous statistics to the Law Society.
This office is not a lawyer referral service and cannot provide legal advice.
For more information, please visit: http://www.lawsociety.sk.ca/for-lawyers-and-students/equity office.

LAWYERS CONCERNED FOR LAWYERS
Provides to Saskatchewan lawyers and their family members:
• CONFIDENTIAL assistance in effectively dealing with problems;
• the services of an INDEPENDENT professional consultant;
• services provided without charge.
For confidential information and assistance, please call Homewood Human Solutions at 1-800-663-1142.
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