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In Good Spirit School Division No. 204 v. Christ the Teacher Roman
Catholic Separate School Division No. 212 and The Government of
Saskatchewan,1 Justice Donald H. Layh of the Saskatchewan Court of
Queen’s Bench was presented with Saskatchewan’s first opportunity
to consider the interaction between s. 93 of the Constitution Act,
18672 and the Canadian Charter of Rights and Freedoms3 in the context
of Saskatchewan’s publicly-funded separate Roman Catholic school
system.4 In a comprehensive 478-paragraph decision, Layh J. concluded
that the protections of s. 93 of the Constitution Act, 1867 do not
extend to non-Catholic students attending Catholic schools. As a
result, he found that this violation of the duty of state neutrality
infringed s. 2(a) of the Charter and amounted to discrimination on
the ground of religion, contrary to s. 15 of the Charter. He concluded
that this infringement was not justified under s. 1. Layh J. suspended
the declaration of invalidity for approximately fourteen months, but
the effect of his decision would be far-reaching: if it continues to
stand, the government is constitutionally prohibited from providing
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Though not the first time the interaction between s. 93 of the Constitution Act,
1867 and the Charter has ever been considered in Saskatchewan: both were
considered by a Board of Inquiry of the Saskatchewan Human Rights Tribunal in
Fancy v. Saskatoon School Div. No. 13 ((1999), 35 CHRR 9, 1999 CanLII 20579)
relating to the sanctioning of the Lord’s Prayer in public schools. However, the
decision simply resulted in recommendations by the Human Rights Tribunal, with
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funding to Catholic schools for non-Catholic students. This has the
potential to affect thousands of students across the province.
In this brief comment, I intend to focus on the shortest but,
ultimately, one of the most important parts of Layh J.’s reasoning: his
analysis under s. 1 of the Charter. This focus should not be taken as
an acknowledgement of the correctness of his reasoning with respect
to s. 93 of the Constitution Act, 1867, nor with respect to ss. 2(a) or 15
of the Charter. For example, one may legitimately take aim at the
method of constitutional interpretation that Layh J. applied to s. 93
of the Constitution Act, 1867, which ultimately led to his conclusion
that funding non-Catholic students at Catholic schools attracted
Charter scrutiny.5 One may also take issue with his conclusion that
funding Catholic schools outside of the s. 93 shelter automatically
infringes ss. 2(a) and 15 of the Charter.6 These are legitimate and
difficult issues of constitutional law, and it is not feasible to do them
justice within the confines of this comment.
I will analyze four main flaws that I have identified in Layh J.’s
s. 1 analysis. First, his analysis denies the pressing and substantial
nature of the government’s objective by rejecting a link between
the objective and the means used to attain it. This collapses the
proportionality analysis into a single inquiry and fails to grant the
legislature an appropriate measure of deference to pursue legitimate
policy goals. Second, his reasons in the s. 1 analysis do not fully
grapple with the inconsistencies between R. v. Big M Drug Mart7 and
R. v. Oakes8 with respect to justifications under s. 1, and his reasoning
inappropriately elevates the former over the latter. This tends to
ignore over thirty years of jurisprudence that has developed under
Oakes, reverting to a pre-Oakes method of analysis. Third, Layh J.
denies the possibility of minimal impairment in the context of state
funding for religious schools, as his reasoning suggests that a Charter
breach of this nature can never be found to be minimally impairing
of the associated Charter rights. This forecloses the possibility of
justifying a rights infringement in this context, contrary to the text
of s. 1 of the Charter. Finally, Layh J.’s reasons fail to appropriately
identify and balance the salutary and deleterious effects of the law,
focusing on the practical harm to the litigants rather than the more
abstract benefits and impacts wrought by the rights-infringing law.
In many respects, Layh J.’s reasons illustrate the difficulties and
complexities inherent in the s. 1 analysis. Despite its perhaps beguiling
simplicity, assessing the proportionality of a rights limitation is not
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an easy exercise. But, so long as s. 1 of the Charter is premised on a
proportionality analysis,9 that analysis must be performed correctly.
This comment is intended to highlight some flaws that may be
common to judicial reasoning under s. 1 of the Charter for the purpose
of avoiding similar errors in the future.
There is obvious tension between s. 93 of the Constitution Act,
1867 and the Charter, creating what has been referred to as
“entrenched inequality.”10 This comment suggests that s. 1 of the
Charter is the appropriate way to respectfully reconcile the existence
of both constitutional documents in a manner that does not give
preference to one over the other. A robust s. 1 analysis recognizes that
government funding for religious-based schools is, paradoxically,
both constitutionally suspect and constitutionally required. The s. 1
analysis is vital because it provides an avenue through which these
two realities can be balanced, by allowing the government room to
justify a rights infringement in the context of funding for religiousbased schools. The flaw in Layh J.’s reasons is that this avenue is
blocked.
I. THE TRIAL DECISION
Layh J.’s ruling is the culmination of over ten years of litigation.
In 2003, the Yorkdale School Division chose to close the only
public school in the village of Theodore, Saskatchewan. Faced with
the possibility of their children having to attend school in the
neighbouring community, Theodore parents banded together and a
group of Roman Catholic parents successfully petitioned the Minister
of Education to form the Theodore Roman Catholic School
Division.11 The new school division purchased the former public
school building and opened St. Theodore Roman Catholic School.12
Catholic schools in Saskatchewan are part of a separate, publiclyfunded school system. They find justification for their existence in
s. 93 of the Constitution Act, 1867, which guarantees the continued
existence of separate and dissentient schools, and which is applied to
Saskatchewan through s. 17 of The Saskatchewan Act.13 A dissentient
9
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school is not necessarily a denominational school. Rather, it is based
on distinctive characteristics that separate its users from the majority
of the population.14 Section 93 applies to separate, denominational,
and dissentient schools. It states the following:
93. In and for each Province the Legislature may exclusively
make Laws in relation to Education, subject and according
to the following Provisions:
(1) Nothing in any such Law shall prejudicially affect any
Right or Privilege with respect to Denominational Schools
which any Class of Persons have by Law in the Province at
the Union;
(2) All the Powers, Privileges, and Duties at the Union by
Law conferred and imposed in Upper Canada on the
Separate Schools and School Trustees of the Queen’s
Roman Catholic Subjects shall be and the same are hereby
extended to the Dissentient Schools of the Queen’s
Protestant and Roman Catholic Subjects in Quebec;
(3) Where in any Province a System of Separate or
Dissentient Schools exists by Law at the Union or is
thereafter established by the Legislature of the Province,
an Appeal shall lie to the Governor General in Council
from any Act or Decision of any Provincial Authority
affecting any Right or Privilege of the Protestant or Roman
Catholic Minority of the Queen’s Subjects in relation to
Education;
(4) In case any such Provincial Law as from Time to Time
seems to the Governor General in Council requisite for the
due Execution of the Provisions of this Section is not made,
or in case any Decision of the Governor General in Council
on any Appeal under this Section is not duly executed by
the proper Provincial Authority in that Behalf, then and in
every such Case, and as far only as the Circumstances of
14

The explanation of Chief Justice Anglin in Hirsch v. Protestant Board of School
Commissioners ([1926] SCR 246, [1926] 2 DLR 8) is helpful in elucidating this
difference. He explained that dissentient schools in Montreal were based on
religious minority status: they were “dissentient schools for a minority professing
a religious faith different from that of the majority” (ibid at 255-56) and that
“children from other districts might attend one of these schools only if ‘of the
same faith as the dissentients for whom the school was established’” (ibid at 256
[citations omitted]). Catholic schools in Saskatchewan are dissentient schools
because Catholicism has always been a minority religion in Saskatchewan (GSSD,
supra note 1 at para 306). In the words of Layh J. in GSSD, this school system seeks, “at
its core, to protect aspects of education necessary to ensure the rights and privileges
to educate children in the tenets of the minority faith” (ibid at para 226).
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each Case require, the Parliament of Canada may make
remedial Laws for the due Execution of the Provisions of
this Section and of any Decision of the Governor General
in Council under this Section.15
Section 17 of The Saskatchewan Act applies the guarantees of s. 93 of
the Constitution Act, 1867 to Saskatchewan:
17. Section 93 of The British North America Act, 1867, shall
apply to the said province, with the substitution for paragraph
(1) of the said section 93, of the following paragraph:—
“(1) Nothing in any such law shall prejudicially affect
any right or privilege with respect to separate schools
which any class of persons have at the date of the
passing of this Act, under the terms of chapters 29 and
30 of the Ordinances of the North-west Territories,
passed in the year 1901, or with respect to religious
instruction in any public or separate school as provided
for in the said ordinances.”
2. In the appropriation by the Legislature or distribution
by the Government of the province of any moneys for
the support of schools organized and carried on in
accordance with the said chapter 29, or any Act passed
in amendment thereof or in substitution therefor,
there shall be no discrimination against schools of any
class described in the said chapter 29.
3. Where the expression “by law” is employed in
paragraph (3) of the said section 93, it shall be held to
mean the law as set out in the said chapters 29 and 30;
and where the expression “at the Union” is employed,
in the said paragraph (3), it shall be held to mean the
date at which this Act comes into force.16
The school funding regime in Saskatchewan is not an easy one to
explain. From 1905 until 2009, it was essentially based on per-student
grants provided by the government to each school board.17 In 2009,
the province altered the funding regime by setting and capping
“province-wide mill rates for education taxes respecting public school
divisions.”18
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This new funding regime applied to public schools, but separate
schools retained the constitutional right to set their own mill rates.19
Revenues were then offset and equalized to ensure relatively equal
funding across the province.20 But, at base, the impugned funding
regime in Saskatchewan is not much different than the regime that
existed in 1905: the funding is, essentially, tied to student enrolment.
In Layh J.’s words, “the more students, the more government
funding.”21
In 2005, Good Spirit School Division, No. 204 (“Good Spirit”),
the plaintiff in GSSD, commenced an action in the Court of Queen’s
Bench, seeking a declaration that the legislative provisions in
Saskatchewan that provided per-student funding to Catholic schools
were unconstitutional insofar as they provided funding for nonCatholic students to attend Catholic schools. In 2017, Layh J. finally
issued that declaration.
Layh J.’s reasons can be broken into four main components: (1)
standing, (2) s. 93 of the Constitution Act, 1867, (3) ss. 2(a) and 15 of the
Charter, and (4) s. 1 of the Charter. I do not intend to exhaustively
summarize his reasons on each issue. However, I will briefly outline
his conclusions.
Layh J. concluded that Good Spirit, a public school division, had
public interest standing to bring the claim. Applying the test set out
in Canada (Attorney General) v. Downtown Eastside Sex Workers United
Against Violence Society,22 Layh J. found that the funding of nonCatholic students at Catholic schools was a serious justiciable issue,
given that it remained controversial and unsettled despite 150 years
of litigation.23 He held that Good Spirit had a real stake or genuine
interest in the issue because, as a public school division, Good Spirit
provided evidence to show that the opening of the Catholic school in
Theodore, Saskatchewan led to reduced efficiencies and educational
opportunities that may have otherwise benefitted Good Spirit’s
schools.24 The final element of the Downtown Eastside Sex Workers
test, that the suit is an efficient way to bring the issue before the
court, was satisfied because there was no other entity that would have
standing to bring the case before the court and would be reasonably
capable of doing so.25
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After concluding that Good Spirit had standing to bring the
claim, Layh J. turned to the merits of the claim itself. The crux of the
claim centered on the scope of s. 93 of the Constitution Act, 1867: if
the defendants could successfully prove that s. 93 covered the provision
of government funding to Catholic schools for the attendance of
non-Catholic students, then the claim could not succeed. Any claim
of discrimination would become immune from Charter scrutiny by
virtue of s. 93. If, however, the plaintiffs could prove that the
funding of non-Catholic students was not covered by s. 93, then the
legislative provisions authorizing that funding could not escape
Charter scrutiny.
Layh J. ultimately concluded that the decision to fund nonCatholic students attending Catholic schools did not come within
the scope of s. 93. This was because, in his view, the “denominational
aspects” test applies to s. 93(3) of the Constitution Act, 1867, the
provision that authorizes provinces to establish separate schools after
the union between Upper and Lower Canada.26 The “denominational
aspects” test only insulates legislative decisions regarding separate
schools from Charter scrutiny to the extent that “such rights [or
decisions] are necessary to give effect to denominational aspects of
education and to non-denominational aspects of education necessary
to give effect to denominational concerns.”27
In applying the denominational aspects test, Layh J. reached two
essential conclusions: (1) the 1901 Northwest Territories Ordinances,
referred to in s. 17 of The Saskatchewan Act, did not confer a right or
privilege on Catholic schools to receive funding for non-Catholic
students; and (2) the right to receive funding for non-Catholic
students was not a denominational right or a non-denominational
right necessary to give effect to denominational concerns.28 Both
conclusions were based on the historical evidence presented before Layh
J.,29 as well as applicable principles of constitutional interpretation.30
He concluded that based on the historical evidence, the 1901
Ordinances did not contemplate a right for separate schools “to
educate students who were non-members of the dissentient faith.”31
The evolution of societal norms and religious diversity in
Saskatchewan since 1901 did not lessen the force of this conclusion.
Layh J. also rejected the argument that the absence of a restriction
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on providing funds for non-minority students attending Catholic
schools in s. 17 of The Saskatchewan Act created a right to provide that
funding while protected by s. 93 of the Constitution Act, 1867.32
Similarly, the fact that such funding was voluntarily provided by the
Saskatchewan government did not create any sort of right under s. 93.33
In sum, s. 17 of The Saskatchewan Act, like s. 93 of the Constitution
Act, 1867, was intended to benefit Catholic students and their
parents, ensuring that “the education of their children should be in
accordance with the teachings of their church.”34 Layh J. found that
inherent in this purpose is the idea that, in an area where Catholics
are a minority, a Catholic child should be separated “from members
of other faiths to ensure an immersion in Catholic faith.”35 He
rejected the argument that s. 17(2) of The Saskatchewan Act imposed
an obligation to fund Catholic and public schools equally, because the
very concept of separate religious schools creates unequal educational
rights for some religious groups, and because parents do not have a
constitutional right to a choice of schools in which to enrol their
children.36
After concluding that government funding for non-Catholic
students in Catholic schools is not protected by s. 93 of the
Constitution Act, 1867 or s. 17 of The Saskatchewan Act, Layh J. turned
to the Charter. Relying on certain obiter statements from the Supreme
Court,37 Layh J. concluded that a breach of s. 2(a) of the Charter in
these circumstances was virtually axiomatic.38 This is because the
provision of state funding to a religious school is a breach of the duty
of state neutrality, and a breach of the duty of state neutrality is a
breach of s. 2(a) of the Charter.39 He rejected the argument that Good
Spirit did not have standing to claim a breach of s. 2(a) of the Charter
because the claim was not about a breach of an individual’s religious
freedom; the legislation was discriminatory on its face.40 Since the
legislation discriminated on the basis of religion, Layh J. concluded
that s. 15 of the Charter had also been breached.41
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Ibid at paras 402-405.
Ibid at paras 420-44.

A Comment on Good Spirit School Division No. 204 367

Layh J. then turned to s. 1 of the Charter. After setting out the test
from R. v. Oakes, he concluded that the objective advanced by the
defendants, “to provide each student in the Province of
Saskatchewan an equitable opportunity to education regardless of
where they live,”42 was not pressing and substantial because there
was no evidence to prove that separate schools were necessary to
achieve it.43 The objective of providing parents a choice in the
education of their children was also not pressing and substantial
because this choice was granted based on the parents’ religious
beliefs, a violation of the duty of state neutrality.44 In Layh J.’s words,
government action that is “Charter-infringing cannot become
Charter-justifying.”45
Despite concluding that the objective was not pressing and
substantial, Layh J. completed the rest of the Oakes analysis. He
found no rational connection between the objective of “ensuring a
sufficient level of funding is present for all schools, regardless of creed
or religion, to provide equal opportunity,”46 and the funding of nonCatholic students at Catholic schools, as it is the public education
system in Saskatchewan that “ensures that all students, regardless of
creed or religion, are admitted and funded”—it is legally obligated to
do so.47 There was no evidence to show that Catholic schools were
required to accept all students regardless of creed or religion.
With respect to the minimal impairment step of the Oakes test,
Layh J. concluded that minimal impairment in this situation gives
the government only one option: “to accept s. 93 of the Constitution
Act, 1867, which the Supreme Court said makes equal treatment of
religions impossible, and not augment or complement these
unbalanced religious rights with further empowering rights.”48 Since
the government chose to fund Catholic schools beyond its constitutional
obligation to do so, its actions were not minimally impairing of
Charter rights.
Finally, with respect to the ultimate proportionality analysis,
Layh J. accepted that one effect of the funding was to keep rural
schools open and provide more accessibility to education for rural
students.49 However, he characterized this as a deleterious effect: the
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creation of St. Theodore Roman Catholic School had the effect of
“keep[ing] open a school that the public school division legitimately
had a right to close. These are the harms caused by continu[ing]
government funding of non-minority faith students at separate
schools.”50 In his view, this result “undermines the reasonable and
statute-authorized decisions of school boards to close rural schools to
fulfil their mandate of effective education and accountability to
taxpayers.”51 Layh J. does not appear to have explicitly weighed the
salutary and deleterious effects against each other.
Layh J. accepted that his decision could cause significant
repercussions throughout the province, and he was prepared to try
to postpone some of that harm. He therefore “stayed” the declaration
of invalidity until June 30, 2018.52
II. COMMENTARY: THE SECTION 1 ANALYSIS
In this comment, I intend to take aim at virtually all aspects of Layh
J.’s s. 1 analysis. This should not, of course, be taken as an indictment
of Layh J.’s reasons as a whole. Many of these identified flaws may
stem from the submissions of counsel or the evidence that was before
him. In some respects, these flaws also stem from the confusing and
often inconsistent Supreme Court jurisprudence on s. 1 of the
Charter. These identified flaws are not, therefore, solely the fault of
Layh J., and they should not be taken as lessening or undermining
what is otherwise a thorough, thoughtful, and outstandingly-written
judgment.
That being said, I will address four significant flaws in Layh J.’s
reasons on the application of s. 1 of the Charter in GSSD: (1) Layh J.
collapses the entire proportionality analysis into the “pressing and
substantial objective” step, (2) Layh J.’s reasons do not fully grapple
with the effect of Chief Justice Dickson’s reasoning in Big M Drug
Mart, (3) Layh J.’s reasoning makes it impossible to justify a s. 2(a) or
s. 15 infringement in the context of religious schools, and (4) Layh
J.’s reasons fail to appropriately identify and balance the salutary and
deleterious effects of the law.
Overall, Layh J.’s s. 1 analysis reflects a failure to deeply engage
with the question of justification, instead continually pointing back
to the rights infringement itself as evidence of the government’s
failure to justify the infringement. It does not engage with the
practical realities of the government’s funding regime, especially in
the context of rural Saskatchewan, the context of the case itself.
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I will outline each of these flaws in turn, while providing some
commentary on how they may be rectified on appeal or in future
cases raising similar issues.
A. THE PRESSING AND SUBSTANTIAL OBJECTIVE
Since the Government of Saskatchewan did not set out a pressing and
substantial objective in its materials submitted on s. 1 of the Charter,
Layh J. only addressed the submissions of Christ the Teacher Roman
Catholic Separate School Division No. 212 (“CTT”) on this element of
the Oakes test. He stated the following:
Does the funding of non-Catholic students in Catholic
schools have a “pressing and substantial” objective in a free
and democratic society? Relying upon the evidence of
Angela Chobanik and non-Catholic parent witnesses, CTT
identifies two pressing and substantial objectives to justify
the funding of Catholic schools respecting non-Catholic
students. CTT states its first objective as follows:
258 …First, the aim is to provide each student in the
Province of Saskatchewan an equitable opportunity to
education regardless of where they live. The Province
has a pressing interest in educating children in the
Province for socioeconomic reasons.
I see nothing in the objective of equitable educational
opportunity that is linked to funding non-Catholic students
in Saskatchewan’s Catholic schools. This objective – to
provide opportunity for education regardless where students
live – must be an objective of all Canadian provinces,
including provinces without separate schools. These
provinces seemingly meet this objective without separate
schools. I fail to see that if a province has separate schools,
funding non-minority students within those schools is
necessary to provide students with an education “regardless
of where they live.” Nor do I find assistance is afforded CTT
in its s. 1 justification by offering that the province has an
interest in educating children for “socioeconomic reasons.”
This vague and general statement provides no justification
for funding non-Catholic students in Catholic schools.
CTT offers a second pressing and substantial objective for
the Government’s continued funding of non-Catholic
students in Catholic schools: the importance of parental
choice.…
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CTT’s asserted objective of providing parental choice is also
problematic. In suggesting that a pressing objective for
funding non-minority faith students is to give “a substantial
number of parents a choice as to the education of their
children,” CTT acknowledges what I have already found
violative of Charter rights: choice given to some parents
based on religious beliefs, but not to others, is a breach of
the state’s duty of religious neutrality. Government action
that I have found to be Charter-infringing cannot become
Charter-justifying.
I also disagree with CTT’s assertion that a “far preferable
situation” lies if the Government’s funding of non-minority
students at least gives some choice to some parents rather
than giving no choice to any parents. If such choice is based
on a parent’s unique religious beliefs, if such choice gives
advantage to a particular faith group, and if such choice is
publicly funded, then contrary to being a “pressing and
substantive objective,” the choice shows the state’s disregard
for religious neutrality. An objective that itself contradicts
Charter values cannot justify Charter infringement.53
The bulk of the proportionality analysis can be found in these five
paragraphs. Layh J. skirts the question of whether either objective,
taken on its own, could be pressing and substantial by relying on the
fact that the objective is not rationally connected to the measure
used. He implicitly uses the second part of the proportionality
inquiry to deny the first, despite the fact that the second part of the
proportionality analysis makes little sense without the first. Not only
is this reasoning rather illogical, adopting it tends to render the first
element of the proportionality analysis redundant.
As Justice Karakatsanis of the Supreme Court of Canada recently
observed in R. v. K.R.J.,54 the first aspect of the Oakes test is “a threshold
requirement that is undertaken without considering the scope of the
right infringement, the means employed, or the relationship between
the positive and negative effects of the law.”55 Indeed, the Supreme
Court has rejected attempts by litigants to use the relationship
between the objective and the means used to achieve it to deny
the importance of the objective itself. For example, in Harvey v.
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New Brunswick (Attorney General),56 Chief Justice Lamer stated the
following:
The respondents submit that the objective of both provisions
of s. 119(c), the five-year disqualification and the mandatory
vacating of a seat, is to preserve the integrity of the electoral
process, thereby enhancing the existence and operation of
a free and democratic society. On the other hand, so far as
the five-year disqualification is concerned the appellant,
echoing the dissenting reasons of Rice J.A. in the court below,
argued that no pressing and substantial concern exists
since the electorate is free to reject the offending candidate
at a subsequent election. In my view, this argument misses
the mark, and this for two reasons. First, the argument is
really not concerned with the importance of the objective, but
with the rational connection between the measures chosen and
the objective. Secondly, it fails to take into account the
interest of society in deterring activity that subverts the
very electoral process upon which a free and democratic
society is founded. As the respondents put it in their factum,
“the individual elected to the legislative assembly holds a
position of great trust and responsibility and it is important
that such representatives and those seeking such high
office be in no doubt that their participation in the proscribed
conduct attracts precise and grave consequences”. I have
no doubt that the primary goal of the impugned legislation
is to maintain and enhance the integrity of the electoral
process. Nor do I doubt that such an objective is always of
pressing and substantial concern in any society that purports
to operate in accordance with the tenets of a free and
democratic society.57
In Harper v. Canada (Attorney General),58 Chief Justice McLachlin and
Justice Major made a similar point, again in the context of electoral
spending laws:
The Alberta courts in this case found that the stated objective
was not pressing and substantial. We cannot accept that
conclusion for two reasons. First, as discussed, this Court
has clearly found it to be pressing and substantial in
Libman, in so doing expressly rejecting the earlier Alberta
56
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decision in Somerville v. Canada (Attorney General) (1996),
184 A.R. 241 (C.A.). Second, the Alberta courts, with respect,
posed the wrong question. They asked whether the evidence
proved a pressing and substantial reason to impose limits on
citizen spending existed. But the proper question at this stage of
the analysis is whether the Attorney General has asserted a
pressing and substantial objective. Whether the objective is
furthered falls to be considered at the proportionality
analysis which inquires into rational connection, minimal
impairment and whether the benefit conferred (if any)
outweighs the significance of the infringement.59
As these cases show, the relationship between the asserted objective
and the means chosen is immaterial at the first stage of the Oakes
analysis. The first stage is simply a threshold inquiry; it is an
assessment of whether the objective is important enough to, in the
words of Dickson C.J., “warrant overriding a constitutionally protected
right or freedom.”60 This threshold inquiry should not be shortcircuited by importing the rest of the proportionality analysis. To do
so distorts the analysis and renders its logic rather inscrutable: the
importance of the objective anchors the rest of the analysis; it is not
determined by the outcome of the proportionality analysis.
Otherwise, the absence of a rational connection or the absence of
minimal impairment can obviate the importance of the objective
itself, which can have troubling implications for future government
attempts to respond to a social issue in a Charter-compliant way.
Further, Layh J.’s rejection of the pressing and substantial nature
of the objective advanced in GSSD is based on a flawed assumption.
He says that the objective of parental choice cannot be pressing and
substantial because such choice “is a breach of the state’s duty of
religious neutrality.”61 This reasoning is based on the flawed
assumption that the “choice” here enures only to Catholic parents,
i.e. that only Catholic parents may choose to send their child to
Catholic or public school. This assumption begs the question. It
presupposes the outcome of the s. 1 analysis by implicitly assuming
that only Catholic parents may send Catholic children to Catholic
schools, and therefore, only Catholic parents have a choice between
two publicly-funded school systems. This is precisely the issue that
Layh J. was being asked to determine in GSSD. Indeed, the evidence
before him showed the opposite: any parent could choose to send
their child to a public or a Catholic school regardless of their faith
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and the government would provide the school with funding for that
child. Assuming that only Catholic parents have that choice assumes
that only Catholic parents may have that choice, which is, of course,
Layh J.’s ultimate conclusion in the constitutional analysis. It cannot,
however, form the basis of the reasoning to lead to that conclusion.
Layh J. certainly was not required to accept CTT’s articulation of the
objective of the legislation at face value. He was somewhat constrained
by the government’s apparent failure to advance an objective in its
submissions at trial: as the crafter of the legislation, one would
assume that the government is in a better position than a private or
non-governmental litigant to accurately state the objective of its own
measures. CTT did not create the funding regime, it simply benefitted
from it. There is, therefore, something backwards about the way the
objective of the measure was presented to Layh J., and it is certainly
not clear from his reasons why CTT bore the burden of framing the
objective of the impugned measure. This may be something that the
parties will correct on appeal. This may also be a lesson to future
governments that are defending a Charter claim in conjunction with
a private or non-governmental defendant: it should always remain
the government’s obligation to accurately state the objective of its
own measure.
B. RELIANCE ON BIG M DRUG MART
The second major flaw in Layh J.’s reasoning is his reliance on Big M
Drug Mart to inform his s. 1 analysis. Big M Drug Mart was a pre-Oakes
case, and in many respects the s. 1 analysis that Dickson C.J.
endorsed in Big M Drug Mart is inconsistent with the traditional
proportionality analysis that was established in Oakes.
Layh J. recognized that the objective of the measure was,
essentially, a direct infringement of freedom of religion: he stated
that giving some parents the choice to send their children to a
publicly-funded religious school “is a breach of the state’s duty of
religious neutrality” and that government action that is “Charterinfringing cannot become Charter-justifying.”62 While not explicitly
following Dickson C.J.’s reasons in Big M Drug Mart, Layh J.’s reasoning
on this point is very reminiscent of Big M Drug Mart. This raises the
question of the continuing relevance of Big M Drug Mart when it
comes to the s. 1 analysis.
In Big M Drug Mart, the Supreme Court considered the
constitutionality of the Lord’s Day Act,63 a federal statute that
prohibited the sale of goods or the transacting of any business on
Sundays. The purpose of this law was found to be religious in nature:
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commanding observance of the “Christian institution of the
Sabbath.”64 Dickson C.J. held that there are two ways a law can be
invalidated under the Charter: “[E]ither an unconstitutional purpose
or an unconstitutional effect can invalidate legislation.”65 He treated
an assessment of the constitutionality of the legislature’s purpose as a
precondition to the rest of the s. 1 analysis:
In short, I agree with the respondent that the legislation’s
purpose is the initial test of constitutional validity and its
effects are to be considered when the law under review has
passed or, at least, has purportedly passed the purpose test.
If the legislation fails the purpose test, there is no need to
consider further its effects, since it has already been
demonstrated to be invalid. Thus, if a law with a valid
purpose interferes by its impact, with rights or freedoms, a
litigant could still argue the effects of the legislation as a
means to defeat its applicability and possibly its validity. In
short, the effects test will only be necessary to defeat
legislation with a valid purpose; effects can never be relied
upon to save legislation with an invalid purpose.66
The Supreme Court has since distanced itself from this method of
reasoning. In Oakes, decided one year after Big M Drug Mart, Dickson
C.J. made no mention of the “unconstitutional objective” method of
reasoning. Instead, citing Big M Drug Mart, he stated that the pressing
and substantial objective requirement “ensure[s] that objectives
which are trivial or discordant with the principles integral to a free
and democratic society do not gain s. 1 protection.”67 While one
might argue that “discordant with the principles integral to a free and
democratic society” is simply “unconstitutional objective” by another
name, the Supreme Court has never adopted this method of reasoning.
Instead, as Justice Gascon noted in Mouvement laïque québécois v.
Saguenay (City),68 even where the purpose of an objective is to
infringe the obligation of state neutrality, this infringement may
nevertheless be justified under s. 1. He stated the following:
Where, as in the instant case, the impugned practice is
regulated by a legislative provision, however, it might be
possible for the state to justify its discriminatory effect.
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Thus, where a provision of a statute, of regulations or of a
by-law is in breach of the state’s duty of neutrality in its
effect, the state can invoke s. 9.1 of the Quebec Charter.69
While Mouvement laïque was decided under the Quebec Charter, this
reasoning is equally applicable to the Canadian Charter. To conclude
otherwise would invite parties to cast the objectives of various
measures in a Charter-infringing light to foreclose the possibility of
justifying any infringement under s. 1.
The appellant in KRJ had attempted to make a similar argument:
that legislation that purposefully infringed a Charter right can never
be justified under s. 1. That case concerned a sentencing measure that
retrospectively increased the punishment for certain sexual crimes,
contrary to s. 11(i) of the Charter. The appellant argued that the
purpose of the measure was to retrospectively increase punishment
and that, as a result, the measure was also a deliberate infringement
of Charter rights. As such, it could not be justified. Karakatsanis J.
rejected this method of reasoning:
The appellant argues that the objective of the retrospective
operation of the 2012 amendments is to increase the
punishment imposed on offenders who committed their
offences prior to 2012 so as to more effectively further the
purpose and principles of sentencing. In my view, this
articulation of the law’s purpose is not sufficiently precise
and is essentially a description of the means the legislature
has chosen to achieve its purpose.70
Admittedly, Gascon J. referenced “the state’s duty of neutrality in its
effect” in Mouvement laïque,71 which could be interpreted as an oblique
endorsement of the reasoning in Big M Drug Mart that a provision
that infringes the state’s duty of neutrality in purpose can never be
justified. However, this was certainly not explicit in Gascon J.’s
reasoning.
This principle from Big M Drug Mart is based on the assumption
that the government’s purpose in enacting a law is objectively
knowable. However, ascertaining the objective of any legislative
measure is rarely an easy task. As McLachlin C.J. recently stated in R.
v. Safarzadeh-Markhali,72 a court may look to a number of different
sources to try to ascertain the purpose of legislation: statements of
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purpose in the legislation itself; the text, context, and scheme of the
legislation; and relevant extrinsic evidence.73 There is no precise
combination of the three that can help a court divine the purpose
of legislation: this element of statutory interpretation is an inexact
science. This is why, as Justice Cromwell recently stated in R. v.
Moriarity,74 the proportionality analysis “does not evaluate the
appropriateness of the objective,” instead “assum[ing] a legislative
objective that is appropriate and lawful.”75 Courts are not in the
business of questioning the legitimacy of legislative priorities except
to the extent of determining whether they are sufficiently pressing
and substantial to justify overriding Charter rights.
Indeed, the distinction between the purpose of a measure and the
Charter-infringing means used to achieve it is never an easy distinction
to draw. At some level of abstraction, the purpose of every Charterinfringing measure is to infringe the Charter. A legislature does not
accidentally introduce legislation and it does not introduce legislation
with unintended components. Thus, for example, the reverse onus at
issue in Oakes could be said to be a purposeful infringement of s. 11(d)
of the Charter, in that Parliament intended to presume offenders
possessing a certain amount of narcotics were possessing them for
the purpose of trafficking, contrary to the presumption of innocence.
But this is not what was done in Oakes, nor should it be done in any
case: to frame an objective in this manner is to render the justification
analysis a fait accompli. Allowing the possibility of automatically
invalidating legislation based on its Charter-infringing purpose will
only further obscure the distinction between the objective and the
means used to achieve it, resulting in even more confusion and
difficulty in conducting the s. 1 analysis.
It is, therefore, unhelpful to the justification inquiry to try to
separate pieces of legislation with unconstitutional purposes from
those with unconstitutional effects. Instead, as set out in Oakes and
subsequent cases, it is the constitutionality of the effects that matters.
Layh J.’s reasoning obscures this distinction, blurring purpose and
effects into one conclusion that denies the legitimacy of the legislature’s
objective by implicitly denying its proportionality.
Layh J. was driven, in large part, by Dickson C.J.’s reasoning in
Big M Drug Mart. This is understandable, given the similarities
between the legislation at issue in Big M Drug Mart and the legislation
at issue in GSSD. However, Big M Drug Mart should no longer be
treated as good law when it comes to the s. 1 analysis, as it has been
superseded by Oakes and its progeny.
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The benefit of following Oakes rather than Big M Drug Mart in
these sorts of cases is that doing so retains the possibility of justifying
Charter infringements in the separate school context. Charter
infringements are likely to arise in this context because of the
inconsistency between s. 93 of the Constitution Act, 1867 and ss.
2(a) and 15 of the Charter: when s. 93 was drafted, the concept of an
entrenched constitutional bill of rights simply did not exist in
Canada. Separate schools that existed pursuant to s. 93 existed
comfortably in the Canadian landscape until 1982. Provinces that
chose to maintain separate school systems did so for over seventy
years, building up community norms and values surrounding those
separate schools that were not erased with the enactment of the
Charter. The community may have a secular reason to value public
funding of Catholic schools. The community’s values may conflict
with Charter values, and such a conflict may not be easy to resolve.
This is the purpose of s. 1 of the Charter: to provide a vehicle by which
these conflicts can be discussed, debated, and judicially resolved.
Allowing the possibility of a s. 1 justification in cases where
government action is ostensibly taken pursuant to s. 93 but falls
outside the narrow protection of s. 93 allows governments to at least
attempt to maintain functional separate school systems in their
provinces. Governments can continue to balance their Charter
obligations with their duty to further what they believe to be in the
best interests of their citizens. These attempts, of course, will not
always be Charter-compliant, and it may very well be that state funding
provided to Catholic schools for non-Catholic students cannot be
justified under s. 1. The point here is that provincial governments
should at least have the right to try to justify these infringements;
such justificatory attempts should not automatically be foreclosed
before they can even be started.
C. THE IMPOSSIBLE STANDARD
This leads into my next identified flaw: Layh J.’s reasoning effectively
creates an impossible standard for governments to meet when attempting
to justify a Charter infringement in the context of denominational
schools. This flaw is found in two aspects of Layh J.’s reasoning: the
purpose of the legislation, discussed above, and in his minimal
impairment analysis. I intend to focus on minimal impairment here.
Justice Layh effectively took an “all or nothing” approach to
minimal impairment in this context. He stated the following in his
decision:
As part of the proportionality test, the Government must
also demonstrate through evidence that its alleged objectives
of funding non-Catholic students only minimally interferes
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with the state’s obligation to remain religiously neutral.
In my view, the best (and perhaps only) way that the
government can minimally offend its duty to remain
religiously neutral is to accept s. 93 of the Constitution Act,
1867, which the Supreme Court has said makes equal
treatment of religions impossible, and not augment or
complement these unbalanced religious rights with further
empowering rights. I cannot see how the “special or
unequal educational rights” already given to Catholics do
not become even more “special” and more “unequal” when
additional rights are given to them to receive funding to
educate non-Catholic students.76
This reasoning is flawed because it creates an impossible standard for
governments to meet. Even if a government manages to prove a
pressing and substantial objective for a measure that deals with
separate denominational schools—an achievement that Layh J.’s
reasons already effectively foreclose—the government will not be
able to prove that the measure is minimally impairing of the Charter
right. This is because, using Layh J.’s reasoning, the very fact of the
Charter infringement means that the measure does not minimally
impair the Charter right. But the standard is minimal impairment, not
no impairment. Moreover, the minimal impairment inquiry is
ostensibly a deferential inquiry: it assesses whether the limit on the
right is “reasonably tailored to the objective”77 or “whether there are
less harmful means of achieving the legislative goal.”78 If there is no
possibility of using alternate means to achieve the same objective
without infringing Charter rights, then the impugned measure should
pass the minimal impairment test.
Layh J.’s reasoning suggests the opposite. It suggests that, where
there are no less harmful means open to the legislature to achieve its
objectives, then the legislation is not minimally impairing. His
reasoning suggests that there is always a less-infringing option open
to the legislature: not infringing the Charter in the first place. Here,
Layh J. concluded that a legislature cannot step outside the insulation
of s. 93 of the Constitution Act, 1867, as to do so is automatically a
Charter infringement that is not minimally impairing because the
legislature could have stayed within the bounds of s. 93. This is not
what the minimal impairment analysis was meant to assess.
This criticism may be slightly harsh, given that Layh J.’s minimal
impairment analysis was obiter dicta and premised on an objective
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that he already determined was not pressing and substantial. To this
extent, Layh J.’s reasoning is somewhat understandable: given his
conclusion that the legislature is prohibited from purposefully enacting
any legislation that exceeds the bounds of s. 93 of the Constitution
Act, 1867, the conclusion that there is no minimally impairing means
of exceeding those boundaries makes some sense. The issue with the
minimal impairment analysis, then, stems directly from the flaws
apparent in Layh J.’s assessment of the pressing and substantial
objective of the legislation.
Further, it does not appear from Layh J.’s reasons that the government
provided much by way of evidence on the minimal impairment
aspect of the analysis. If this is true, then Layh J. would have had
little from which he could infer that less-impairing means to achieve
the same objective were possible, which could have spurred his
conclusion that no minimally impairing means of achieving the
government’s objective existed.
D. BALANCING THE SALUTARY AND DELETERIOUS
EFFECTS
My final criticism of the GSSD decision lies in Layh J.’s application of
the final element of the Oakes analysis: the balancing of salutary and
deleterious effects. Layh J.’s reasons take no account of the salutary
effects of the law, instead assessing only some practical deleterious
effects on government decision-making.
Layh J.’s final proportionality analysis reads as follows:
A further element of the proportionality test requires that
the benefits of the impugned government action must
outweigh the harm suffered by the infringing law. I see such
harm, a harm that drives this litigation, in the thwarting of
public school boards’ decisions to close rural schools which
have experienced diminished enrolments. Testimony at
trial and from read-ins from examination for discovery prove
separate school rights have been used to circumvent public
school closures, often and ironically, concurrently with the
Government’s voluntary, then mandatory, rationalization
of the number of school boards in the province. Darlene
Thompson, the Government’s representative during discovery,
explained that the Humboldt Rural School Division closed
the Englefeld public school with plans to bus students
to Watson. The Protestant minority in the community
established a Protestant “separate” school which, in turn,
admitted a majority of non-Protestant students and received
full funding.
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Similarly, Ms. Thompson also explained that Prairie Valley
School Division closed the Wilcox public school because of
minimal enrolment. Bert Degooijer, trustee of the Prairie
Valley School Division when the public school was closed,
explained the reasons for closure and the plan to transport
the students to Milestone’s public school where the Board
believed it could provide superior educational programming
at less cost. Students from Wilcox attended the Milestone
school for one year. After the separate Catholic school
division was operative in the following school year, all the
children from Wilcox, including those who were attending
the Milestone public school, enrolled in the Wilcox separate
school. Today St. Augustine Roman Catholic School continues
to operate under the Holy Family Roman Catholic Separate
School Division with 55 students enrolled.
Between the Englefeld and Wilcox experience, Theodore
Roman Catholic School Division was formed in 2003 and
eventually amalgamated with other Roman Catholic
school divisions to form Christ the Teacher Roman
Catholic School Division. I am satisfied that St. Theodore
Roman Catholic School was formed, not because of a desire
to have Catholic education in Theodore, but to keep open
a school that the public school division legitimately had a
right to close. These are the harms caused by continued
government funding of non-minority faith students at
separate schools.
These examples illustrate to me that a constitutional
provision originally meant to protect minority religious
rights in education have been harnessed for a different
purpose. I see the impugned government action not only
unrelated to the defendants’ alleged objective of equality
in education and parental choice (objectives I have found
neither pressing nor substantial), but I see the impugned
legislation as creating a result that undermines the reasonable
and statute-authorized decisions of school boards to close
rural schools to fulfil their mandate of effective education
and accountability to taxpayers. I accept that the planned
closure of a rural school is invariably met with some local
opposition. From the testimony of several trustees of rural
public school boards, I accept as well that looming in these
decisions is the threat that the local religious minority, be
it Protestant or Catholic, will use the constitutional guarantee
of a separate school to thwart a reasoned decision to close
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rural schools when enrolment numbers merit their closing.
These results of the impugned government action have
occasioned harm and are unrelated to the objectives CTT
has attempted to assert.79
There are a number of flaws with this analysis. However, to appropriately
explain these flaws some elucidation on the meaning of this final
proportionality analysis is necessary. It is, essentially, a cost/benefit
analysis: a court must ask whether the benefit that the law seeks to
attain, the salutary effect, is worth the cost of limiting a Charter right.
As Karakatsanis J. explained in KRJ, this final balancing exercise lies
at the heart of the s. 1 analysis:
While the minimal impairment test has come to dominate
much of the s. 1 discourse in Canada, this final step permits
courts to address the essence of the proportionality enquiry
at the heart of s. 1. It is only at this final stage that courts
can transcend the law’s purpose and engage in a robust
examination of the law’s impact on Canada’s free and
democratic society “in direct and explicit terms.” In other
words, this final step allows courts to stand back to determine
on a normative basis whether a rights infringement is
justified in a free and democratic society. Although this
examination entails difficult value judgments, it is preferable
to make these judgments explicit, as doing so enhances the
transparency and intelligibility of the ultimate decision.
Further, as mentioned, proceeding to this final stage
permits appropriate deference to Parliament’s choice of
means, as well as its full legislative objective.80
This branch of the proportionality inquiry severs the analysis from
the objective of the law, looking instead at the “severity of the
deleterious effects of a measure on individuals or groups”81 and
weighing those deleterious effects against the “benefits which accrue
from the [rights] limitation.”82
A number of conceptual difficulties have been identified with this
analysis, and while it is not necessary to list them all for the purpose
of this comment, one merits brief mention. Some scholars criticize
the analysis because it leads the court into a logically fruitless
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exercise: the weighing of incommensurables.83 Stavros Tsakyrakis
explains:
If we are not going to take metaphors very seriously,
then we must start by altogether rejecting the myth of
mathematical precision. Whatever else it may be, it is quite
certain that judicial reasoning has nothing to do with
going to the grocer’s. Very few, if any, genuine and
important values are amenable to any meaningful form of
quantification. And, even if they were, balancing them
would require, in addition, coming up with a way to
compare their respective “weights”, which hardly anyone
but the most hard-nosed utilitarian would think is more
than a chimera.84
While some judges of the Supreme Court have occasionally recognized
this difficulty,85 Canadian courts must still embark on this final
balancing exercise and attempt to come to reasoned conclusions.
Here, Layh J. does not appear to have done so. He did not assess the
salutary effects of the impugned measure, that is, the funding of
Catholic schools for non-Catholic students, and his assessment of
the deleterious effects appears to be focused squarely on the practical
deleterious effects on government decision-making rather than on
the deleterious effects on the affected Charter right.
In GSSD, Layh J. reasoned that the deleterious effect was the
“thwarting of public school boards’ decisions to close rural schools
which have experienced diminished enrolments.”86 This was based
on the testimony of some of the witnesses, who testified about
community attempts to thwart public school closures by creating
new Catholic schools. This impact on government school board
decision-making is not a deleterious effect within the meaning of
the final proportionality analysis because it has nothing to do with
the right that was limited. Instead, the deleterious effect here should
have been characterized as a breach of the state’s duty of religious
neutrality by providing public funding to schools of one religion
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while denying public funding to schools of all other religions. This
breach of the duty of state neutrality is serious because it lessens the
“free space in which citizens of various beliefs can exercise their
individual rights”87 by diverting funding from public schools to
Catholic schools. Every dollar provided to a Catholic school is a
dollar that cannot be provided to a public school. The deleterious
impact on freedom of religion is serious.
But this must be weighed against the salutary effect of the law:
the benefit that the government seeks to achieve. Layh J.’s reasoning
on this point is flawed in two ways: First, it is flawed because it does
not exist. Layh J. did not attempt to divine a bona fide salutary effect
from the law. Second, it is flawed because it is focused on the wrong
defendant: the impugned government measure here is not the
decision by parents in Theodore to open a Catholic school. The
impugned government measure is the Saskatchewan government’s
policy that provides equal funding to Catholic and public schools
regardless of the religious creed of the attendees. By focusing only on
the existence of a Catholic school in Theodore, Layh J. failed to assess
the salutary effects of the law as a whole.
Indeed, the very evidence that Layh J. cited to establish the
deleterious effects may well show the salutary effects of the law. The
existence of public funding for Catholic schools means that parents
and students in small rural communities are able to obtain public
education within their own communities. While opening a Catholic
school may thwart the decisions of a public school board, the public
school board is not the only party interested in education in that
community. If a Catholic school can provide a public education,
albeit with a religious slant, and it can do so in that community,
why should this be treated as a negative effect? The Saskatchewan
government’s policy of funding all students equally helps students in
small rural communities to access education without having to
travel long distances. This should surely be a salutary effect of the
impugned law.
Of course, such salutary effects may not have been in evidence
before Layh J. and they may not have been argued before him. Given
that this case was essentially a dispute between a public and a
Catholic school board, his focus on the effect on each litigant, rather
than Saskatchewan society generally, is understandable. Each litigant
would, presumably, be advancing a case based on its own interests.
But the parties’ choice of strategy does not dictate the constitutional
analysis. Layh J. was still obligated to consider the salutary and
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deleterious effects of the impugned measure writ large, and he failed
to do so.
III. CONCLUSION
The GSSD trial decision is the culmination of over a decade of
intensive work on the part of the litigants, and is the product of an
impressive effort in legal reasoning and writing on the part of Layh J.
My criticisms should not be taken to diminish the outstanding efforts
of all parties to bring the matter through to trial. They are intended
to help guide future cases that raise similar issues, and to contribute
to continuing debate on the challenges and conceptual difficulties
facing the analysis under s. 1 of the Charter.
This comment has shown several flaws in the s. 1 analysis in
GSSD. These flaws may ultimately be corrected on appeal. However,
the goal of this comment is not to act as an appellate brief, and its
points should not lose force if Layh J.’s decision is overturned on
appeal. Rather, its goal is to show some of the difficulties associated
with the s. 1 analysis, especially where those difficulties result from
tension between two constitutional documents. The difficulty in
this case arose from the changed societal landscape between the
enactment of the Constitution Act, 1867 and the Charter of Rights and
Freedoms. Separate denominational schools may have been a social
necessity in 1867. By 1982, however, the religious-based nature of
those publicly funded schools became a constitutional flaw.
Even so, both documents continue to exist, and neither can take
precedence over the other. Public funding for separate schools is
constitutionally guaranteed. Even though all funding may not fall
within the scope of that constitutional guarantee, it cannot be examined
through the lens of the Charter divorced from that constitutional
context. While such funding may infringe Charter rights, it is not
automatically constitutionally infirm. Instead, s. 1 of the Charter
should play a vital role in balancing the tension between these two
constitutional documents by allowing the government the possibility
of justifying this rights infringement. To the extent that Layh J.’s
reasoning denies the government this possibility, it should not be
followed.
This comment also shows some potential logical errors and flaws
that could arise in any s. 1 analysis, and serves as a useful reminder
of the kind of reasoning to avoid in the future. For example, Layh J.’s
error in framing the legislative objective serves as a reminder that the
first step of the Oakes analysis is intended to be abstract and divorced
from the means used to achieve that objective. The error in balancing
the salutary and deleterious effects shows one of the main differences
between private and constitutional litigation: when it comes to
constitutional litigation, the interests of the parties no longer govern.
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The litigation becomes about Saskatchewan or, indeed, about Canada
as a whole.
GSSD ultimately exemplifies the continuing difficulties that litigants
and judges face when confronting the conceptual challenges inherent
in s. 1 of the Charter. There is no easy answer to the proportionality
question raised by s. 1 of the Charter. Courts and academics continue
to struggle with the proper scope of this inquiry. To the extent that this
case shows some of the difficulties that judges face when they embark
on the s. 1 analysis, it helpfully illustrates potential pitfalls and
problem areas in that analysis. GSSD provides courts and academics a
rare opportunity to assess the potential for justification where a rights
infringement is deliberate: where the objective of the law is to infringe
a Charter right. Here, the objective was to infringe freedom of religion
by publicly funding only one type of religious education. Perhaps
Layh J. ultimately got it right. But his decision and this comment
may be the spark for continuing debate and conversation about the
appropriateness of the s. 1 analysis for this type of infringement, and
about the proper way to balance the tension arising out of the Charter
and the Constitution Act, 1867. Regardless of the outcome of GSSD, the
decision will become an important element of the Charter landscape
in Saskatchewan.

