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Saskatoon Police Association v. Sakatoon Board of Police Commissioners, 2014 SKQB 7
- Court of Queen's Bench, Danyliuk, January 16, 2014 (QB14007)

The applicant seeks judicial review of a decision of the Saskatchewan Labour Relations
Board that dismissed the applicant’s complaint of an unfair labour practice on
jurisdictional grounds. The dispute arose when an employee, who was a member of the
applicant association, went off work for medical leave. Shortly after the employee’s
medical leave commenced, she was charged with a series of discipline matters. The
consequence of these discipline allegations could include suspension and termination.
The discipline hearing was started, but did not finish. Instead, the respondent and the
employee reached an agreement where the employee resigned from the police force,
all discipline charges against her were withdrawn or terminated and she received a
retraining allowance. The applicant took the position that this was an unfair labour
practice because the negotiations between the employee and the respondent
represented a failure to bargain with the certified bargaining agent in contravention of
The Trade Union Act. The Labour Relations Board ruled that it had no jurisdiction
because the matter had the essential character of a dispute between the parties over
discipline, not a pure labour matter.
HELD: The application for judicial review was dismissed. The appropriate standard of
review is correctness and the decision of the Labour Relations Board was correct. The
essential character of the dispute was a discipline matter and any effects on the
employee’s rights under the collective agreement were collateral in nature. The
legislative scheme in Saskatchewan provides that discipline of police officers is
governed by The Police Act and labour matters are governed by The Trade Union Act.
The intent of the legislature, in enacting these two pieces of legislation, was for
discipline matters to be handled outside the ambit of The Trade Union Act even though
such discipline matters might touch on labour issues.
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Appeal – Criminal Law – Driving over .08 – Presumption of Identity
Appeal – Constitutional Law – Charter of Rights, Section 9, Section 24(1)
R. v. Wetzel, 2013 SKCA 143 - Court of Appeal, Richards Jackson Ottenbreit, December
31, 2013 (CA13143)

The appellant appeals from a summary conviction appeal court decision setting aside
his acquittal with respect to a charge of driving with a blood alcohol level over .08. The
summary conviction appeal court also set aside an award of damages that had been
awarded to the appellant for overholding. The appellant was pulled over while driving a
van and trailer. He stopped with the van and trailer partially in a bus stop. A breath
sample was demanded at 11:55 pm and a tow truck was called. It took 35 minutes for
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the tow truck to arrive. After the tow truck arrived, an additional 12 minutes elapsed
while the van was hauled away. The first breath sample was taken at 1:25 am. The
BAC readings were .140 and .130 mgs%. In setting aside the acquittal, the summary
conviction appeal judge found that the trial judge erred in law when he concluded that
towing the van and trailer from the bus stop was not lawful. The summary conviction
appeal judge found that the appellant was arbitrarily detained, but set aside the award
of damages because the function and structure of the provincial court, which involves
exercising criminal law jurisdiction, excluded a civil remedy. It was also an error to
award damages without submissions from either party because it breached the
requirements of natural justice by denying both parties a fair hearing.
HELD: The summary conviction appeal judge committed two errors. First, he improperly
overturned a finding of fact and, second, he failed to consider that s. 280(1)(a)(ii) of
The Traffic Safety Act required that the officer have a subjective belief that the van and
trailer created a hazard to other users of the roadway before towing the vehicle could
be justified. The summary conviction appeal judge erred in law when he concluded that
the reason the tow truck was called to tow the van and trailer was because the vehicle
was parked in the bus stop. This finding was not reasonable based on the evidence at
trial. The officer gave several reasons for towing the vehicle, including that it was his
policy to tow all vehicles in impaired driving investigations. It was open for the trial
judge to find that the officer towed the vehicle for a reason unrelated to blocking the
bus stop. Based on this finding, no foundation existed for the summary conviction
appeal judge to find that the officer had reasonable grounds to believe that the van and
trailer constituted a hazard under s. 280(1)(a)(ii) of The Traffic Safety Act. The
summary conviction appeal judge’s decision in relation to whether the samples were
taken as soon as practicable must be set aside and the acquittal restored. On the
issue of damages, the Provincial Court, acting under the Criminal Code, has jurisdiction
to grant Charter remedies, but it does not have jurisdiction to grant damages that are a
civil remedy. The damage award was also inappropriate because argument respecting
damages was not made by defence counsel at trial, meaning that the Crown and other
interested parties were denied a fair opportunity to make submissions on the issue of
damages. The summary conviction appeal court did not have the jurisdiction to remit
the case back to the trial court for reconsideration of the issue of appropriate Charter
relief after its ruling that damages were not available. The appellant’s appeal on the
damages issue was dismissed.
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Bankruptcy and Insolvency – Stay Inoperable – Fraud
Marasse, Re (Bankrupt), 2014 SKQB 18 - Court of Queen's Bench, Thompson, January 21,
2014 (QB14015)

The bank applied for an order lifting an order declaring a bankruptcy stay inoperable so
that it could pursue the alleged bankrupt for fraud. The bankrupt and his wife had paid
out a mortgage and line of credit and sold the home that secured the loans. The bank
alleges that the bankruptcy stay should be declared inoperable because the debtor
committed fraud by continuing to use the line of credit and keep it in good standing
even though he knew it was not secured and should have been cancelled by the bank.
HELD: The bank’s application to declare the bankruptcy stay inoperable was granted.
The bank’s claim for false pretense and fraudulent misrepresentation is a claim that, if
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proved, would survive bankruptcy, triggering the Court’s direction to lift the stay. The
bank has alleged facts that, if proved, have something more than little prospect of
demonstrating the elements required to establish the claim for false pretenses and
fraudulent misrepresentation. Finally, the bank has established sound reasons to
support the order.
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Shinkaruk v. Neufeld Building Movers Ltd., 2014 SKQB 11 - Court of Queen's Bench,
Gabrielson, January 17, 2014 (QB14009)

The City of Saskatoon applied for an order that the limitation period in s. 307(1) of The
Cities Act operates to bar the plaintiff''s claim and for a further order pursuant to QB
Rule 7-1(3) striking out the plaintiff’s claim against the city. The plaintiff entered into an
agreement for the sale of land and a house in Saskatoon to Remai Ventures Inc., who
intended to build a condominium. The plaintiff wanted to remove the house, which
Remai was just going to tear down, and move it to another lot in the city. The plaintiff
was unable to get the required permits and the house was demolished by Remai. The
plaintiff claims that the city is liable for the demolition of the house because its failure
to issue a permit to move the house was negligent and a breach of their fiduciary
duties. The house was demolished on May 5, 2011. The plaintiff issued his statement
of claim on March 21, 2013, and served it on the city on September 25, 2013.
HELD: The plaintiffs claim against the city is statute barred because the claim was not
commenced within one year of the demolition of the house. The action against the city
is dismissed.
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The defendants apply for an order striking or dismissing the plaintiff’s claim under QB
Rule 7-9. The plaintiff claims damages against the defendants for demolishing a house.
The plaintiff had sold the land and house to the corporate defendant. Remai intended to
demolish the house and build a condominium. The plaintiff negotiated an agreement
with Remai whereby he could, at his own expense, have the house moved off the
property. According to the defendant, the plaintiff did not remove the house in the
required time. The house was demolished. The plaintiff claims damages in excess of
$1,000,000.
HELD: The action against the defendant Pocock is dismissed because the pleadings do
not allege sufficient facts to establish a cause of action against Pocock. However, the
Court was not satisfied that it was plain or obvious that the statement of claim
disclosed no cause of action against the defendants Remai and Zwack. The particulars
in the statement of claim are sufficient, although just barely sufficient, to establish that it
is possible the plaintiff suffered loss as a result of their actions. There is a dispute,
which cannot be resolved at this stage, over whether the remaining individual
defendants and the corporation granted the plaintiff an extension to remove the house
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from the property, which was subsequently not honoured. There is also an issue over
whether the plaintiff was denied entry to the property to retrieve personal belongings
that were inside the house prior to demolition. It is not obvious that these portions of
the claim are devoid of merit or cannot succeed. The application by the defendants,
other than Pocock, was dismissed.
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Civil Procedure – Affidavits – Motion to Strike
Civil Procedure – Interlocutory Injunction
Civil Procedure – Pleadings – Application to Strike
Statutes – Interpretation – Provincial Lands Act
Clements v. Preece, 2014 SKQB 6 - Court of Queen's Bench, Maher, January 15, 2014
(QB14031)

The plaintiffs applied for an interlocutory and permanent injunction preventing the
defendant from obstructing a roadway. If the injunctions were granted, the plaintiffs
would have access to their lake property by crossing the lands leased by the defendant
from the Government of Saskatchewan. The plaintiffs were granted an interlocutory
injunction and the defendants were required to remove any obstruction and were
restrained from any further obstruction. The Government of Saskatchewan was added
by the defendant as a third party to the action and the government applied to strike the
defendant’s claim for disclosing no reasonable cause of action and on the basis that it
was statute barred. The defendant had two leases pursuant to The Provincial Lands
Act with the government.
HELD: The Court held that neither the leases nor the Act had a specific covenant of
“quiet enjoyment” for the lessee. The government, as lessor, had no obligation to
defend the lessee from torts of third parties. Section 43 of the Act gave the lessee
defendant authority to defend torts of third parties. Any injunction granted would be
limited to the leasehold interest of the defendant. The Court concluded that it was plain
and obvious that the third party claim did not disclose a cause of action and was
therefore struck. The defendant’s argument to strike some of a plaintiff’s affidavit
because it was scandalous was not successful. The Court did, however, strike parts of
the defendant’s affidavit that contained opinion evidence. The plaintiffs’ application to
strike the defendant’s amended statement of defence was dismissed; the defendant
had obtained leave to amend.
© The Law Society of Saskatchewan Libraries

Back to top

Sieminska v. Boldt
Stewart v. Stewart
Wintonyk v. Anderson
© Law Society of
Saskatchewan Libraries,
1999

Civil Procedure – Appeal
Corporate Law – Business Corporations Act – Oppression Remedy
Corporation Law – Remedies – Shareholder/Director – Oppression/Unfairly Prejudicial
Corporation Law – Valuation of Shares
Corporations – Directors and Officers – Duty
Sieminska v. Boldt, 2013 SKCA 136 - Court of Appeal, Richards Ottenbreit Caldwell,
December 17, 2013 (CA13136)

The applicants applied pursuant to s. 241 of the Canada Business Corporations Act for
oppression remedies and the Chambers judge dismissed their originating notice of
motion and ordered costs against them. Two of the respondents (“Boldts”) and the
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applicant Cousyn and his wife incorporated a company (“Souleio”). At some point
Sieminska acquired shares in the corporation, she was also an applicant. All
shareholders held the same common shares. The shareholders entered into a
Unanimous Shareholders Agreement (“USA”), a term of which allowed retraction of a
shareholder’s shares and director resignation upon the occurrence of a marital action.
Cousyn and Sieminska started a relationship and ended their former ones. Cousyn’s
former wife was a shareholder of Souleio. The Boldts invoked the marital action clause
of the USA against Cousyn and Sieminska and valued the shares at $1 for that
purpose. Further, they purported to remove Cousyn as director and officer and
Sieminska as employee. Cousyn and Sieminska challenged the notices on procedural
grounds because they had not received notice of any meeting at which these
resolutions occurred. The Boldts then retracted corporate resolutions and had meetings.
The appeal required the Court to determine two issues: 1) whether the Chambers judge
erred in his interpretation of clause 7.5 of the USA or in its application to the facts of
this matter; and 2) whether he erred in the application of the law of oppression to the
facts. The applicants argued that the Chambers judge unnecessarily relied on extrinsic
evidence to interpret an unambiguous contractual provision, namely the USA clause.
HELD: The appeal was allowed and the order of the Chambers judge was set aside.
The USA clause provided for straightforward compulsory retraction of shares in the
circumstances of marital action. The language was clear as to when the retraction
provision could be revoked. The Chambers judge fundamentally erred in his
interpretation of the clause, specifically when he relied on extrinsic evidence of the
Boldts’ intentions with respect to the USA clause when it was made. On that basis
alone the Court of Appeal was prepared to set aside the Chambers’ decision. The
marital action definition was met by Cousyn but not Sieminska. With respect to the
oppression remedy, the court had to determine if a reasonable expectation was
breached, and if there was a breach, the Court had to consider whether the conduct
complained of amounted to oppression, unfair prejudice or unfair disregard of the
complainant’s interests. Sieminska’s reasonable expectations that the clause would not
be invoked against her to remove her from Souleio in the absence of marital action
were breached and the respondents’ actions amounted to unfair prejudice. Sieminska
was therefore entitled to a remedy under s. 241(2) of the Act. The applicants also had
a reasonable expectation that the directors would not exercise their powers in a
manner so as to violate the shareholders administration rights. Sieminska and Cousyn’s
procedural rights were breached by the Boldts as were their reasonable expectations of
the same. Furthermore, the actions or inactions were found to be unfair and
oppressive. The Court of Appeal made a declaration that the acts of Souleio and
directors of Souleio were exercised in a manner that was oppressive, unfairly
prejudicial and unfairly disregarded the interests of Sieminska and Cousyn. Sieminska
was entitled to have her shares back; however, the Court noted that a more realistic
remedy for her would be to have the respondents buy her shares at their fair market
value on December 1, 2010. The Court made it clear the buyout was not pursuant to
the terms of the marital action in the USA. The Court found that the marital action
clause of the USA applied to Cousyn and he was to be removed from Souleio as
shareholder, director and officer. The Court ordered that Cousyn’s shares were to be
valued in accordance with the applicable schedule of the USA. The Court also ordered
the respondents pay $1,000 to Siemenska and $1,500 to Cousyn to remedy them for
the procedural breaches. The solicitor-client costs of the Chambers order was also set
aside.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Costs
Civil Procedure – Solicitor and Client Costs
Branco v. American Home Assurance Co., 2013 SKQB 442 - Court of Queen's Bench,
Acton, December 17, 2013 (QB13427)

The plaintiff claimed solicitor-client costs on a full indemnity basis against two of the
defendants, Zurich and AIG, and a Bullock award in favour of Cameco if costs were
awarded to Cameco. The defendants argued that costs should be awarded on a basis
of the multiple of column 4 of Schedule 1 “B” and that there be no Bullock or
Sanderson order. The plaintiff’s own solicitor and client costs were estimated to be $1.4
million plus GST.
HELD: Queen’s Bench Rule 1-1 gives the Court broad discretion in awarding costs.
The Court concluded that punitive damages and solicitor-client costs could not both be
awarded. The Court concluded that the punitive damages against the defendants
Zurich and AIG in the amount of $4.5 million was sufficient punishment. Costs against
Zurich and AIG were awarded on a multiple of five times column 4 of Schedule 1 “B” of
the 2013 Queen’s Bench Rules. Cameco was not found liable but the plaintiff was
being prudent in including Cameco as a defendant. Kumtor, another defendant, hired
Cameco and their applications, submissions and counsel were identical as were the
issues for both. Because Cameco and Kumtor were so closely intertwined Cameco did
not incur any additional costs as a result of being named a party. The Court did not
award Cameco any costs. If there had been a Sanderson or Bullock order, the Court
concluded that it would have only applied against Kumtor.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Prerogative Writs – Certiorari – Queen’s Bench Rule 3-56(2)(a)
Gjerde v. Saskatchewan (Workers' Compensation Board), 2013 SKQB 435 - Court of
Queen's Bench, Dovell, December 12, 2013 (QB13434)

The applicant requests an order in the nature of certiorari pursuant to rule 3-56(2)(a) of
the Queen’s Bench Rules quashing a decision of the Workers Compensation Board
denying the applicant benefits following a workplace injury. The decision was rendered
in 2009. The applicant also sought an order directing the board to constitute a new
Medical Review Panel. The respondent was injured in a workplace accident in 1987.
He was involved in two motor vehicle accidents after 1987 where he received minor
injuries. The applicant’s benefits came to an end in 2009 following his participation in a
Medical Review Panel. Throughout the process, the applicant argued that the process
was unfair. The applicant had no money to pay a lawyer to represent him. He was told
by staff at the WCB that he had no right of appeal against the decision of the Medical
Review Panel. The applicant spent 44 months trying to have his case heard. His
persistence lead to his case being taken on pro bono by a law firm. After accepting his
case, there were some delays while the law firm gathered the applicant’s medical
records from 1987 to present and sought an expert opinion on the type of medical
specialist that was qualified to render an opinion about the applicant’s chronic pain. A
doctor that had played a key role in terminating the applicant’s benefits sat on the
Medical Review Panel.
HELD: The applicant was entitled to an order in certiorari quashing the 2009 decision
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of the Medical Review Panel. The process used by the WCB was improper. The
doctors offered to the applicant for the Medical Review Panel were neurologists and
orthopedic surgeons, which the applicant has demonstrated were not qualified to
consider the medical question at issue. The Court also had grave concerns about the
fact that the board put forward and accepted a doctor whose opinion they had relied on
in terminating the applicant’s benefits to sit on the panel. Section 62(1)(a)(ii) of the Act
specifically excludes doctors who have provided a recorded opinion adverse to the
opinion stated in the certificate that triggers the review panel. Given the accused’s
unique personal circumstances, a delay of 44 months between the decision of the
Medical Review Panel and the application before the Court was not unreasonable. The
board made a number of procedural and substantive errors in the constituting of the
Medical Review Panel in contravention of the Act and the rules of natural justice. The
decision of the board to endorse the flawed Medical Review Panel’s certificate and to
dismiss the applicant’s final appeal option resulted in a miscarriage of justice that must
be remedied. The 2009 decision is quashed and the board was ordered to select a new
Medical Review Panel in compliance with the Act.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Queen’s Bench Rule 4-44
Civil Procedure – Pleadings – Striking Out – Want of Prosecution
Brown v. Wawanesa Mutual Insurance Co., 2013 SKQB 443 - Court of Queen's Bench,
Ryan-Froslie, December 17, 2013 (QB13440)

The defendant applied pursuant to Queen’s Bench Rule 4-44 to dismiss the plaintiffs’
action for want of prosecution. The plaintiffs’ home was destroyed by fire in 1992. The
defendant insurer had refused to pay out under the policy claiming that the fire had
been deliberately set by a member of the plaintiffs’ household. The plaintiffs
commenced an action against the defendants in 1993. The trial was held in 1995 and
the defendant was successful. The plaintiffs appealed and in 2000, the Court ordered a
new trial. The defendants sought and were denied leave to appeal by the Supreme
Court in 2000. Over the next 14 years, the plaintiffs had acquired different counsel and
were embroiled in an investigation into the competence of their original counsel. They
had both suffered from serious depression and Don Brown had not been able to work.
They had been incapacitated by their depression and could not take many of the steps
that had been required to prosecute their claim. The defendants argued that during the
21 years since the fire, many witnesses had died or had health problems that affected
their memory of the event and some of the evidence had been destroyed.
HELD: The Court dismissed the application and ordered that the matter proceed to a
pre-trial management conference as soon as possible. The Court held that the
defendant had established that the delay was inordinate and the plaintiffs were
responsible for five years, six months of inexcusable delay. However, in the interests of
justice, the matter should proceed to trial. The Court noted that the serious mental
health issues of the plaintiffs and the defendant’s allegation of arson militated against
dismissal of the action. The impact of the death of witnesses and loss of evidence was
mitigated by the transcripts available from the trial as well as other sources.
© The Law Society of Saskatchewan Libraries
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Constitutional Law – Charter of Rights, Section 10(b)
Criminal Law – Motor Vehicles Offences – Driving with Blood Alcohol Exceeding .08
R. v. Redekop, 2013 SKPC 186 - Provincial Court, Labach, December 19, 2013 (PC13198)

The accused was charged with driving while her blood alcohol content was over .08.
The accused had driven to a bar. At the end of the evening, she left the bar with the
intention of taking a cab. However, she wanted to move her car to a safer location
before she went home. While she was driving from the bar’s parking lot to a street
nearby, a police officer noticed her and decided to stop her. The accused told the
officer that she had had a couple of drinks and the officer then read her an approved
screening device demand from memory. The accused failed the test. Consequently, the
officer arrested her for impaired driving and read her the breath demand. He also gave
her the right to counsel statement and a police warning from memory rather than
reading them from a printed card. The accused stated that she did not want a lawyer.
Once the accused was at the police station, the officer did not repeat to her her right to
counsel, but read her a waiver. The accused provided breath samples that indicated
that she was over .08. The accused testified that the officer never mentioned to her that
she could contact Legal Aid and obtain free legal advice. The accused was 20 years
old and knew that she could not afford a lawyer and did not know about Legal Aid. For
these reasons, she did not ask to speak to a lawyer.
HELD: The Court held that the accused’s s. 10(b) Charter right to counsel had been
breached and excluded the Intoxilyzer results from evidence and acquitted her of the
charge. The officer had 15 years of experience and was negligent in failing to advise
the accused of the extent of her right to counsel. This failure undermined that
accused’s ability to get legal advice that would have assisted her in making the
decision whether to provide breath samples. Her privilege against self-incrimination was
compromised, which brought the administration of justice into disrepute.
© The Law Society of Saskatchewan Libraries
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Contract – Independent Contractor – Interpretation – Vacation
Boyachek (c.o.b. TJAN Projects) v. K + S Potash Canada General Partnership, 2014 SKPC
8 - Provincial Court, Agnew, January 7, 2014 (PC14001)

The plaintiff entered into an agreement with the defendant to be an independent
contractor to it in May 2011. The plaintiff was to be paid $20,000 per month. The
agreement also stipulated that the plaintiff was entitled to three months’ notice in writing
and to three weeks’ paid vacation per calendar year. The agreement stated that the
plaintiff could take his holidays at a mutually agreeable time and as the management of
the company might direct. The defendant notified the plaintiff in April 2012 that he was
no longer required to perform any services and was asked not to perform any services
during the three-month notice period. He was paid for the three months. The parties
agreed that the agreement was unambiguous but disagreed regarding the interpretation
of the vacation entitlement: the plaintiff took the position that as he had not taken
holidays during the period in question, he was entitled to vacation pay. The defendant
argued that if that was the case, the plaintiff had lost his vacation entitlement as it was
a “use it or lose it” situation. Alternatively, the defendant argued that the plaintiff’s
vacation entitlement was merged with the three-month notice period for which he had
been paid. The agreement was silent regarding the determination of compensation if
the vacation time had not been taken before notice was given.
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HELD: The Court granted judgment for the plaintiff in the amount of $16,279
representing compensation for the 3.5 months of holidays that he had accumulated
during 14 months, which included the notice period. The Court found that it had to read
an implicit term into the contract to decide whether the defendant’s position was that if
the plaintiff had not taken his vacation, he lost his right to do so. The Court held that
such an interpretation was unreasonable. The defendant’s position that the plaintiff’s
notice period encompassed his vacation time was also rejected. Based on the terms of
the agreement, the defendant had not directed that the plaintiff take his holidays.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Assault – Sexual Assault – Sentencing
R. v. Wapass, 2013 SKQB 427 - Court of Queen's Bench, Danyliuk, December 5, 2013
(QB13417)

The defendant had been found guilty of sexual assault pursuant to s. 271 of the
Criminal Code, as well as assault contrary to s. 266, uttering threats, contrary to s.
264.1(1)(a) and driving while his blood alcohol content exceeded .08 contrary to
sections 255(1) and s. 253(1)(b). The accused had appealed his conviction. The
accused was 50 at the time of the incident that gave rise to the charges. The victims of
the sexual assault and the assault were much younger than the defendant. He had not
expressed remorse. He had 73 convictions on his criminal record. The defendant’s
problem with alcohol was given as the reason for his conduct. Because the defendant
was Aboriginal, the Gladue factors were reviewed and it was established that the
defendant had not suffered from family or cultural disconnection.
HELD: The Court found that there were more aggravating than mitigating factors in this
case. With respect to the sexual assault, the Court pointed out that the victim had been
sleeping when the assault occurred and that the defendant had been in a position of
trust. It was a serious sexual assault and the defendant was sentenced to 36 months.
The sentences for assault and uttering were 12 months and 9 months concurrent to the
sexual assault sentence. The conviction for driving over .08 was set at 12 months to
run consecutive to the other sentences. The total sentence was 48 months with credit
of 24 months for the time in remand.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Attempted Murder
Criminal Law – Evidence – Credibility
Criminal Law – Murder
R. v. Allgood, 2014 SKQB 29 - Court of Queen's Bench, Currie, January 27, 2014
(QB14035)

Two victims were shot while they lay in bed and the accused was charged with first
degree murder and attempted murder. The female victim died; the male victim was
injured but recovered. The accused and the female victim had a son together. The
accused admitted he shot the victims during an RCMP crime boss operation. The
accused denied that he shot the victims and advised that he just told the crime boss
what he wanted to hear. The accused had lived a portion of his life under a different
name based on the life he created from a stolen birth certificate. The accused justified
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lying about his identity to government agencies by saying he was not under oath at that
time. Witnesses testified that: 1) the female victim was afraid of the accused hurting
her or their son; 2) the accused threatened the female victim at work; 3) the female
victim was scared of extreme violence from the accused; and 4) the accused spoke
poorly of the female victim. The accused purchased a shotgun and, after the shooting,
told the seller not to tell anyone he bought the gun. The accused also received shotgun
shells from an acquaintance but denied that he did. The accused’s DNA was not found
at the crime scene.
HELD: The Court assessed the accused’s credibility and did not find him to be credible,
noting that he was accustomed to lying when it suited his interests. The Court did not
accept the accused’s suggestion that he was with four other people at the time of the
shooting. The Court accepted statements made by the female victim to other witnesses
with limitations because she was not able to be cross-examined. The Court found that
the three witnesses recalling conversations with the female victim were credible and
that the female victim was fearful of violence at the hands of the accused. The Court
found that the accused was not on good terms with the female victim. Further, the
Court found that the accused purchased a shotgun and told the seller not to say
anything. After reviewing the circumstances surrounding the accused’s confession to
the crime boss, the Court concluded that he was not pressured into the confession.
The Court found beyond a reasonable doubt that the accused shot the female and
male victim. The shooting was found to be deliberate and planned; the accused was
not suddenly overtaken by rage, shooting impulsively. The accused was found guilty of
first degree murder for killing the female victim. The victims were shot with a shotgun
at close range and the accused was thus also found guilty of attempted murder with
respect to the male victim.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Breach of Probation
Criminal Law - Driving While Disqualified
Criminal Law – Motor Vehicle Offences – Failure to Stop/Evading Police
R. v. Longman, 2013 SKPC 201 - Provincial Court, Hinds, December 13, 2013 (PC13186)

The accused was charged with: 1) operating a motor vehicle while disqualified contrary
to s. 259(4) of the Criminal Code; 2) failing to keep the peace and be of good
behaviour while being bound by a probation order contrary to s. 733.1(1) of the
Criminal Code; and 3) failing to stop a motor vehicle as soon as was reasonable while
being pursued by a peace officer contrary to s. 249.1(1) of the Criminal Code. The
accused’s vehicle was observed to drive through an intersection. The two officers
patrolling that intersection were familiar with the vehicle and that past police attempts to
stop the vehicle had been unsuccessful. The officers drove up beside the vehicle to
identify the accused. After identifying the driver, they pulled the unmarked police
vehicle behind the accused’s vehicle and activated the emergency lights. The vehicle
stopped and when an officer was exiting the police vehicle the accused’s vehicle sped
away. The police did not pursue the vehicle given Regina Police Service’s policy not to
do so in the city. The two issues at trial were: 1) identity of the accused; and 2)
whether the Crown proved that the accused was evading police.
HELD: The Court held as follows: 1) the Crown proved the identity of the accused
beyond a reasonable doubt because both officers were familiar with him and identified
him. The accused was thus found guilty of the first two charges; 2) the police did not
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have intent to overtake the accused when they followed him after he sped away and
therefore the accused was acquitted of the evading police charge.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Drug Offences – Forfeiture
Statutes – Interpretation – Seizure of Criminal Property Act, Section 7(1)
Saskatchewan (Director under The Seizure of Criminal Property Act, 2009) v. Kotyk, 2013
SKCA 140 - Court of Appeal, Cameron Herauf Whitmore, December 20, 2013 (CA13140)

The director appealed the dismissal by a Queen’s Bench Chambers judge of a
forfeiture application relating to $13,500 in cash seized from the respondent Kotyk. The
Chambers judge held that the totality of the director’s material amounted to “no
evidence”. As a result, the Chambers judge held that he could not make an inference
to support the director’s assertion that the money was either the proceeds of, or an
instrument of, unlawful activity (see: 2013 SKQB 182). The appellant submitted that the
Chambers judge erred by applying a more onerous standard of proof than that on a
balance of probabilities.
HELD: The Court allowed the appeal. It found that the suspicious circumstances found
by the judge constituted evidence and that there was sufficient evidence to support the
director’s belief that the money was tainted by crime. The Chambers judge misapplied
the standard of proof on a balance of probabilities and looked for more than what was
required. He failed to draw the reasonable inference that the source or intended use of
the money was related to illicit trade of drugs. The Court made an order for forfeiture
under s. 7 of The Seizure of Criminal Property Act, 2009.
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Criminal Law – Evidence – Identification
R. v. Longman, 2013 SKPC 189 - Provincial Court, Hinds, December 13, 2013 (PC13183)

The accused was charged with operating a motor vehicle while disqualified contrary to
s. 259(4) of the Criminal Code. The Crown’s witness was a loss prevention officer who
had seen a man shoplifting in her employer’s store. He had left the store with her in
pursuit and gotten into a car. The witness followed the car long enough to be able to
see the driver and formulate a description, which she gave to the police. She stated
that the driver had been Aboriginal, with a tear-drop tattoo on his cheek. The officer
used the description to create a photo lineup of nine individuals including the accused.
The witness selected the photo of the accused from the lineup and then identified him
in court as the driver. In the photographs supplied by the officer, the only individual
who had a tear drop tattoo was the accused.
HELD: The Court held that the accused was not guilty. The photo lineup procedure
used by the police had not conformed with the key recommendations of the Sophonow
Inquiry regarding photo pack lineup identification. The other photos did not closely
resemble the witness’s description of the accused. The deficiencies in the lineup
procedure adversely affected the reliability of the subsequent identification evidence of
the accused by the sole witness.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Home Invasion – Sentencing – Appeal
Criminal Law – Break and Entry with Intent to Commit Indictable Offence – Sentencing
R. v. Debigare, 2014 SKCA 2 - Court of Appeal, Jackson Ottenbreit Caldwell, January 15,
2014 (CA14002)

The respondents had pled guilty to the charge of breaking and entering a dwelling
house and committing therein the indictable offence of assault with a weapon contrary
to s. 348(1)(b) of the Criminal Code. Each of the respondents received a suspended
sentence. The Crown appealed on the grounds that the sentencing judge erred in
failing to impose sentences that reflected the serious aggravating nature of a “home
invasion” and to recognize that they were not a proportionate response to the gravity of
the offence and further that the sentences focused on rehabilitation rather than
denunciation. None of the respondents had criminal records before they committed the
offence. The respondent Ms. Schactel had urged her boyfriend, the respondent
Debigare, to attack her former boyfriend. Debigare decided to do so and one of his
friends, the respondent McQuinn, wanted to assist. Debigare took a sledgehammer to
the home of the victim and injured the victim’s dog and damaged the home with it. He
also punched the victim. McQuinn wore a mask and took a box knife, which he
brandished in front of some visitors in the victim’s home. Schachtel attacked the
victim’s girlfriend, who was pregnant. She threatened everyone in the residence with
further reprisals if they called the police. Debigare and McQuinn expressed remorse for
their actions and had complied with the terms of their original sentences. Schachtel
breached her probation and was currently incarcerated for that breach.
HELD: The Court allowed the appeal. The Court found that Schachtel had been the
instigator and bore the greatest responsibility and sentenced her to two years less a
day imprisonment, followed by a three-year probation. Debigare was sentenced to 18
months’ imprisonment followed by an 18-month probation. McQuinn received a 10month sentence followed by an 18-month probation.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Income Tax – Evasion – Detaxer – Natural Person
R. v. Blerot, 2014 SKQB 2 - Court of Queen's Bench, Mills, January 10, 2014 (QB14005)

The accused was charged with five counts under the Income Tax Act related to the
issue of evading or attempting to evade paying taxes or counselling others to do the
same. The accused is a detaxer and self-describes as a natural person. As a result of
these beliefs, the accused maintains that he is not subject to the authority of the
government or the jurisdiction of the courts. For the most part the accused refused to
participate in the proceedings.
HELD: The accused was convicted of all five counts. The Crown proved beyond a
reasonable doubt that the accused had failed to pay income tax on income that he had
earned. The accused was involved in a movement called the Paradigm Education
System, which allowed the accused to register under a mentor and then seek out
clients who would pay him to learn how to evade income tax. A portion of the fees paid
went to the accused and a portion went to the mentor. The Crown established that the
accused earned income from this and did not pay taxes on it and that he counselled
others to avoid paying income tax. The fact that the accused did not believe the
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income tax system applied to him was a mistake of law that does not constitute a
defence to the charges of tax evasion.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Motor Vehicle Offences – Driving/Care or Control While Impaired
R. v. Pritchard, 2013 SKQB 415 - Court of Queen's Bench, Mills, November 21, 2013
(QB13399)

The accused was charged under ss. 253 and 255 of the Criminal Code with having
care and control while his ability to operate a motor vehicle was impaired by alcohol.
The charges arose as a result of an investigation of a car accident. A witness who was
stopped, waiting to turn left, was hit from behind. He did not see the vehicle who hit his
vehicle. Another witness saw the collision and watched the driver of the other vehicle
drive into a nearby parking lot. He approached the vehicle and a spoke to someone
who was walking around the parked vehicle. The witness formed the opinion that the
driver was impaired after he said that his car had been hit by another car. The witness
called 911 to report the situation. He could not identify the accused because it was
dark in the parking lot and he was about 15 feet away from the person who was
standing beside the car. Police officers testified that when they reached the parked
vehicle, the accused was seated in it in the driver’s seat. He almost fell getting out of
the car. He had glassy bloodshot eyes and smelled of alcohol. The accused almost fell
again when he was walking into the police station. The accused was asked whether he
wanted legal counsel and he indicated that he did but could not remember his lawyer’s
name, but that his common law spouse would. When the accused indicated that he
wanted to call his common law spouse, he could not remember her surname. The
police called the accused’s spouse and obtained the lawyer’s name whereupon they
telephoned him at two numbers and left messages. While they were waiting to give the
accused a breath test, the accused stated that he did not usually drive while drunk.
The police did not wait to hear from the lawyer before administering the breath tests
even though the accused continued to insist that he wanted to speak to his counsel. He
also requested to go to the bathroom just after the police had escorted him to it. At a
voir dire, the defence argued that these three statements of the accused should be
excluded because the accused’s s. 10(b) Charter right to counsel had been breached.
HELD: The Court found the accused guilty of the charge. It ruled that the accused’s
right to counsel had been infringed and excluded the accused’s statement that admitted
he had been drunk while driving. The Court found that the other two statements that
the Crown relied upon to indicate the accused’s impairment: that the accused could not
remember his wife’s name and that he had forgotten that he had already gone to the
bathroom were admissible. The Crown had established that the accused was in care
and control of the vehicle when the police found him and that based upon their
testimony regarding the condition of the accused and the film taken of the accused at
the station, which corroborated their evidence, that the accused was impaired.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Motor Vehicle Offences – Driving with a Blood Alcohol Level Exceeding
.08 – Evidence – Blood Alcohol Content
Evidence – Admissibility – Medical Records – Blood Alcohol Content
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R. v. Ladongi, 2013 SKPC 183 - Provincial Court, Kovatch, November 20, 2013 (PC13170)

The accused was charged with driving while his blood alcohol level exceeded .08. The
accused had been seen driving his vehicle on a highway when he swerved off the road
and rolled the vehicle. After the accident, the witness who had stopped to help him
advised the police officer that the accused smell of alcohol. However, as the accused
was already on a stretcher receiving oxygen by a mask by the time the officer arrived,
the officer could not smell alcohol nor could he question the accused. The officer
searched the vehicle and accident scene but could not find any evidence of alcohol
use. Some months later he received a telephone call from SGI personnel advising him
that the accused had had a blood alcohol content in excess of .08. The officer obtained
a production order and had it served on the hospital where the accused had been
treated. The hospital complied and the records were entered into in evidence at the
trial. The documents indicated that blood work had been done on the accused
approximately 1.5 hours after the accident. The RCMP had submitted the records to its
forensic expert at their laboratory in Winnipeg and she prepared a report and was then
qualified at trial to give expert evidence. She testified that she assumed that the
accused engaged in normal social drinking and that there had been no bolus drinking
for a period of up to about one-half hour immediately prior to the accident. Based upon
the assumptions, she assumed that the accused’s highest blood alcohol content was at
the time of the accident and that it would have gradually decreased as time progressed.
The blood work done at the hospital was done on blood plasma or blood serum for
alcohol content rather than whole blood. The defence argued that the Crown’s evidence
could not be relied upon because the blood work had not been based upon whole
blood, which made the expert’s assumptions questionable. The Crown had not proven
that there had been no bolus drinking and therefore there was no evidence that the
accused had been over .08 at the time of the accident.
HELD: The Court found the accused guilty. The Court accepted the evidence of the
expert witness. The character of the blood work was not important because the results
showed an alcohol content of about 1.25 times the whole blood reading. The expert
used a scientifically accepted range regarding this ration to calculate the whole blood
reading. The result was a calculation of the blood alcohol level at less than the alcohol
level shown in the hospital records. Had the calculation been done so that the
calculation of blood alcohol content was higher than the scientific analysis done at the
hospital, then the Court might not have accepted the evidence. The accused had not
met the evidentiary burden to lead some evidence that might lead to the possibility of
that he had not engaged in bolus drinking. The Court accepted the expert’s assumption
of no bolus drinking.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Motor Vehicle Offences – Impaired Driving
R. v. Tendler, 2013 SKPC 184 - Provincial Court, Kovatch, November 21, 2013 (PC13171)

The accused was charged with impaired driving. Two witnesses testified at trial that
they saw the accused driving his vehicle in an erratic manner. After stopping the car,
the accused got out of it and accosted them, apparently believing that they had
wronged him in some way and wanted to fight with them. He was close enough to the
witnesses that they could smell alcohol and marijuana on his breath. The accused
denied that the incident occurred. He asserted that he had not been driving his car that
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evening and had not seen the two witnesses.
HELD: The accused was found guilty. The Court accepted the evidence of the Crown’s
witnesses and there was sufficient evidence of the accused’s impairment.
© The Law Society of Saskatchewan Libraries

Back to top

Criminal Law – Recognizance
R. v. Paul, 2014 SKPC 10 - Provincial Court, Cardinal, January 14, 2014 (PC14009)

The Crown laid an Information pursuant to s. 810.1 and s. 810.2 of the Criminal Code
and requested that Paul be bound over by a recognizance. An RCMP officer, the NCO
in charge of the High Risk Offender unit in Regina, received documents regarding Paul
from the Correctional Service of Canada. The documents, which included Paul’s
criminal record and sentencing transcripts, were sent because of Paul’s parole officer’s
concern that as Paul’s warrant was due to expire, the RCMP should consider whether
to apply for s. 810.1 and s. 810.2 recognizances. Based on the documents, the officer
concluded that Paul represented a threat to the community in that he would commit a
serious personal injury offence. Paul had alcohol abuse problems evidenced by his 10
convictions for driving while under the influence. He had two previous convictions for
sexual assault involving children and another conviction for sexually assaulting an
unconscious 19-year-old woman. The accused had served his sentence for the last
offence and been released. He was living with his sister. While he was in prison, Paul
refused to attend AA meetings and, due to his cognitive limitations, had not been able
to retain information that he received while he was part of a sexual offender treatment
program. Paul’s parole officer testified that she was concerned about his release as his
release plan would put him in the same situation as when he offended and there were
no measures in place to prohibit him from repeating his offending behaviours.
HELD: The Court ordered Paul to enter into a recognizance either pursuant to s. 810.2
or 810.1. The Court found that the officer had subjective grounds to believe that Paul
would commit a serious personal injury offence and that on the evidence, objective
grounds existed to support the belief. The testimony of the officer and the parole officer
was credible and trustworthy.
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Criminal Law – Sentencing – Aboriginal Offender – Appeal
R. v. McArthur, 2013 SKCA 139 - Court of Appeal, Richards Lane Ottenbreit, December
19, 2013 (CA13139)

The appellant was convicted of attempted murder and sentenced as a long-term
offender to 17 years imprisonment with a 10-year long-term supervision order. He
appealed the conviction and the length of the period of incarceration. The appellant had
been a member of an Aboriginal gang and had shot one of its members in the chest
with a shotgun from a distance of two feet. After wounding the victim, he punched him
and then some other members of the gang had beaten the accused and then all of
them had abandoned the victim. The appellant had a lengthy criminal record involving
serious crimes throughout his life. With respect to his conviction, the appellant argued
that there had not been sufficient evidence to establish that he had the specific intent to
murder. The only evidence was the gunshot wound to the victim’s chest; otherwise, all
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the other evidence indicated that the shooting was accidental. Regarding his sentence,
the appellant appealed on the grounds that the sentencing judge had failed to give
sufficient weight to s. 718(2)(e) of the Criminal Code and had not given consideration
to the circumstances of the appellant, particularly as a young Aboriginal offender. The
other ground was that the judge had failed to consider the principle of parity and
imposed a sentence outside the range of other sentences.
HELD: The Court dismissed the appeal. With respect to the conviction, the Court held
that there was sufficient evidence to support the inference that the appellant had shot
the victim with a deliberate intent to kill. The trial judge had properly considered the
Gladue factors and given them the proper weight. The circumstances of this attempted
murder coupled with the fact that it was in furtherance of a criminal enterprise and that
the appellant had a history of 31 convictions, many involving violence-related offences,
warranted a lengthier sentence.
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Criminal Law – Sentencing – Appeal
Criminal Law – Sentencing – Conditional Sentence
Criminal Law – Sentencing – Fraud
R. v. Bethke, 2013 SKCA 135 - Court of Appeal, Cameron Caldwell Whitmore, December
13, 2013 (CA13135)

The appellant appealed the sentence of the respondent on the grounds that it was
imposed in error and demonstrably unfit. The respondent pled guilty of defrauding her
union in the amount of $178,320 over a span of five years and was sentenced to two
years less a day to be served in the community with nine months of electronic
monitoring. The appellant argued that the sentence should be set aside and replaced
with a term of incarceration of 15 months. The respondent was a long-term secretarytreasurer of the union and she wrote 60 cheques to herself for either inflated amounts
or amounts not owing at all. The respondent was a first-time offender and was between
the ages of 48 and 53 when the offence was committed. She was the main caregiver
of her elderly mother. The respondent had rheumatoid arthritis and fibromyalgia and
was on anti-depressants. The appellant argued that the sentence was unfit because
the sentencing judge failed to give adequate effect to: 1) the fundamental principle of
sentencing; 2) the other principles of sentencing; and 3) denunciation and deterrence.
HELD: Leave to appeal was granted and the appeal was allowed. The Court
determined the appellant’s arguments as follows: 1) the respondent’s fraud was a
comparatively large one with 60 transactions over five years. Further, the funds she
took were for the members of the union and the money was earmarked for their
medical and dental benefits. To cover the amounts owing to the national union, the
local union had to increase union dues by 50 percent and their medical and dental
benefits were reduced. Further, there was nothing in the circumstances to diminish her
culpability; she knew exactly what she was doing and that it was wrong. Given the
sentence imposed the Court of Appeal concluded that the sentencing judge did not
take into account the gravity of the offence and the extent of the respondent’s moral
culpability in committing the offence; 2) the sentencing judge did not give adequate
effect to the principle of parity because in similar cases conditional sentences were
overturned in favour of incarceration; and 3) other cases have cited the importance of
denunciation and deterrence and the Court noted that there was nothing unusual or
exceptional in the respondent’s case, including mitigating and aggravating
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circumstances. The Court concluded that the appeal had to be allowed because the
sentencing judge failed to exercise her discretion reasonably and the sentence was
demonstrably unfit. The appellant’s suggestion of 15 months was found to be
appropriate but the Court also had to take into account that the respondent had already
been confined to her home for five to six months and had performed a number of
community service hours. The Court allowed a sentencing credit of six months and
therefore the respondent was sentenced to an effective term of incarceration of nine
months.
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Criminal Law – Sentencing – Dangerous Offender – Serious Personal Injury Offence
Criminal Law – Robbery – Armed Robbery – Sentencing
R. v. Parisian (aka Harmen), 2013 SKQB 449 - Court of Queen's Bench, Schwann,
December 20, 2013 (QB13444)

The accused had pled guilty to three charges: 1) stealing money while armed with an
offensive weapon contrary to s. 343(d) and s. 344(1)(b) of the Criminal Code; 2)
stealing money from a bank and using threats of violence contrary to s. 344(1)(b); and
3) a separate incident of stealing from another financial institution while using threats of
violence contrary to s. 344(1)(b). The accused committed these crimes to support his
drug addiction. The Crown applied pursuant to s. 752.1 of the Criminal Code for an
order remanding the accused in custody for a period of 60 days for an assessment
intended for use in a dangerous offender or long-term offender application. The
accused argued that he had not been convicted of a serious personal injury offence.
With respect to the first charge, the accused had carried a knife to a convenience store.
He laid it on the counter in front of the store’s clerk and demanded money. He did not
threaten her with the knife. In the case of the other two charges, the accused feigned
that he had a gun by holding his hand inside his jacket pocket and handed notes to the
tellers advising them that he had a gun and to give him certain amounts of money.
Thus there was no possibility for him to act on the threat in a manner that attempted
violence or endangered the individuals. Further he argued that the Crown had not
provided evidence of psychological damage to the victims and the Court could not
simply infer that there had been trauma inflicted on them.
HELD: The Court allowed the application. With the benefit of the video surveillance
tape of the offences, it could not find that the accused’s conduct amounted to the use
of violence or an attempted use of violence. However, the accused’s purpose in
bringing and displaying the knife in the first offence was to serve as an implied threat of
violence. He stood near the clerk and displayed the knife, which was inherently
dangerous for the victim. The Court held that the accused’s action in that robbery
endangered or likely endangered the health or safety of the clerk and therefore the
robbery was a serious personal injury offence. The Court was not then required to
express an opinion on the other two robberies.
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Criminal Law – Theft – Sentencing – Appeal
Omene v. Saskatchewan (Attorney General), 2014 SKQB 1 - Court of Queen's Bench,
Barrington-Foote, January 7, 2014 (QB14001)
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The appellant was convicted of three counts of theft contrary to s. 334(b) of the
Criminal Code (see: 2012 SKPC 120). He served his suspended sentence of 15
months and paid restitution as ordered. He appealed the sentence as demonstrably
unfit because of its collateral immigration consequences. The trial judge was not aware
that a suspended sentence would result in the application of provisions of the
Immigration and Refugee Protection Act (IRPA), which would make the appellant
subject to deportation without any right of appeal. The Crown agreed that it was open
to the Court to consider the collateral immigration consequences and to vary the
sentence. The issue before the Court was whether the appellant should receive a
suspended sentence that would remove the conviction and the risk of deportation. The
appellant was a foreign national within the meaning of IRPA. He had come to Canada
on a student visa in 2004 from Nigeria and completed an undergraduate degree here.
He had two children while resident in Canada and had provided some financial support
to them. Under a work visa, he had been continuously employed but had lost his last
position due to a reorganization of the company and had not been able to obtain a new
position probably because of his conviction. While the appellant had been working, he
held another position as a bouncer at a nightclub. He had committed the thefts while
working in this capacity. He had demanded to see the ID of patrons of the bar and
while he had their wallets, he removed cash from them on three occasions. He denied
that he had committed the offences and had not expressed any remorse or accepted
any responsibility. The Crown submitted that the law would not permit a discharge in
the circumstances because it was not available when general deterrence was the most
important of the sentencing considerations under s. 718 of the Criminal Code.
Discharge was not precluded where specific deterrence was a key consideration, but in
this case, it was a very important issue because the appellant had not acknowledged
his guilt. As the appellant needed rehabilitation, discharge was not in the appellant’s
best interest. Furthermore, the appellant had been in a position of trust and under s.
718.2(a)(iii), a conditional discharge should never be granted.
HELD: The Court granted the appeal and varied the sentence to a conditional
discharge and probation for 15 months. It held that there is no rule that a discharge
could not be granted where there is a need for general or specific deterrence or where
the offence involved a breach of trust. This sentence would meet the need for general
deterrence and the fact that the appellant had already served the previous sentence
would meet the need for specific deterrence. With respect to the immigration
consequences, there was a mitigating circumstance that the appellant had no prior
criminal record. He had been a productive member of the community since his arrival in
Canada and had helped other immigrant students. The evidence supported the
conclusion that he was a person of good character and the offences were out of
character. He will be unable to gain employment due to his criminal record. If deported,
his ability to contribute to his children’s support and maintain his relationship with them
would be seriously disrupted.
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Criminal Law – Uttering Threat
R. v. Keshane, 2014 SKPC 11 - Provincial Court, Chow, January 17, 2014 (PC14004)

The accused was charged with counts of uttering threats contrary to ss 264.1(1)(a) and
264.1(1) of the Criminal Code. The complainant, the accused’s former partner, alleged
that the accused came to her home uninvited and began banging on the door with a
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hammer. They argued and the accused came into the house and began banging the
hammer against the stair rail. The complainant picked up a golf club and told the
accused to step back. A friend of the complainant called the police and the accused
threatened both of them that he would return and cut off their hands. When the police
arrived, the complainant was distraught. When the police located the accused’s vehicle,
they located a hammer in it that matched the description given by the complainant. The
accused testified that the complainant had wielded a golf club but that he did not have
a hammer.
HELD: The Court found the accused guilty on all counts. The issue was credibility and
the Court did not believe the accused’s version of the incident.
© The Law Society of Saskatchewan Libraries

Back to top

Family Law – Custody and Access – Interim
Wintonyk v. Anderson, 2013 SKQB 429 - Court of Queen's Bench, Gerein, December 5,
2013 (QB13419)

The petitioner and the respondent had been in a relationship for approximately five
years but had separated. They had a four-year-old daughter. During their separation,
the parties had made an agreement that the petitioner was to have parenting time with
the child for two weekends per month. Without notice to, or the consent of the
petitioner, the respondent moved to Hudson Bay from Regina, taking the child with her.
The respondent’s parents lived there. The petitioner sought an order that the child not
be removed from Regina until further notice and an order directing a law enforcement
officer to apprehend the child and return her to the petitioner. He also sought an order
that the child’s primary residence be with him.
HELD: The Court ordered that the respondent return the child to Regina and that she
was not to be removed from there unless the petitioner had given prior written consent.
It would not make an order for apprehension unless the respondent failed to comply.
There was no compelling reason for the respondent to have relocated and the removal
of the child was not in her best interests. The Court would not make an order as to
primary residence and access as the matters had not been argued.
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Family Law – Division of Family Property – Interspousal Agreement
Stewart v. Stewart, 2013 SKQB 437 - Court of Queen's Bench, Scherman, December 12,
2013 (QB13436)

The applicant applied for judgment to enforce a settlement agreement that she says
she reached with the respondent. The applicant says the respondent has reneged on
the agreement and is unwilling to honour it. The respondent says that no agreement
was ever reached.
HELD: This is not an appropriate case to decide on a summary application. The
evidence does not clearly show that an agreement was reached. There is conflicting
evidence in the affidavits about whether there was a meeting of the minds, whether all
of the essential terms of an agreement were arrived at and whether the agreement was
conditional on the respondent being able to finance the payout required.
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Family Law – Spousal Support
Family Law – Division of Family Property
Kosolofski v. Kosolofski, 2013 SKQB 432 - Court of Queen's Bench, Kraus, December 9,
2013 (QB13422)

The petitioner and the respondent were married in 1994 and separated in 2011. The
petitioner worked at low-paying positions during the marriage but often left employment
because of chronic mental health problems. Since the separation, that pattern
continued. The respondent is a police officer and had employment income of
approximately $115,000 shown in his 2012 income tax return. He earned additional
income by working annually at the Calgary Stampede. The petitioner applied for
spousal support and for a division of the respondent’s pension.
HELD: The Court awarded the petitioner half of the commuted value of the
respondent’s defined benefit pension accumulated during the marriage to the date of
adjudication less contributions made by the respondent and his employer from the date
of separation. The Court determined that the petitioner’s annual income was $16,000
and the respondent’s was $128,000. The respondent was ordered to pay the petitioner
the monthly sum of $1,800, which might be reviewed on application by the respondent
in five years. The petitioner was urged to solve her mental health problems and
achieve economic self-sufficiency.
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Insurance – Automobile Accident Insurance Act – Fraud
Statutes – Interpretation – Automobile Accident Insurance Act, Section 38
Statutes – Interpretation – Limitations Act, Section 6
D & J Trucking Ltd. v. Saskatchewan Government Insurance, 2014 SKPC 32 - Provincial
Court, Green, February 7, 2014 (PC14014)

The plaintiff owned and operated a trucking company involved in excavation and
demolition. He had used a 1985 truck on a demolition performed in Stony Rapids.
While driving back to Nipawin on October 2, 2010, the truck developed mechanical
problems and the plaintiff towed it using one of the other vehicles that had been taken
to perform the demolition. During the time it was towed, the driver noted the smell of
smoke, but when the engine was checked, there was no sign of flame or smoke. At
night, the plaintiff and his employees parked their vehicles and slept. The truck in
question was unoccupied and, during the night, it caught on fire and burned beyond
repair. The plaintiff telephoned the defendant, with whom the truck was insured
pursuant to s. 38(1) of The Automobile Accident Insurance Act. The plaintiff made his
claim to an adjuster who took the statement. She advised the plaintiff to report the
incident to the RCMP. The plaintiff did so and gave a statement to them. In it, he
mentioned that the truck had had mechanical problems and was being towed. Shortly
after, another of the defendant’s adjusters interviewed the plaintiff. The plaintiff then
signed his statutory declaration, which did not include the information regarding the
truck’s mechanical problems. In April 2011, the defendant informed the plaintiff that it
was denying his claim. The plaintiff commenced an action in October 2012, claiming
damages of $15,000 as a result of the defendant’s failure to pay him for the truck. The
defendant stated in its Dispute Note that: 1) the claim was not commenced within two
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years of the plaintiff discovering the damage to his truck and thus was statute-barred
by s. 5 of The Limitations Act; 2) the damage to the truck was caused by mechanical
fracture or breakdown of a part due to rusting or wear or tear of other reasons that
resulted in the defendant not being liable because of s. 39(3)(a) of the Act; and 3) that
the plaintiff wilfully and knowingly provided information to SGI that was false and with a
view of committing a fraud, contrary to s. 78(1) of the Act, which voided his insurance.
With respect to the second issue, the evidence provided by the plaintiff’s expert in truck
mechanics, who had worked on the truck after the plaintiff purchased it in 2010 and
just before it had been taken to Stony Rapids, and then examined it just before trial,
was that he did not know why the fire had started but that he believed that it had
started inside the cab. The defendant admitted that it did not know what had caused
the fire. With respect to the allegation of fraud, the plaintiff testified that he thought that
he had mentioned that the truck had broken down when he made his claim over the
telephone. He had not noticed that that information was not mentioned in his statutory
declaration because he skimmed it. The defendant took the view that since he had
failed to include the information in his declaration but that he had included it in his
statement to the RCMP, that the plaintiff’s actions amounted to fraud.
HELD: The Court held with respect to each issue that: 1) the plaintiff’s action against
the defendant as per s. 6(1)(c) of The Limitations Act arose in December 2010, when it
failed to pay the plaintiff’s claim and not when the truck burned. Under the AAIA,
statutory condition 13, the defendant had 60 days after the loss occurred to pay for the
truck. Because the action was commenced within two years of December 2010, the
action was not statute-barred; 2) as neither of the parties knew what had caused the
fire, that it was not satisfied on a balance of probabilities that the exclusion in s.
38(3)(a.1) applied to exclude the defendant from liability; and 3) the defendant had not
met the required standard of proof that the plaintiff had attempted to commit a fraud on
it. It was possible that the plaintiff had told the adjuster during their telephone
conversation that the truck had had mechanical problems. With respect to damages,
the Court accepted the plaintiff’s expert’s evidence that the truck was worth $10,000.
The deductible was $700. It therefore awarded judgment in the amount of $9,300.
© The Law Society of Saskatchewan Libraries

Back to top

Landlord and Tenant – Appeal – Possession Order – Residential Tenancies Act
Landlord and Tenant – Residential Tenancies – Repairs
Rudniski v. McLean, 2014 SKQB 42 - Court of Queen's Bench, Zuk, February 6, 2014
(QB14029)

The tenants appealed the decision of the hearing officer granting the landlord
possession pursuant to The Residential Tenancies Act, 2006. The landlord provided the
tenants with notice seeking to end the tenancy so that major repairs could be made to
the rental unit. Prior to the notice the landlord’s requested that the tenants clean the
unit because a plumber had refused to repair a leak because the unit was so dirty and
had a smell. The tenants did not cause the leak; however, the landlord argued that the
problem had been left so long that it required cupboards to be removed and new
flooring installed, which required the tenants not be living in the unit. The hearing
officer concluded that the landlord proved that she required vacant possession for the
repairs pursuant to s. 60(7) of the Act.
HELD: The hearing officer did not commit an error in law and the appeal was
dismissed. An affidavit of the landlord and two handwritten statements of the tenants
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were not taken in to account on the appeal because they were filed for the appeal
where the case is not to be tried again with new evidence. The Court held as follows:
1) s. 75 of the Act allows the hearing officer to have some discretion as to what
evidence is admitted. The hearing officer did not err in allowing an unsworn statement
of a plumber, indicating that he would not enter the unit because of its condition; 2) the
hearing officer considered all of the evidence and did not err by not giving a proper
hearing to the tenant; 3) the hearing officer did not err in law by accepting the
statement of the plumber even though the tenants did not receive it until the day before
the hearing. The tenants did not request an adjournment of the hearing due to not
receiving disclosure in a timely manner. The tenants were also given an opportunity to
rebut the plumber’s statement at the hearing; and 4) the hearing officer did not err by
allowing false evidence. The hearing officer also delayed possession to the landlord to
allow the tenants time to find alternate accommodation.
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Statutes – Interpretation – Adult Guardianship and Co-decision-making Act, Section 67
Hawes v. Hawes, 2013 SKQB 450 - Court of Queen's Bench, Gabrielson, December 23,
2013 (QB13431)

The applicant applied for a review of an order made in August 2013 that appointed the
respondents as temporary personal and temporary property guardians for Ernest
Hawes. The order was made pursuant to s. 19 and s. 44 of The Adult Guardianship
and Co-decision-making Act. The respondents had obtained the order after Ernest
Hawes had been assessed as having dementia and was found to be incompetent. The
respondent, Wayne Hawes, and the applicant, Terry Hawes, are the sons of Ernest
Hawes. The applicant alleged that the respondents intended to move Ernest into a
nursing home against his wishes. The applicant argued that with assistance, his father
could stay at home.
HELD: The Court dismissed the application. The applicant had not established that the
respondents had acted in an improper manner or may endanger the well-being of
Ernest as required by s. 67(1)(b) of the Act.
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Statutes – Interpretation – Automobile Accident Insurance Act, Section 112
Scott v. Saskatchewan Government Insurance, 2013 SKCA 138 - Court of Appeal,
Ottenbreit Caldwell Herauf, December 17, 2013 (CA13138)

The appellant appealed the decision of the Automobile Injury Appeal Commission
(AIAC). The AIAC had dismissed his appeal of a decision by SGI that had refused to
pay maintenance costs, repair costs and operational costs associated with a lap pool
that had been built for the appellant by SGI to assist him in his rehabilitation from
injuries suffered by him in a motor vehicle accident. The appellant had submitted
evidence to SGI that the annual cost to him for the maintenance of the lap pool would
be approximately $10,000. Included in this amount were the appellant’s increased
property taxes. The Commission rejected the costs, based on one of its earlier
decisions wherein it had determined that neither s. 112 of The Automobile Accident
Insurance Act (AAIA) nor s. 12 of The Personal Injury Benefits Regulations empowered
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the Commission to pay the operating costs of the pool. Section 112 was interpreted to
be definitional, setting out the kinds of benefits that can be obtained. The issue was
whether the commission erred in its interpretation of s. 112 and s. 12(e) of the
Regulations.
HELD: The Court allowed the appeal and set aside the decision. The Commission
erred in its interpretation of the legislation, particularly because of the Court’s decision
in Becker v. SGI. The AAIA can be considered to be consumer protection legislation
and should be given a broad and liberal interpretation. Section 12 of the Regulations
should not be interpreted to limit the discretion reposed in SGI in s. 112 for addressing
rehabilitation. The ability to fund rehabilitation under s. 112 cannot be read to be limited
to only the kinds of expenses listed in the Regulations. SGI was ordered to pay the ongoing operating costs for the pool as claimed by the appellant except for increased
taxes and insurance. Those expenses were to be remitted to SGI for the proper
exercise of its discretion under s. 112 of the AAIA as to whether those expenses should
be paid as well.
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