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Sydiaha v. Saskatchewan College of Psychologists, 2014 SKQB 112 - Court of Queen's
Bench, Currie, April 15, 2014 (QB14115)

The appellant appealed from a decision of the council of the Saskatchewan College of
Psychologists, which had adopted the reasons and conclusions of the discipline
committee of the college. The discipline committee had found the appellant guilty of
professional misconduct in connection with the manner in which he advertised. In
March 2002, the appellant had registered as a non-practising psychologist after he
retired from his position at the University of Saskatchewan. He identified himself in
advertising, for example in the telephone directory for Saskatoon in 2010 to 2011 and
2011 to 2012 as a psychologist. The college wrote to the appellant to advise, according
to the college’s regulatory bylaws, that he was not entitled to hold himself out as a
psychologist as he was registered as non-practising. The appellant had not changed
his advertising in response to these communications, and in January 2012, the college
charged him with professional misconduct contrary to ss. 25 and 26 of The
Psychologists Act, 1997 and regulatory bylaws for failing to use the non-practising
designation in his advertising and with holding himself out as entitled to practice as a
psychologist. After the discipline committee found him guilty of these charges, and the
decision was affirmed by the council of the college, the appellant appealed asking that
the findings of professional misconduct be set aside. He argued that s. 11(2) of the
bylaws was not mandatory in that it stated that non-practising members “may” not use
the title psychologist. In addition, s. 24 of the Act provided that a non-practising
member may call himself a psychologist and bylaws are subject to the Act. The council
submitted that s. 24 established a general principle and empowered the college to
implement regulatory bylaws to regulate members as appropriate, including regulation
of the use of the title “psychologist”. The purpose of the Act includes the protection of
the public by ensuring that the public receives services of a psychologist only from a
person who is qualified to provide them.
HELD: The Court dismissed the appeal. The standard of review was reasonableness.
The council’s decision regarding the use of the title was justifiable in that it was based
on a logical, reasonable approach. The decision was intelligible and fell within a range
of possible acceptable outcomes because it was not inconsistent with the
circumstances or with the provisions of the Act and regulatory bylaws.
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Administrative Law – Remedies – Habeas Corpus

Richer v. Canada (Attorney General), 2014 SKCA 51 - Court of Appeal, Richards Cameron
Herauf, April 25, 2014 (CA14051)
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The appellants appealed the Queen’s Bench decision which dismissed their application
for a writ of habeas corpus with certiorari in aid (see: 2013 SKQB 397). The appellants
were inmates serving their terms of imprisonment at Riverbend Institution, a minimum
security facility associated with the Saskatchewan Penitentiary. Correctional Services
Canada had denied their request to be housed together because one of the appellants
had been assigned to a unit specifically designed for inmates with mental health needs.
It was this decision that the appellants had appealed to Queen’s Bench based on s. 10
of the Charter. The judge had denied their application because it was beyond the
remedial jurisdiction of the Court as it was in fact an application for judicial review, not
for relief in the nature of habeas corpus. The application would be appropriately
brought before the Federal Court. Regardless, the appellants had not established any
deprivation of liberty as required by the law of habeas corpus.
HELD: The Court dismissed the appeal. The appellants had failed to show that they
had been deprived of a significant aspect of their “residual liberty” as inmates.
© The Law Society of Saskatchewan Libraries Back to top

Appeal – Fresh Evidence
Torts – Unlawful Interference with Economic Relations

First Choice Outfitters Ltd. v. Neilly, 2014 SKCA 55 - Court of Appeal, Richards Jackson
Ryan-Froslie, April 14, 2014 (CA14055)

The appellant appealed a decision that determined ownership of an outfitter’s licence.
The trial judge found that the appellant held the outfitter licence in trust for the
respondent and that the respondent was the beneficial owner of the licence. The trial
judge ordered the appellant to account for the profits derived from his use of the
licence. On appeal, the appellant applied pursuant to rule 59 of The Court of Appeal
Rules to adduce fresh evidence from two American hunters who had been present
when the shareholders of the respondent corporation first discussed obtaining an
outfitters licence. At the trial, the evidence from the respondent was that the American
hunters had provided money to purchase the initial outfitters licence. The appellant
wanted to adduce fresh evidence to refute that claim.
HELD: The application to adduce fresh evidence was not allowed and the appeal was
dismissed. The application to adduce fresh evidence was dismissed because the
appellant was aware of the evidence sought to be adduced prior to the trial and, with
due diligence, could have presented it. It also could not be said that the evidence from
the American hunters would have influenced the trial judge’s decision. The trial judge
did not base her decision on findings of fact about who had purchased the licence.
Although the trial judge erred in determining that the tort of unlawful interference with
economic relations had been established, the error does not effect the correctness of
the ultimate result of the trial as there was significant evidence upon which the trial
judge could determine that the appellant breached his fiduciary duty to the respondent
when he wrongfully converted the outfitter’s licence to the name of the corporate
appellant.
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Real Estate – Fraudulent Preference

HXP Debenture Trust v. Guillaume, 2014 SKQB 123 - Court of Queen's Bench, Barrington-
Foote, April 25, 2014 (QB14112)

In 2007, the defendant company HXP transferred the real and personal property used
to operate the Tunnels of Moose Jaw (“Tunnels”) to the defendant company 1010. The
plaintiff, a creditor of HXP, claimed that the transaction was a settlement, fraudulent
preference, or fraudulent conveyance for the benefit of the defendant DG. The plaintiff
claimed $600,000 as the amount of preference given to DG. DG was a major
shareholder and director in both HXP and 1010. HXP was a company that operated the
Tunnels and an attraction known as Storyeum in Vancouver. The Tunnels were making
a profit but Storyeum was consistently losing money. A third party, Moose Jaw Group,
offered to purchase the Tunnels for $1.7 million. DG testified that the City of Vancouver
did not want to deal further with the Moose Jaw Group and suggested to him that he
put together a group to purchase the Tunnels. The City of Vancouver was involved
because HXP owed the City of Vancouver money in relation to Storyeum. DG formed
the purchaser, 1010, and offered to purchase the Tunnels for $1.75 million. The City of
Vancouver authorized the sale to 1010. The net cash value paid to HXP was $743,000,
with the remainder of the purchase price being forgiveness of debt owed to DG and
other shareholders of 1010. There was no written and signed agreement for sale with
respect to the transfer. Shortly after the transfer, DG met with a trustee in bankruptcy
regarding HXP and sent a notice of intention to make a proposal to creditors, pursuant
to s. 50.4(1) of the Bankruptcy and Insolvency Act (“BIA”).The proposal was not
approved by the creditors and HXP was petitioned into bankruptcy with a receiver
being appointed. The first report of the receiver listed the sale of the Tunnels as a
reviewable transaction and the final report indicated that there was a $600,000
preference given to DG and others. The plaintiff was authorized to commence
proceedings for recovery of the money or for setting aside the real property transaction
pursuant to s. 38 of the BIA.
HELD: The Court concluded that DG was not a forthright, credible witness, and where
his testimony contradicted another witness, the Court preferred the other witness. The
Court did not believe DG’s evidence that he only became a buyer at the insistence of
the City of Vancouver and not for his benefit. Further, there was no evidence that the
$1.75 million offer from 1010 was used to try and generate a larger offer from the
Moose Jaw Group. The Court also found that DG took steps to change the corporate
record of 1010, from showing DG as the sole shareholder to showing HXP as a
shareholder, so that the two companies were affiliates and an approval for the transfer
would not be required by the Tunnels of Little Chicago Association pursuant to an
agreement. The Court found that the conditions precedent to be fraudulent pursuant to
s. 95 were met, namely: 1) the transfer was within three months of the initial
bankruptcy event; 2) HXP was insolvent at the time of the transfer; 3) DG was
preferred over other creditors because he was given full credit for his payments to HXP
even though they went to operating expenses and were not advances to the purchase
price of the transaction. The sale was at about fair market value, however, the
shareholders of 1010 received full credit or payment of their unsecured loans to HXP as
part of the purchase price; and 4) there was in fact a preference made out. The Court
concluded that the defendants did not rebut the presumption of fraudulent preference
and the dominant intention for the transaction on an objective basis was found to be to
prefer DG and the other members of his group. A sale to the Moose Jaw Group for
$1.7 million would not have required forgiveness or payment to DG and members of his
group for their unsecured loans, and therefore, an additional $900,000 cash would have
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been paid to HXP in that case. It was found that HXP never even responded to the
Moose Jaw Group regarding their offer for $1.7 million. There was no evidence that a
sale to 1010 would have enabled HXP to survive; at all times during the transaction
HXP was insolvent and in a dire financial situation. The Court did not consider the
plaintiff’s alternative claims pursuant to s. 91 of the BIA, the Fraudulent Preferences
Act, or The Fraudulent Conveyances Act, 1571. The Court declined to award punitive
damages concluding that DG and HXP’s conduct was reprehensible but was short of
calling for retribution, deterrence or denunciation. The Court took into account the
following factors in making its determination on punitive damages: 1) DG continued to
make some attempt to solve HXP’s financial problems after the transaction; 2) DG and
his members did contribute $900,000 to HXP at a time it was insolvent; and 3) the
transaction was approved by the City of Vancouver, who could otherwise seize and sell
HXP’s assets. The Court declared that the transaction was a fraudulent preference
pursuant to s. 95 of the BIA and directed that either party could arrange a hearing if
they could not agree on a remedy.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Limitation Period
Contracts – Breach of Contract – Non-payment
Contracts – Formation – Verbal

Superior Canadian Livestock Auction Ltd. v. Stewart, 2014 SKPC 72 - Provincial Court,
Demong, April 4, 2014 (PC14054)

The plaintiff was an order buyer for the defendants to buy five purebred bulls. The
plaintiff argued that the bulls were purchased and delivered. Payment for the animals in
the sum of $15,035 plus interest and costs was sought. The defendants denied hiring
the plaintiffs and further denied that the bulls were delivered to them. Also, the
defendants argued that the claim was statute-barred pursuant to s s. 5 and 19 of The
Limitations Act. The terms of payment for the bulls was a credit arrangement whereby
the defendants would pay down the purchase price by delivering cattle to the plaintiff
for resale. The debt was to be paid in full in one year. The same payment terms had
been employed on the purchase of bulls in a previous instance. On March 2, 2008, the
plaintiff purchased five bulls for the defendant. One of the defendants called the plaintiff
after the sale and said that he did not want delivery of the five bulls until July and
asked the plaintiff to arrange for insurance and interim feeding of the animals. In mid-
June the bulls were delivered. The defendants did sell animals through the defendant
after the bull purchase but substantially all of those sale proceeds went to third party
financers and not the bull purchase. On one occasion there was extra money but the
defendants pled hardship and the plaintiff gave them the proceeds rather than applying
it to the bull debt. The plaintiff indicated that because the defendants were not able to
pay off the debt in the one year, they agreed to extend the financing arrangement until
such time as the defendants could pay off the debt. From September 2009 through
November 2011 the plaintiff phoned or attended on the defendants personally to
arrange for payment of the debt. The plaintiffs served a demand letter on the
defendants on December 18, 2012. The action was commenced on September 25,
2013. Two of the defendants testified and denied both the existence of the agreement
and that they ever received five bulls. The third defendant, who the plaintiff said that
most of the dealing was with, did not testify. The testifying defendants indicated that
the third defendant was in Ontario taking care of his ill wife.
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HELD: The term on the invoice regarding payment being due upon receipt of the cattle
was varied by the oral agreement for financing. The Court accepted the evidence of
the plaintiffs over the defendants where it varied. The Court found the defendants to
have a selective memory for events not advancing their own position. The defendant
that knew the most of the situation did not testify or even attempt to by telephone. An
adverse interest was drawn against the defendants for not calling the defendant with
the most information. The adverse inference was that the defendant would have
confirmed much of what the plaintiff asserted if he was called to testify. The Court
found that there was an agreement between the parties for the purchase and delivery
of five bulls. It was also determined that that the purchase and delivery were completed
by the plaintiff. The Court concluded that the limitation period began to run when the
plaintiff knew or ought to have known that the defendants had no intention of honoring
its promises to pay. The plaintiff should have known he may not get paid when he
heard that cattle disappeared from the defendants’ ranch and that a potential sale of
the defendants’ land would likely not generate excess funds to pay him. The date was
found to be November 19, 2011, and therefore the plaintiff’s claim was commenced
within two years and was not statute-barred. The plaintiff received judgment.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Pleadings – Application to Strike – Appeal

Kocsis v. Muskeg Lake Cree Nation #102, 2014 SKCA 39 - Court of Appeal, Richards
Ottenbreit Herauf, April 11, 2014 (CA14039)

The plaintiffs appealed a decision made in Queen’s Bench Chambers that struck their
statement of claim on the basis that it was statute-barred, it disclosed no reasonable
cause of action, and the claims were frivolous, vexatious or otherwise scandalous (see:
2013 SKQB 198). The appellants argued that the Chambers judge erred.
HELD: The Court dismissed the appeal. It held that the claims in trespass, intentional
infliction of mental suffering and abuse of process were statute-barred because all of
the relevant facts became known to the appellants in November 2009, but they had not
issued their statement of claim until December 2011. The Court found that the
Chambers judge had not erred in holding that the appellants had not successfully pled
a cause of action in conspiracy or conspiracy to effect an unlawful purpose.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Pleadings – Statement of Claim – Striking Out
Civil Procedure – Pleadings – Reply – Striking Out

Huerto v. Salte, 2014 SKQB 127 - Court of Queen's Bench, Maher, March 29, 2014
(QB14123)

The defendant Heppner brought a motion asking the Court to dismiss the plaintiff’s
action against her as it failed to disclose a cause of action, that the action was
scandalous and vexatious, and that the action was barred by the statute of limitations.
In addition, the defendant submitted that the plaintiff’s reply to her statement of defence
raised new grounds of claims not asserted in the original statement of claim as well as
other relief. The other defendants also sought an orders to have: the plaintiff’s reply
struck out pursuant to the former Queen’s Bench rules 139(1), 140 and 173(b); the
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plaintiff’s statement of claim struck pursuant to rules 173(a), (c) and (e); the statement
of claim struck out pursuant to rules 188 and 189 on the basis that the claim was
statute-barred. Heppner made a complaint in 2001 to the College of Physicians and
Surgeons for Saskatchewan of improper conduct by the plaintiff. The complaint was
investigated by the college and charges were laid against him. After a hearing, the
Discipline Committee found the plaintiff guilty of unprofessional conduct in relation to
his activities with Heppner. The plaintiff appealed the conviction to the Court of Queen’s
Bench and it was dismissed in 2005. A parallel investigation by the RCMP led to the
plaintiff being charged with fraud and he was acquitted in 2009. In 2011, the plaintiff
commenced this action against Heppner and the other defendants, claiming damages
jointly and severally from the defendants in their personal capacity. The plaintiff
submitted that the defendants had breached his Charter rights.
HELD: The Court decided that: 1) the plaintiff’s reply be struck pursuant to rule 140
because it asserted new causes of action and pled issue previously adjudicated; 2) the
plaintiff’s statement of claim for damages for breach of the Charter against the personal
defendants was struck. There was nothing in the pleadings that brought the personal
defendants under the control or management of a government agency that made them
agents of the government; 3) the application for the action to be dismissed because it
was statute-barred was dismissed. Queen’s Bench rules 188 and 189 required that an
agreed statement of facts be filed in the proceedings and that requirement had not
been fulfilled. The Court found that this was not an appropriate case to waive the
requirement; and 4) the statement of claim should be struck as an abuse of process.
The plaintiff’s action was an attempt to relitigate matters that had been decided.
© The Law Society of Saskatchewan Libraries Back to top

Class Action – Carriage of Action

R. v. Horstman, 2014 SKQB 114 - Court of Queen's Bench, Schwann, April 17, 2014
(QB14104)

The plaintiff brought an application for an order to stay the action, styled as Britten v.
Minister of Human Resources and Skills Development Canada, until a certification
application was heard and decided in a matter proceeding in the Federal Court, styled
as Condon v. Her Majesty the Queen in Right of Canada. In the alternative, the plaintiff
sought an order granting her carriage of her proposed class action proceedings in
Saskatchewan. The plaintiff admitted that she had no intention of advancing her claim
in the Saskatchewan courts. The non-party respondent Brittin had commenced
proceedings on her own behalf and on behalf of a national class of persons whose
personal and private information was lost when a portable hard drive was stolen or lost
from an HRSDC office in 2012. The information related to 500,000 Canadian student
loan program participants. Brittin’s legal counsel, the Merchant Law Group, also
represented plaintiffs in similar multi-jurisdictional class proceedings commenced in
British Columbia, Alberta, Manitoba and Ontario. Prior to Britten’s action being filed in
Saskatchewan, class proceedings in relation to the same subject matter, same
defendant and same proposed class were commenced across Canada. Counsel for
those claimants banded together and agreed to pursue their action in the Federal Court
(the Condon action). Before the certification hearing for the Britten action, the
defendant Canada brought a pre-certification motion that sought to strike out Britten’s
statement of claim for want of jurisdiction or to stay the action pending the outcome of
certification in the Federal Court action. The Condon plaintiffs applied for similar relief.
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The motion was unsuccessful. Days before the Britten action’s certification hearing
occurred in December 2013, the plaintiff’s counsel filed a statement of claim in Queen’s
Bench that sought to have the plaintiff be certified as a representative plaintiff, on
behalf of herself and Saskatchewan residents. Brittin’s counsel was unaware of this
development. The issue was which action could proceed to certification.
HELD: The Court held that the plaintiff’s application to stay the Britten action was moot
because the matter had been resolved by the decision of the Federal Court (see: 2014
FC 250). The plaintiff’s request for carriage was denied and carriage given to Britten in
Saskatchewan. As the plaintiff intended to defer to the Condon action in Federal Court,
she could not discharge her duties as the representative plaintiff or act in the interests
of the members of the proposed class.
© The Law Society of Saskatchewan Libraries Back to top

Constitutional Law – Charter of Rights, Section 8
Criminal Law – Sexual Touching – Child Victim

R. v. B. (A.M.), 2014 SKPC 78 - Provincial Court, Hennings, April 10, 2014 (PC14058)

The accused was charged that she did, with a sexual purpose, invite a person under
the age of 16 years to touch a part of her body contrary to s. 152 of the Criminal Code.
The case involved alleged improper acts by the accused with respect to her eight-year-
old son. The information regarding the alleged incident had been given by the
accused’s son to her husband. The parties were separated. The husband apparently
involved a child protection worker, who interviewed the child. After this RCMP were
contacted. On the basis of an RCMP’s affidavit, an ITO was prepared and a search
warrant obtained. During the search, the accused’s cell phone was seized and
photographs were found on it. They showed the accused lying naked on a bed with her
breasts and vaginal area covered and showing her son in his pajamas, holding a bottle
of lotion and touching her legs, feet and stomach. Before trial, defence counsel
requested that a voir dire be held for the purpose of determining whether the
information to obtain the search warrant (ITO) was sufficiently defective that the
warrant was invalid, thereby infringing s. 8 of the Charter and that the evidence
obtained should be excluded. The ITO did not allege that the commission of sexual
assault or the creation of child pornography. The search warrant though authorized a
search for images of explicit sexual activity with a person under the age of 18, with
emphasis on sexual organs and the anal region, which were not related to the offence
alleged to have been committed and was not supported by the ITO. The warrant
authorized the search and search of devices that included cameras capable of storing
images or data and computers or any other electronic devices as well as conventional
photographs depicting sexual activity as described above. However, the warrant to
search specifically stated that the police were authorized to search for the said “things
and to bring them before or some other justice”. When the search warrant was
executed, about three constables and a social worker went to the accused’s home.
She was in her bedroom and was very upset when advised that there would be a
search of her house. She was arrested for obstruction when she objected to the police
looking at a computer, taken into custody and removed from the house to a police
vehicle. During the ensuing search, one officer looked through a computer, searching
for pictures. He testified that he had done so as “previewing for relevancy” and had in
fact, found relevant photographs. Another constable, who had not reviewed the warrant,
searched the accused’s purse and found a cell phone, which was an item not included
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in the warrant. Other issues raised by the defence included that the information
contained in the affidavit had not met the test of establishing that an offence had been
committed and that misleading information had been included. The affidavit had
identified that the search was for explicit sexual pictures that did not correspond to the
information obtained from the child, who was the only source of information of the
alleged offence. The information in the ITO came from a number of different sources,
including the original complaint by the accused’s husband who was engaged in a
matrimonial dispute with her. The husband had made a number of complaints against
his wife in the past, none of which resulted in a conviction. The officer who swore the
affidavit had not differentiated between information obtained by him and information
from third party sources. The officer also set out information, including photographs, he
had obtained from an Internet search that pertained to the accused as a lingerie model.
The purpose of including the information was not made clear. The officer did not
disclose in the ITO the detailed nature of the information disclosed by the child to the
child protection worker, which would have had the potential to detract from the
likelihood of an offence having been committed, such as the accused asking her son to
massage her because she was sore. The child stated that he did not believe that he
had been sexually abused. Furthermore, the child identified the photographer, but the
police had not interviewed him. The issues before the Court were: 1) if the Warrant to
Search was valid in view of the issues raised with respect to the completeness and
validity of the ITO; 2) if the search of the computer conducted on the premises was
legal, either because of the rules established in R. v. Vu or because of the wording of
the warrant itself; and 3) if there was a breach or breaches of the Charter, should the
evidence be excluded?
HELD: The Court found with respect to the issues that: 1) the ITO could not support
the issue of the warrant by a justice acting judicially in considering the effect of the
statements in the ITO regarding modelling and the omission of the information in the
child protection worker’s report, that the husband of the accused had previously made
allegations against her, the misleading statement in the ITO concerning the specific
types of pictures that the officers would search for, suggesting an investigation of more
serious activity not supported by the information provided. The Warrant to Search was
a nullity and the search unlawful; 2) the search of the computer on the premises was
illegal both in terms of its violation of the terms of the warrant and because the
Supreme Court decided in Vu that a warrant must expressly grant the authority to
search a computer; and 3) the evidence from the illegal search of the computer was
excluded. The breach of the accused’s s. 8 Charter right was serious because of the
negligence shown by the police in their investigation of the complaint, the drafting of
the ITO and the execution of the warrant. The impact of the breach on the accused
was serious. Her entire home was unlawfully searched as well. The effect of the search
was emotional and upsetting to the accused and resulted in her arrest. The interests of
society in the administration of justice will be protected because the exclusion of the
evidence would not be determinative of the Crown’s case.
© The Law Society of Saskatchewan Libraries Back to top

Constitutional Law – Charter of Rights, Section 8

R. v. Getz, 2014 SKQB 92 - Court of Queen's Bench, Barrington-Foote, March 28, 2014
(QB14095)

The accused was charged with stealing natural gas from SaskEnergy of a value

http://www.canlii.org/en/sk/skqb/doc/2014/2014skqb92/2014skqb92.pdf


Case Mail v. 16 no. 16

file:///H|/webLS/CaseMail/CM%2016-16.htm[14/08/2014 2:52:16 PM]

exceeding $5,000 contrary to s. 334(a) of the Criminal Code. The Crown’s case rested
on evidence resulting from searches conducted at the accused’s place of business. The
accused applied to exclude that evidence on the basis that it was obtained as a result
of an unreasonable search and seizure within the meaning of s. 8 of the Charter. The
premises involved were the site where the accused’s company operated a welding,
fabrication and mechanical business. The yard was fenced and contained a number of
buildings. SaskEnergy had supplied gas to the property but the service was
disconnected in 2000 because of failure to pay its account. The gas line running from
the gas main to the main building was still live and thus available to supply gas. In the
context of a complaint of a former employee regarding unpaid wages, he revealed that
the company was stealing gas. Representatives of Occupational Health and Safety
Division (OH&S) of the Ministry of Labour Relations visited the site to conduct an
inspection. The accused refused to give them access and expressed hostility, so they
then brought Regina police officers. They wanted to conduct the inspection immediately
to prevent the accused from curing OH&S violations. After inspecting and finding
violations, it was decided that gas and electrical inspection was required which meant
bringing employees from SaskEnergy. Their inspection disclosed a SaskEnergy riser
with a locked off gas valve but the meter and regulator had been removed. The lock
was unlike anything used by SaskEnergy and when examined, the riser pulled out of
the ground. Safety concerns necessitated further investigation by the SaskEnergy
employees, who were accompanied by police officers. Their inspection revealed that a
propane tank had been altered and a natural gas line connected to the SaskEnergy gas
line had been fed through the tank and supplied the main building. On each of these
inspections, the parties had walked through the open fence and the front door of the
main building, announcing their presence and their purpose.
HELD: The application to exclude the evidence was dismissed. The Court found that
the accused had a reasonable expectation of privacy in relation to the property and to
the specific area where the gas service was located. The premises were usually only
accessible to employees of the company. The warrantless and without notice searches
conducted by the OH&S representatives pursuant to s. 72 of the Occupational Health
and Safety Act were authorized as reasonable and further searches by the gas and
electrical inspectors were also for regulatory purposes and authorized by s. 72. One of
the searches by the latter was conducted without the OH&S officers and was therefore
not authorized by s. 72. The Court rejected the Crown’s argument that they were
authorized by various provisions of The SaskEnergy Act or The SaskEnergy
Regulations. The riser that was seized during this investigation constituted a breach of
the accused’s s. 8 rights. The evidence was not excluded because no deliberate or
wilful breach of the Charter occurred. There had been a significant infringement of the
accused’s Charter rights because, although he had a relatively low expectation of
privacy in relation to the area searched by OH&S officers, he had a higher expectation
as against the SaskEnergy employees and the police officers who searched the area.
Admitting the evidence would not bring the administration of justice into disrepute as
the initial searches were made pursuant to a proper regulatory purpose and the later
unlawful search was conducted without evidence of bad faith or wilful disregard of the
accused’s Charter rights.
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Real Estate – Sale of House – Breach of Contract – Damages
Real Estate – Sale of House – Caveat Emptor
Real Estate – Sale of House – Failure to Disclose Defect – Patent or Latent Defect
Torts – Negligence – Contributory Negligence

Bateman v. Steed, 2014 SKPC 81 - Provincial Court, Plemel, April 16, 2014 (PC14063)

The plaintiff agreed to purchase the defendants’ home pursuant to a purchase and sale
contract. The plaintiff took possession of the home shortly after signing the contract,
with the payment terms, requiring a deposit and paying the remainder ten months later.
The plaintiff would rent the home until the final payment was due with a $100 credit to
the purchaser, per month, taken from her rent. The plaintiff moved out of the property
prior to paying the balance and sought her deposit back arguing that the condition of
the property was misrepresented by the defendant owners and the defendant realtor.
The defendants argued that the plaintiff decided to purchase the property without
viewing it and that she knew the house required shingles. The defendant owners
counterclaimed that the plaintiff owed them for property taxes and various small items.
The defendant realtor acted as a dual agent for the plaintiff and defendant owners.
HELD: The roof was a patent defect that was known to the plaintiff; the listing pictures
and the Property Condition Disclosure Statement (PCDS) all referred to it. There were
also water stains on the ceiling and wall of the house, which were patent defects not
referred to in the PCDS. The defendant owners were not truthful when they stated that
they were not aware of any roof leaks, or moisture or water problems. The Court found
this misrepresentation to be negligent at the very least. The defendant owners could
not use caveat emptor and were liable for damages for negligent misrepresentation of
a material fact. The plaintiff and defendant realtor were also found to bear some
responsibility with respect to the water damage because they were evident and not
concealed. The defendant realtor advised the plaintiff that the roof required repair but
said that it had not leaked yet. The realtor was negligent because she failed in her duty
to exercise reasonable skill and care toward the plaintiff. The realtor did not absolve
her liability by mentioning that the plaintiff should get a home inspection; she should
have forcefully recommended it, given the water stains and deplorable condition of the
upstairs. The plaintiff bore some responsibility by not looking further into the issue with
the roof because she was in a hurry to buy a home. The plaintiff claimed a loss totaling
$5,757, which was comprised of the deposit, monthly rent and summons issuing. The
defendant owners were found 50 percent liable, the defendant realtor was 25 percent
liable and the plaintiff was 25 percent liable. The defendant owners were awarded
$681.55 in their counterclaim. The amount was 25 percent of the property taxes, the
cost to clean the property when the plaintiff moved out, and a wardrobe the plaintiff
took when she left. The cost of drapes and plumbing repairs were not awarded. The
amount awarded to the defendant owners was used to set off the amount they owed
the plaintiff.
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Criminal Code – Sentencing – Victim Surcharge – Time to Pay
Statutes – Interpretation – Interpretation Act

R. v. Shaddon, 2014 SKPC 70 - Provincial Court, Singer, April 10, 2014 (PC14060)

The accused was sentenced to six months’ incarceration and the judge found that the
83 days in remand was sufficient penalty for his charges. The same day that he was

http://www.canlii.org/en/sk/skpc/doc/2014/2014skpc81/2014skpc81.pdf
http://www.canlii.org/en/sk/skpc/doc/2014/2014skpc70/2014skpc70.pdf


Case Mail v. 16 no. 16

file:///H|/webLS/CaseMail/CM%2016-16.htm[14/08/2014 2:52:16 PM]

sentenced the accused pled guilty to two additional charges, which he would likely
receive incarceration for. The appropriate victim surcharge for the original conviction
was at issue. The accused argued that he did not have the ability to pay and the
Crown argued that the victim surcharge was mandatory. Section 737(4) of the Criminal
Code requires each province to pass a regulation stipulating the time for payment of
victim surcharges. In Saskatchewan, regulation 708/1999 incorporated s. 737(5) of the
Criminal Code, which allowed an undue hardship application to alleviate an accused
from paying a victim surcharge. The regulation allowed 30 days for payment of any
surcharge ordered. Section 737 of the Criminal Code was amended to remove the
hardship exemption. The Court had to decide the effect of the amendment, if any, on
the Saskatchewan regulation setting the time to pay the surcharge.
HELD: The Court referenced s. 35(1)(g) of The Interpretation Act and concluded that
the legislative intent of the Saskatchewan Order in Council needed to be reviewed to
determine if the regulation was consistent with the amendment to s. 737 of the Criminal
Code. The Court concluded that the addition of the entire s. 737(5) in the regulation
was for a definitive reason and was essential to the original purpose because the
hardship application included the hardship to paying within 30 days. The removal of the
hardship application from the Criminal Code resulted in the original purpose of the
regulation being inconsistent with The Interpretation Act. Therefore, in Saskatchewan,
there is no time frame for the payment of victim surcharge fines. The Court ordered
that that the accused pay the minimum victim surcharge of $100 on each charge and
that he have five years to pay. The time to pay was lengthy because a consequence
for non-payment is imprisonment, which the Court concluded was not meant to punish
any accused who genuinely could not pay.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Assault – Assault Causing Bodily Harm
Criminal Law – Assault – Assault with a Weapon
Criminal Law – Defence
Criminal Law – Evidence – Credibility

R. v. St. Onge, 2014 SKPC 64 - Provincial Court, O'Hanlon, March 28, 2014 (PC14052)

The accused was charged with assault with a weapon contrary to s. 267(a) of the
Criminal Code and with assault causing bodily harm contrary to s. 267(b) of the
Criminal Code. The accused was a Saskatoon Police constable and had been since
2007. The accused attended a call and was leaving a building when he was pepper
sprayed in the face by a male. Another officer located the young male suspected of
pepper spraying the accused and the accused attended at the scene where the
suspect was on the ground kicking with his arm underneath him, preventing officers
from handcuffing him. Another officer was holding down the suspect and the accused
struck the suspect’s head to try and get his arm out. When the suspect still did not
remove his arm from underneath him, the accused sprayed the side of the suspect’s
forehead with Oleoresin Capsicum Spray (“OC Spray”). The suspects arm came out
immediately. The accused testified that he was following the use of force continuum
used by police officers. The suspect did not have any broken bones and did not require
stitches. The suspect testified that he was just walking to his grandpa’s house to ask
him for a ride to his placement housing. He indicated that he did not know anyone at
the residence where the accused was pepper sprayed but did tell a police detective in
an earlier interview that he had a girlfriend that lived there. The officer who located the
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suspect testified that he did not hear the accused advise the suspect to remove his
arm before he hit him in the head. Another officer testified that the suspect was not
struck by the accused until he did not comply with verbal requests to remove his arm.
The accused testified that the suspect’s arm had to be brought out before he was
rolled over in case he was armed. The issue at trial was whether the accused’s use of
force was justified and reasonable in the circumstances.
HELD: The accused was found not guilty on both charges. The Court did not believe
some of the suspect’s testimony, especially that he was trying to remove his arm and
that he did not know anyone at the house where the accused was sprayed. Further,
the Court concluded that an officer had attempted, unsuccessfully, to remove the
suspect’s arm prior to the accused striking the suspect. It was found not to be
reasonable to expect the officers to roll the suspect onto his back to release his arm
because they all believed his hand could have had a weapon. The Court concluded
that the accused was justified in delivering blows to the suspects head and then in
using the OC spray. The Crown did not meet the burden of proving beyond a
reasonable doubt that the accused was not entitled to the statutory defence in s. 25 of
the Criminal Code for persons enforcing the law.
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Criminal Law – Defences – Self-defence
Criminal Law – Evidence – Credibility

R. v. T. (A.), 2014 SKPC 80 - Provincial Court, Morgan, April 16, 2014 (PC14062)

The young person accused was charged with assault causing bodily harm on another
young person. The accused argued self defence pursuant to s. 34 of the Criminal
Code. All young people involved were at a teen dance and there was no evidence of
alcohol consumption. The victim and his two friends testified that the accused and his
friends approached one of the victim’s friends. The victim then stood between his friend
and the accused. Both of the victim’s friends and the victim testified that he did not
push the accused prior to being punched by the accused. The punch resulted in the
victim being knocked to the ground senseless for a few minutes. The victim had a
broken jaw and his mouth was wired shut for six weeks. The victim did not recall the
details of the punch but one of his friends said it came out of nowhere. The accused
testified that he only punched as hard as necessary and one of his witnesses said that
the victim pushed the accused before the punch.
HELD: The accused was found guilty as charged. The Court found the facts were as
presented by the Crown; the victim did not push the accused. The Court found that the
accused wanted a confrontation and he was the aggressor. The victim had a broken
jaw as a result of the punch and therefore suffered bodily harm. The accused was
denied the defence proffered in s. 34(1). The accused did not have the required
subjective belief that he needed to defend himself; the punch was to impose
punishment on the victim for becoming involved. Also, the punch would not have been
reasonable even if the accused was defending himself.
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R. v. Charles, 2014 SKPC 76 - Provincial Court, Gray, April 7, 2014 (PC14057)

The accused was charged with three Criminal Code offences, which were: 1) being an
occupant of a motor vehicle in which he knew there was a firearm contrary to s. 94; 2)
possessing a prohibited firearm contrary to s. 95; and 3) possessing a firearm knowing
that the serial number had been removed contrary to s. 108(1) and possession of
cocaine contrary to s. 4(1) of the Controlled Drugs and Substances Act. The facts of
the case were described in a voir dire held after the accused had brought a Charter
application (see: 2014 SKPC 39). At trial, the testimony of the police officers was
applied and the passenger who had been in the car at the time of the stop testified. He
recounted how he and the accused had become friends and often met for dinner. On
the day in question, the accused offered him a ride to a downtown office building. He
denied the accused’s claim that he had brought the handgun and the cocaine with him
and in fact said that he had brought nothing into the car with him nor had he left
anything in it. He did not own a gun and he had not seen a gun or the cocaine in the
car nor did he look under the floor mats or handle them himself. When he entered the
office building, he had seen the police at the car through the windows but had not
seen the accused being arrested. He had not seen the accused since that day. The
accused testified that he had not paid any attention to his passenger during the time in
question because he was preoccupied with driving and checking his surroundings
because he believed that he was being followed. When he stopped to let his passenger
out, the officers approached him and then searched the car. He was shocked when
they found the firearm and a canister of cocaine and he testified that he did not know
how either had gotten there. After the incident, he had met with his friend who had
admitted to him that the gun was his and he offered to pay for the accused’s lawyer.
The accused could not remember any other details of the meeting. The accused
testified that he had purchased the vehicle in Ontario in 2008 and that he was the only
one who drove it. Defence counsel argued that both constructive and joint possession
were at issue and that there was insufficient evidence of control or knowledge by the
accused of the handgun. The evidence of the passenger should be rejected while the
evidence of the accused raised a reasonable doubt.
HELD: The Court found the accused guilty of offences of possession of a prohibited
weapon and possession of cocaine, as well as being guilty of the charge that the
accused was the occupant of a vehicle in which he knew there was a firearm. The
Court dismissed the charge that the accused was in possession of a firearm on which
the serial number had been removed because it was not established whether the
accused was aware of that fact. The Court had not accepted the accused’s evidence
nor was it left with a reasonable doubt.
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Criminal Law – Home Invasion – Appeal

R. v. Deforest, 2014 SKCA 43 - Court of Appeal, Ottenbreit Caldwell Whitmore, April 17,
2014 (CA14043)

The appellant applied for leave to appeal his conviction and sentence. He was
convicted of the offence of breaking and entering a dwelling house and committing an
assault contrary to s. 358(1)(b) of the Criminal Code. He had been in a common law
relationship with the complainant and they had a two-year-old daughter. The accused
forced his way into the complainant’s house and began choking and kicking her. He
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was sentenced to three years’ imprisonment. He brought his application for leave on
the basis that the trial judge erred in finding him guilty of an offence that was not
analogous to the home invasion cases relied upon by the judge. The sentence was too
long in view of the fact that, although the accused had a criminal record, it did not
involve violent crimes, nor was there any evidence that the appellant had failed to deal
with alcohol and anger management issues.
HELD: The Court dismissed the appeal. The facts may not have qualified as a home
invasion and robbery, but it was a home invasion within the meaning of s. 348.1 of the
Code. When a home invasion involves domestic violence, a lengthy term of
imprisonment would not be excluded.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 8, Section 9, Section 10(b)

R. v. Ferris, 2014 SKPC 6 - Provincial Court, Green, March 21, 2014 (PC14034)

The accused was charged with operating a motor vehicle while impaired by alcohol and
while over the legal limit of .08. The accused brought an application under the Charter
asserting that the police officer had breached his ss. 8, 9 and 10(b) rights because he:
1) did not have a lawful basis to stop the accused; 2) did not have lawful grounds to
arrest the accused and demand a breath sample; and 3) had not given the accused
the right to retain and instruct counsel. The officer had noticed a vehicle driving 10
kmph below the speed limit on a grid road highway at 11:20 pm, which led him to
believe that the driver was impaired. The accused was driving a truck behind the other
vehicle. The officer followed the two vehicles and had had to increase his speed to 120
km to keep up. The accused then passed the other car at a higher rate of speed. The
accused testified that he passed the other vehicle because the police cruiser’s lights
were bothering him. The officer activated his emergency lights. The accused turned off
the grid road onto a farm house approach. The officer stopped the accused there and
arrested him. The officer testified that he had believed that the accused had alcohol in
his body because the accused got out of his vehicle at the same time as the officer
and then fell backward toward his truck and that he had bloodshot eyes, his speech
was slurred and he looked tired and nervous. The accused said that he understood the
breath demand and said “that’s okay” in response to his rights to counsel. They arrived
at the RCMP detachment where the accused was asked whether he wanted to contact
a lawyer. He said that he wanted to call his mother but the officer indicated that he
could only call a lawyer. After speaking to Legal Aid, the accused provided his breath
samples. The defence argued that the officer did not have a lawful basis to stop the
accused and therefore his right to be free from arbitrary detention was violated. It also
argued that as the officer’s notes did not include a reference to the accused’s speech
as being slurred and that the accused testified that his eyes were slightly red because
he worked in a gravel crushing operation, that the officer did not have grounds to arrest
the accused. Finally, the defence asserted that at the detachment the accused had
repeatedly told the officer that he wanted to speak to his mother to obtain the name of
the family lawyer. The officer would not allow him to because he was trained to allow
an arrested person to phone only a lawyer.
HELD: The Court granted the application and excluded the Certificate of Analysis and
any evidence of the accused’s demeanor after he had been arrested. It held with
respect to the Charter issues that: 1) the officer was acting in execution of his duty by
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enforcing The Traffic Safety Act pursuant to s. 209.1 and therefore there was no s. 9
breach; 2) it did not find that the officer’s subjective belief that the accused was driving
while impaired in the previous three hours was reasonable. The arrest violated the
accused’s s. 9 right and the subsequent breath test violated his s. 8 right; and 3) the
officer’s refusal to let the accused call his mother was a breach of his s. 10(b) right.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 10(b)

R. v. Yacyshyn, 2014 SKPC 36 - Provincial Court, Morgan, March 10, 2014 (PC14038)

The accused made an application under the Charter regarding alleged breaches of her
ss. 8, 9 and 10(b) rights arising from an incident where she, as the driver of a vehicle,
had been stopped by an RCMP officer to investigate a complaint received by him that
she was driving while impaired. The officer had been notified by dispatch that a truck
driver had called 911 to report that he had been following a truck on the highway that
was being driven erratically. The officer located the vehicle and followed it. He noticed
that it wandered into the other lane and then over-corrected to return to the proper
lane. The vehicle’s speed was 10 km under the limit. The officer first put on his
emergency lights and then turned on his siren, without attracting the notice of the
accused. He eventually had to pull alongside the accused’s vehicle to indicate to her
that she should pull over to the shoulder. When he approached the driver’s side of the
vehicle, he could smell a strong odour of alcohol. When asked for her licence, the
accused pulled out an inhaler with her name on it but could not produce her licence.
The officer noted that the accused’s colour was high and when she got out of the truck
her balance didn’t seem steady. The smell of alcohol came from her breath. At this
point, the officer formed the opinion that she was impaired and arrested her and made
a breath demand. The accused argued that this breached her rights under ss. 8 and 9
to be free from arbitrary detention as the officer did not have sufficient grounds to make
the breath demand. Regarding the alleged breach of the accused’s s. 10(b) rights, the
accused argued that she was not given a reasonable opportunity to call the lawyer of
her choice. When taken to the detachment, the accused answered affirmatively to the
question whether she wanted to speak to a lawyer and named the lawyer who was
counsel at the trial. The officer phoned the number at least four times and left
messages. Eventually, the officer obtained another number and was able to speak to
the lawyer who advised that he was unavailable and gave the name of another lawyer
that he recommended to the officer. The officer then called the other lawyer and when
he answered, the officer informed the accused that he was the lawyer recommended
and passed the phone to her. She took the phone without comment. The accused did
not express any dissatisfaction with the call and did not make any further requests to
speak to the lawyer that she had initially requested. She agreed to provide breath
samples and did. The defence submitted that it was up to the officer to ask the
accused whether she wanted to speak to the lawyer recommended as opposed to
calling the number and giving her the phone, which was in effect “streaming”. The
Crown argued that it was up to the accused to be diligent to let the officer know that
she wanted to speak to another lawyer.
HELD: The Court dismissed the application and proceeded with the trial. The Court
held that the officer’s subjective belief that the accused was impaired was more than
objectively reasonable and dismissed the application on the alleged breach of ss. 8 and
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9. With regard to the alleged breach of s. 10(b), the Court found that the fact of the
police dialing the number in and of itself did not constitute a violation of the right to
counsel absent circumstances not present in this case. The accused could not speak
to the lawyer she wanted and therefore she could have informed the officer that she
wanted to speak to someone other than the person recommended. Even after she had
done so, she did not indicate that she was dissatisfied to the officer. She failed in her
duty to act diligently to exercise her right to counsel.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 8, Section 24(2)

R. v. Anderson, 2014 SKPC 45 - Provincial Court, Harradence, March 5, 2014 (PC14041)

The accused was charged with impaired driving contrary to s. 253(1)(a) of the Criminal
Code and driving while his blood alcohol content exceeded the legal limit contrary to s.
253(1)(b) of the Code. The defence made a Charter application, alleging that there had
been a violation of the accused’s s. 8 right to be free from unreasonable search and
seizure, and if the search was unlawful, then the defence asked the Court to exclude
the Certificate of Analysis pursuant to s. 24(2). The evidence was heard in a voir dire.
The issue was whether the evidence established that the officer had reasonable
grounds to demand a breath sample. He was stopped during an RCMP spot check of
vehicles leaving the Ness Creek Musical Festival. There were many officers involved.
The officer who stopped the accused had two years of experience. The officer
demanded a breath sample and the accused was taken to the local detachment, where
he provided them and was charged. The officer made the breath demand based on the
fact that the accused had a flushed face and glassy eyes. He testified that the
accused’s speech was slurred although he had not spoken with him before the
detention. The accused’s motions were described as deliberate and the officer could
smell alcohol coming from the accused’s truck. A half-opened beer, which was cold,
was found in a cup holder in the driver’s door. The officer asked the accused when he
had had his last drink, to which the accused responded that it had been about one
hour, but the officer did not ask him what he had been drinking or how many drinks he
had had.
HELD: The Court granted the application and excluded the certificate. The Court found
that the officer did not have objectively reasonable grounds to believe that the accused
was driving while impaired. The subjective grounds were found to be equivocal and
thus further inquiry on the part of the officer was warranted. The inquiry would not have
been difficult or onerous as a roadside screening test could have been administered.
Applying the Grant tests to the question of whether to admit the certificate, the Court
found that the process of detaining the accused was seriously flawed and that the
impact on the accused was significant. To admit the evidence would bring the
administration of justice into disrepute.
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R. v. Gorobstov, 2014 SKPC 58 - Provincial Court, Kovatch, March 17, 2014 (PC14045)

The accused was charged with impaired driving and driving while his blood alcohol
content exceeded .08. The accused alleged a violation of his s. 8 Charter right, and a
blended voir dire and trial was held. The accused had been seen leaving a bar with his
friend by a police officer who was sitting in his police cruiser in the parking lot of the
bar. Although there was nothing apparently unusual about the behaviour of the
accused and his friend, the officer testified that he decided to stop their vehicle when it
left the parking lot. The officer began to turn his vehicle around as the accused was
backing out of his parking stall. The accused then stopped the vehicle and got out of
the driver’s seat and entered the back seat. The officer testified that he “fished” the
accused out of the back seat of the vehicle and walked him to the police vehicle. He
noted the smell of alcohol coming from the accused and formed the suspicion that he
had alcohol in his body and then made the ASD demand. The accused failed the test
and was taken to the police station for Intoxilyzer tests. Defence counsel argued that
the accused was illegally detained by the officer because he had no right under s.
209.1 of The Traffic Safety Act and had no basis under the Criminal Code or the
common law. The evidence obtained should be excluded and the charges against the
accused dismissed. The Crown acceded that the result of the Court of Appeal’s
decision in R. v. Lux, s. 209.1 of the Act had no application to the matter as the
incident took place in a private parking lot. However, since the officer had not stopped
the accused’s vehicle, but had witnessed his suspicious behaviour in leaving the
driver’s seat, it was lawful for the officer to detain the accused.
HELD: The Court granted the application. It held that the accused’s s. 8 Charter right
had been violated and excluded the Certificate of Analysis following the Grant analysis
in the Lux decision. The accused was found not guilty. The Court found that the officer
could not detain the accused under The Traffic Safety Act, nor under s. 495(1) of the
Criminal Code, as he had not possessed reasonable grounds to believe that the
accused had committed or was about to commit an indictable offence. The officer did
not have grounds to detain the accused under the common law because the officer did
not have grounds to justify investigative detention.
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Criminal Law – Offences Against Rights of Property – Fraudulently Taking Cattle

R. v. Deck, 2014 SKCA 44 - Court of Appeal, Richards Jackson Ryan-Froslie, April 24,
2014 (CA14044)

The appellant was convicted of stealing cattle contrary to s. 338(2) of the Criminal
Code and of fraudulently making a false or counterfeit mark on cattle contrary to s.
338(1)(b)(ii) of the Code. The appellant admitted that he sold the cattle in question but
because he had believed them to be part of his own herd. The grounds of appeal were
that the trial judge misapprehended various aspects of the evidence and rendered an
unreasonable verdict. The trial judge erred as well in failing to consider the testimony of
his wife and daughter. The appellant maintained at trial that he knew little about the
number and breeds of animals that he owned because he was primarily a grain farmer
and that he had no idea how to remove ear tags from the cattle.
HELD: The Court dismissed the appeal. In light of the evidence it was open to the trial
judge to make his findings and the verdict was not unreasonable. The trial judge had
not erred in deciding not to refer to or summarize the evidence given by the family
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members as it was not relevant to the issue of whether the appellant had mistakenly
thought that the animals belonged to him.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Offences Against the Person – Committing an Indecent Act
Criminal Law – Harassment

R. v. Richie, 2014 SKPC 71 - Provincial Court, Matsalla, April 2, 2014 (PC14056)

The accused was charged with exposing his genitals to a person under the age of 16
contrary to s. 173(2) of the Criminal Code and with three counts being reckless as
whether that person and two others had been harassed and engaged in conduct that
caused them to fear for their safety contrary to s. 264(1) of the Code. The charges
arose as a result of various incidents in which an 11-year-old neighbour had passed by
the accused’s house and seen him apparently masturbating. She testified that she had
watched the accused doing this when she was bicycling by the front of his house and
had looked through his window and that she had also watched him from her house,
which was two blocks away. She had also seen him walking around nude in his yard.
The other complainants were the parents of the young girl and they testified that they
had seen the accused masturbating from a vantage point in a room on the second
floor of their house. The accused testified that he had been masturbating in his living
room early one morning when he noticed the girl watching him through the window. He
argued that he had expected privacy and had not intentionally exposed himself to her.
He said that he often wore only a swimsuit while he worked in his greenhouse. The
accused denied that he masturbated in his yard and that he would only take his clothes
off if he had his bathing suit on underneath. He also argued that the witnesses could
not have been able to see him from their residence.
HELD: The Court acquitted the accused. Regarding the charge under s. 173(2) of the
Code, the Court found that it could not infer that the accused had intended to expose
himself to the complainant. The evidence regarding the charge under s. 264 was
insufficient for the Court to conclude that a reasonable person would have been
concerned for the safety of the girl in the circumstances. The Court did not believe that
the other complainants could see the accused, and even if they could, the accused
was not aware that the other complainants were watching him.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Theft
Criminal Law – Evidence – Hodge’s Case

R. v. Getz, 2014 SKQB 105 - Court of Queen's Bench, Barrington-Foote, April 10, 2014
(QB14097)

The accused was charged with stealing natural gas from SaskEnergy of a value
exceeding $5,000 contrary to s. 334(a) of the Criminal Code. The theft was discovered
as a result of a number of inspections and searches of the accused’s company’s
premises (see: 2014 SKQB 92). The accused argued that the case against him was
completely circumstantial. There was no direct evidence that there was natural gas in
the riser and hosing discovered and seized during one of the searches. Other problems
with the evidence presented by the Crown were raised, such as inconsistencies in the
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testimony of its witnesses regarding the searches. The Crown had failed to call gas
inspectors as witnesses. The Crown submitted that it had proved all of the elements of
the offence beyond a reasonable doubt. The witnesses were generally credible and the
inconsistences were not material. The key evidence was corroborated by the physical
evidence relating to the disconnected gas line. The discovery of the concealment of the
use of SaskEnergy’s gas through an altered propane tank on the premises was
compelling evidence of theft. No adverse inference could be drawn because the Crown
had not called the gas inspectors.
HELD: The accused was found guilty. The value of the gas stolen could be estimated
as over $5,000. The Court could draw rational inferences from the evidence, as
circumstantial as it was. It refused to conclude that the Crown had not called the gas
inspectors because it was trying to hide evidence that proved that natural gas was not
in the riser or hoses. The inconsistency in the testimony of the witnesses could be
explained by the fact that 30 months had passed since the searches. There was no
inconsistency regarding the physical evidence that was discovered. The circumstantial
evidence was compelling that the riser and associated devices contained natural gas
especially in light of the fact that SaskEnergy had not retired the gas line when service
was discontinued in 2000 due to the accused’s failure to pay his account. The use of
the propane tank to hide the connection to the SaskEnergy riser was a conscious
attempt to cover up an ongoing theft of natural gas.
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Family Law – Appeal
Family Law – Custody and Access – Interim Order – Appeal
Family Law – Custody and Access – Primary Residence
Family Law – Custody and Access – Variation

Napper-Whiting v. Whiting, 2014 SKCA 33 - Court of Appeal, Richards Ottenbreit Herauf,
March 25, 2014 (CA14033)

The father was granted interim primary residence of the parties’ two children. The
mother appealed. The five-year-old son had been living with his mother since the
parties’ separation in June 2011; however, the Chambers judge ordered that he move
to live with his father in November 2013 and that a review of the interim order take
place in June 2014 after the school year.
HELD: The appeal was dismissed. The Chambers judge did not find the child to be at
risk with the mother, nor was there a compelling reason to move him from residing
primarily with his mother. The Appeal Court did note, however, that the Chambers
judge may have had sufficient evidence before him to satisfy the test in Guenther. The
Appeal Court therefore did not change the primary residence of the child but instead
ordered that the matter be resolved expeditiously by directing a review in June 2014,
directing an expedited pre-trial and ordering a full custody and access report.
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Family Law – Child Custody and Access – Primary Residence
Family Law – Child Support
Family Law – Children’s Law Act – Custody and Access

Liebrecht v. Skikewich, 2014 SKQB 88 - Court of Queen's Bench, Sandomirsky, March 26,
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2014 (QB14077)

The petitioner, 19 years old, and the respondent, 17 years old, had one child together
who was 14 months old. Both of the parties lived with their parents, who provided them
with the necessities of life and assisted with child care. The petitioner was an
apprentice electrician and the respondent was in high school. The petitioner applied for
primary care of the child or for a specified equal parenting plan. The parties and their
parents did not communicate effectively and all seemed to be vying for control of the
child. Each party proposed a complex parenting arrangement. The petitioner’s annual
income was $32,912 and the respondent’s annual income was $4,900.
HELD: The Court ordered that the respondent’s residence continue to be the primary
residence of the child. The petitioner was taking his journeyman’s certificate and had
longer work hours than the respondent and he would be required to be away for
training. Because both parents were fully engaged in parenting, the Court ordered joint
custody notwithstanding s. 8.2(2) of The Children’s Law Act, which gives sole custody
to the primary residence parent when parents who are not spouses never lived together
after the birth of the child. The Court ordered an extensive parenting plan with very
specific times and dates for caring for the child. The petitioner was ordered to pay child
support, pursuant to s. 3 of the Guidelines, in the monthly amount of $252. The
petitioner was also ordered to pay his proportionate share of child care and extra-
curricular expenses.
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Family Law – Child in Need of Protection
Family Law – Child in Need of Protection – Child and Family Services Act – Temporary
Order

At., Re, 2014 SKQB 70 - Court of Queen's Bench, Allbright, March 10, 2014 (QB14080)

M (mother) and S (father) were immigrants to Canada from Sudan and were the
parents of three children. M and S were separated and the children were living with S
in Saskatoon until 2013. In 2012 the oldest child called 911 alleging that the children
feared S and that he had physically abused her and her siblings. The children were
placed with their maternal grandmother in Calgary pursuant to a temporary order. The
Ministry of Social Services (“Ministry”) held the position that the protection order should
be terminated and an order made that the children be placed in M’s care. S argued
that he never physically harmed the children and that M incited the children to make
the allegations. S was criminally charged with assaulting his three children but the
matter had not been concluded. The three children did not testify in the custody matter.
S indicated that M threatened to kill their youngest child while they were living in
Calgary together and that she received criminal charges for the threat. M denied
threatening the child with a knife but did acknowledge that the received 12 months’
probation. A lay witness indicated that he witnessed the threat to the child. According to
M, S took the children to Saskatoon in 2010 without her knowledge or permission and
she was not allowed to see them or talk on the phone to them until 2012. Witnesses
indicated that they saw M visiting with the children in Saskatoon. A social worker
attending the home because of the 911 call indicated that the children said they had
been abused by their father. A social worker from Alberta advised that the children said
that they did not want to see their father and that this expression did not seem to be
coached by anyone. A lay witness testified to the contrary, indicating that he had heard
a women over the phone advise the children to tell the police officer that they were
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abused by their father. The children all conveyed a similar story of abuse to an
investigating police officer and he indicated that he believed them. A doctor prepared a
detailed parenting capacity assessment of M and concluded that M was capable of
parenting the children. The Ministry submitted that the children were in need of
protection pursuant to ss. 11(a)(i) and 11(b) of The Child and Family Services Act
(“Act”) and that they should be placed with their mother, M pursuant to s. 37(1)(a). S,
the father, argued that the children should remain at their grandmother`s in the interim.
HELD: The Court noted two problematic areas: the children did not testify and S’s
criminal charges had not come to a conclusion. After reviewing the evidence and noting
that all people speaking with the children about the abuse allegations believed them,
the Court found that the children were in need of protection. The Court found problems
with both parents` testimony. M denied threatening her child with a knife, but the Court
found that to have happened. The Court also concluded that M was unlikely to have
harmed her child in that instance and that her actions were the result of frustrating
family circumstances. The second problematic area with M’s testimony was her denial
of visiting Saskatoon in 2012 to see the children. The Court found that M did attend
Saskatoon in 2012 and further found that she did call the children and advise them to
tell the interviewing officer that their father abused them. S’s aggressive reaction to his
children being apprehended was of concern for the Court. However, the lack of
physical evidence or of others noticing anything untoward was found by the Court to
lend support to the conclusion that the father did not abuse the children. The Court
held that it was not appropriate for the children to live with their mother, M. An
assessment of each child by a registered child psychologist was ordered and the
assessor was to be provided with a copy of the judgment. Further, a parenting capacity
assessment of the father was ordered. The children were placed in the temporary care,
for six months, of their grandmother as a person of sufficient interest.
© The Law Society of Saskatchewan Libraries Back to top

Family Law – Custody and Access – Interim
Civil Procedure – Application Without Notice
Civil Procedure – Queen’s Bench Rule 6-3, Rule 6-4(c), Rule 15-19(6)

Roberts v. Roberts, 2014 SKQB 80 - Court of Queen's Bench, Turcotte, March 20, 2014
(QB14067)

The respondent applied on a without-notice basis pursuant to Queen’s Bench rules 6-
4, 6-35 and 15-19(6) for an order granting her interim primary residence of the two
children of the marriage and abridgement of time for service of the notice of application.
Counsel for the petitioner had not been served with any of the material filed in support
of the application nor had been given notice of the proceeding. The existing custody
order provided that the children live with each parent for one week. The applicant
deposed in her affidavit that during the week that the children were with the
respondent, she received a call from the police, advising that they had responded to a
911 call placed by one of the children because the petitioner had fallen down while
intoxicated and could not be revived. The applicant went to the residence and found
the petitioner was being taken by ambulance to the hospital. She took the children into
her care, where they have remained.
HELD: The Court directed an expedited telephone conference with both counsel to
address the without-notice application to give the petitioner’s counsel a chance to
speak to the matter. After receiving submissions, the Court decided to allow the
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without-notice application and made an order abridging the time for the hearing and
ordered that the fiat and the materials in support of the application be served on the
petitioner’s counsel. His response and the respondent’s reply were ordered to be
served and filed within three and two days, respectively, of the hearing. The Court
noted that rule 6-35 had no application in this case. Rule 6-3 requires all applications
to be with notice. Absent exceptional circumstances, notice of a without-notice
application should be given to the counsel opposite as required by 6-4(c). The
application should clearly indicate either exceptional circumstances or the serious
mischief that might result from proceeding in the ordinary way. Family law proceedings
under part 15 of the rules adopt the general practice of the Court. Rule 15-19 sets out
the notice requirements of applications that claim substantive, interim, variation or
procedural remedies from the Court. The respondent relied upon rule 15-19(6), but that
rule does not supersede rules 6-3 and 6-4(c) where relief other than abridgment of
time is sought. The issue of the petitioner’s substance abuse had been considered in
the making of the initial order. The best interests of the children in custody and access
orders generally requires evidence of both parties.
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Income Tax – Offences – Sentencing
Income Tax – Compliance Order – Appeal

R. v. Strong, 2014 SKQB 119 - Court of Queen's Bench, Maher, April 21, 2014 (QB14109)

The appellant appealed his convictions and sentence from the Provincial Court. The
appellant was present in Provincial Court when he was convicted personally and when
a corporation, for which he was director, was convicted of offences contrary to the
Income Tax Act and the Excise Tax Act, for not filing income tax and goods and
services tax returns. In Court there was some confusion regarding the actual returns
due and the taxpayers who were responsible for them. The judge directed the Crown to
prepare a compliance order for his review and issuing. The compliance order was
issued on September 23, 2010, and it was never served on the appellant. Neither the
appellant nor his corporation complied with the order to file the returns, and therefore,
the Crown charged the appellant and his corporation with failing to comply with the
compliance order. The trial court convicted the appellant and his corporation holding
that the Crown did not need to serve the appellant with the actual order because he
was in court when the order was made and should have known what he was required
to do. The appellant appealed the convictions and the sentence of incarceration.
HELD: The appeals regarding the conviction and sentence were allowed. The charges
against the appellant were that he failed to comply with the order of September 24,
2010. This was the order that was issued after the actual court proceedings and that
was never served on the appellant. The Provincial Court found that the accused was
present in court, which was on August 31, 2010, and convicted the appellant of not
complying with the order of the judge of that day. The orders of the two days are
different because there was some confusion over which returns were due from whom.
The summary conviction appeal court held that the trial judge erred in law in convicting
the appellant. It is fundamental to our justice system that in order to be bound one
must have knowledge of what one must be bound to.
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Land Titles – Discharge of Interest – Easement

MC3 Resources Inc. v. Hogan, 2014 SKQB 109 - Court of Queen's Bench, Pritchard, April
11, 2014 (QB14101)

The applicant applied for an order pursuant to s. 109 of The Land Titles Act, 2000,
directing the Registrar of Land Titles to discharge an easement against the surface
parcel owned by the respondent. The applicant submitted that the easement was
created with a temporal limitation that had expired. The respondent argued that, as the
easement continued to benefit the surface parcel, the application should be dismissed.
The parcel of land in question had been owned at one time by John Ciortan. Three
structures located on it included a garage. An earlier owner of the applicant’s parcel
had granted Ciortan an easement for the purpose of giving Ciortan access to this
garage. Ciortan died in 2011 and the applicant provided evidence of the death by way
of an obituary, published in the Regina Leader-Post and the Saskatoon Star Phoenix,
and by the director’s certificate of death from a funeral home. The applicant argued that
the right was specifically limited to the lifetime of Ciortan and, therefore, should be
discharged from title. As well, the applicant argued that the respondent’s need to
access her garage did not meet the strict test required for an easement of necessity.
The respondent submitted that the applicant’s evidence had not complied with rule 13-
30 of the Queen’s Bench Rules in that the affidavit required personal knowledge of the
death. She also argued that the easement must continue due to the operation of ss.
23, 24, 47 and 148 of the Act. In addition, the respondent argued that the Court had
the jurisdiction under s. 109 to remedy any defect in the easement by using equity to
imply a “right of way by necessity” in the absence of an express grant.
HELD: The Court granted the application and ordered the easement be discharged. It
held that it had jurisdiction to grant the relief sought by the applicant pursuant to s. 109
of the Act. The applicant’s evidence of death based upon the newspaper obituaries
was sufficient. The sections of the Act that the respondent relied upon to preclude the
discharge of the Act did not operate to validate an easement that had been
distinguished according to the terms of the express grant that created it, as was the
case here. The duration of the easement was limited to the life of Ciortan. The Court
could not remedy a defect on behalf of the respondent under s. 109 because the
easement no longer existed. As there was no evidence adduced regarding whether an
implied easement existed, the Court would not rule on the question.
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Landlord and Tenant – Appeal – Residential Tenancies Act
Landlord and Tenant – Notice to Vacate – Lost Rent
Landlord and Tenant – Damage Deposit

Weeseekase v. Sluzazo, 2014 SKQB 98 - Court of Queen's Bench, Smith, April 3, 2014
(QB14106)

The tenant appealed the decision of the hearing officer under The Residential
Tenancies Act, which granted the landlord judgment for lost rent. The landlord served
the tenant with a notice to vacate on August 29, 2013, that required her to vacate by
September 30, 2013. The tenant disputed the notice and, pursuant to the Act, a
hearing date was set for October 3, 2013, and adjourned to October 21, 2013. A writ of
possession was consented to on October 21, 2013. The landlord claimed lost rent from
the tenant because he was unable to rent the property for November 2013. The rent
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was $900 per month.
HELD: The appeal was allowed because the hearing officer’s reasoning was wrong.
The hearing officer relied on s. 8(1), which requires non-compliance with the Act, the
regulation or the tenancy agreement before it can be implemented. The tenant was not
in non-compliance of the Act, regulation or tenancy agreement. The landlord was
ordered to provide the tenant with her $200 deposit within 15 days, unless a notice of
claim is commenced within that time for the deposit to be forfeited by reason of the
tenant breaching her duty to the landlord.
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Mortgages – Foreclosure – Judicial Sale – Deficiency
Debtor and Creditor – Mortgage – Foreclosure
Mortgages – Foreclosure – Judicial Sale – Costs

Royal Bank of Canada v. Viloria, 2014 SKQB 110 - Court of Queen's Bench, Danyliuk,
April 14, 2014 (QB14121)

The plaintiff mortgagee had applied ex parte for an order nisi for judicial sale by way of
judicial listing in November 2012. The order was granted but the Court amended the
draft order submitted by the plaintiff by deleting its claim for solicitor-client costs and to
make costs subject to assessment. The total arrears were set as of September 2012.
The order also gave leave to apply for judgment against the defendants for any
deficiency on the loans once the net sale proceeds were ascertained. The plaintiff had
indicated that the value of the premises to be $355,000 to $375,000. The property was
then listed for sale and the plaintiff accepted an offer of $380,900. The plaintiff served
a notice of motion confirming the sale and the provided an affidavit that the total owed
was $363,800 as at April 2013. An order confirming the sale was granted but the Court
amended the draft order submitted by the plaintiff by deleting its claim for solicitor-
client costs and to make costs subject to assessment. The confirmation order directed
plaintiff’s counsel to proceed by way of application regarding the calculation of the
deficiency and the taxation of costs. In June 2013, the plaintiff’s counsel issued a
second statement of claim on the same court file. The claim was for a deficiency
judgment in the amount of $42,743 plus interest and the costs of the action. In
February 2014, the plaintiff’s counsel sent the default judgment to be issued. Upon
review, the Court noted that it would have expected there to be a surplus as the
plaintiff’s officer had deposed that the gross purchase price received was $380,998 and
arrears were $356,509. The plaintiff explained that tax arrears, property management
fees, legal fees and realtor’s commission had been paid, leaving only $323,349 to be
paid to the plaintiff, less than the arrears set in the order nisi. The affidavit also
revealed the solicitor-client invoices of the plaintiff’s counsel. The Court questioned
counsel for the plaintiff why he had proceeded to issue another statement of claim, the
lawyer advised that he had adopted this practice due to pressure from clients to get
matters done as quickly and cheaply as possible and obtaining a default judgment for
the deficiency effected that goal.
HELD: The Court held that it possessed supervisory jurisdiction regarding foreclosure.
The amount of the deficiency and for costs of the action are set out in orders granting
judicial sale and/or the order confirming judicial sale, as they were here. The original
order operated as a judgment and set out the processes that would govern future steps
in the litigation. The plaintiff provided no explanation regarding how an anticipated
surplus became a significant deficiency. The process engaged in by the plaintiff’s
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counsel to issue the second statement of claim was duplicitous, unnecessary and
improper. It circumvented the Court’s supervision. The plaintiff’s claim for costs must
be assessed by the Court in accordance with Queen’s Bench rule 11-20. The Court
ordered that: 1) the statement of claim and the noting for default was to be set aside;
2) if the plaintiff wished to pursue a judgment for a deficiency or solicitor-client costs, it
should bring a notice of application with supporting materials and serve same on the
defendants; 3) the order confirming sale was to be rectified to comport with the fiat
made in Chambers; and 4) the costs of the plaintiff from the date of the issuance of the
statement of claim to the date of the hearing were to be borne by the plaintiff.
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Pension – Pension Benefits Act – Administration

Snell v. McGregor, 2014 SKQB 108 - Court of Queen's Bench, Ball, April 11, 2014
(QB14100)

The applicants applied for orders declaring them to be the validly designated
beneficiaries of a pre-retirement death benefit payable by the respondent, the
Saskatchewan Healthcare Employees’ Pension Plan (SHEPP). The deceased
employee, James Snell, was the applicants’ uncle. He was survived by his daughter,
another respondent. In 2000, Snell designated his daughter as the beneficiary of any
amount payable by SHEPP in the event of his death. In the ensuing years, his
daughter became estranged from him. In 2009, Snell completed a SHEPP form on
which he listed the four applicants as beneficiaries of the death benefit. The form was
returned by the SHEPP administrator to Snell, advising him that he was required to put
the name of the fourth beneficiary on a second page and to state his relationship to the
beneficiaries and then resubmit the form. Snell apparently was angered by this rejection
and did not comply before his death, intestate, in 2012. The administrator of this estate
discovered the original and replacement forms among his papers and the form had
been torn in half. The applicants submitted that Snell had clearly expressed his
intentions in the form that he submitted and that SHEPP should have accepted it as
valid. The respondent daughter submitted that SHEPP had a discretion to reject the
form and the Court should not interfere with the manner in which it was exercised. She
also argued that Snell revoked the 2009 designation of beneficiaries because the form
was found torn in half. SHEPP took the position that it had an unfettered discretion to
establish whatever policies it saw fit and to administer them without interference. As a
consequence, Snell’s daughter was entitled to receive the death benefit.
HELD: The Court granted the application. SHEPP’s form was created to serve one
purpose, which was to determine the wishes of the member with respect to the
designation of their beneficiary. Snell’s wishes were clearly indicated on the form that
he completed and submitted in 2009. The requirements stated by the plan administrator
regarding the requirements did not affect the validity, clarity, or reliability of Snell’s
expressed wishes. It was a requirement without a purpose. The plan administrator’s
discretion to make policies and procedures could not be exercised in a manner that
impeded the clearly expressed wishes of a plan member.
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Saskatchewan Crop Insurance Corp. v. Avramenko, 2014 SKQB 96 - Court of Queen's
Bench, Mills, April 3, 2014 (QB14113)

The plaintiff issued a claim against all the defendants for breach of contract and
fraudulent dealings with respect to contracts of crop insurance. The plaintiff then made
an application pursuant to ss. 5 and 6 of The Enforcement of Money Judgments Act for
a preservation order against the defendant seeking to prevent her from selling four
motor vehicles. Section 5 required that the plaintiff have commenced an action, which it
had, and alleged that the defendant had engaged in fraudulent activity. The plaintiff
also met the requirement to have standing to seek a preservation order. The
application also had to meet the requirements of s. 5(5). The issue was whether the
statement of claim was sufficient to establish whether the action proposed was not
groundless and that there was more than a slim possibility that the plaintiff would
recover a money judgment. Under s. 5(5)(b) the other issue before the Court was
whether the enforcement of a judgment against the defendant was likely to be partially
or wholly ineffective if the preservation order was not granted and which party had the
onus to satisfy this requirement.
HELD: The Court dismissed the application. It found that it was incumbent upon the
plaintiff to file an affidavit that would, at least, aver that the statement of claim was
factually accurate. The defendant would then have the option of responding by their
affidavit. The Court held that the onus was upon the plaintiff to provide evidence that
the enforcement of its judgment might not be effective if the order was not granted and
that the plaintiff had to establish the circumstances on a prima facie basis. The
defendant’s affidavit disclosed that she conducted a farming operation with the other
defendants. She had access to land and other resources but their extent was not
known. The plaintiff had not established that the sale of the four vehicles would result
in any judgment being partially or totally ineffective or that there was any danger that a
fraudulent transaction would occur that would defeat the plaintiff’s claim.
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Statutes – Interpretation – Jury Act, 1998, Section 18
Statutes – Interpretation – Automobile Accident Insurance Act, Section 103
Civil Procedure – Trial – Jury Trial

Harding v. Skopyk, 2014 SKQB 104 - Court of Queen's Bench, Popescul, April 7, 2014
(QB14114)

The plaintiff was employed as a security guard at a campsite in Saskatchewan. She
alleged that she was injured by a motor vehicle operated by the defendant who was
subsequently convicted of impaired driving causing bodily harm contrary to s. 255 of the
Criminal Code. The plaintiff made an application for benefits pursuant to Part VIII of
The Automobile Accident Insurance Act (AAIA). She also applied for, and received,
benefits pursuant to The Workers’ Compensation Act, 1979. As a dispute had
developed between the plaintiff and SGI, the plaintiff had appealed to The Court of
Queen’s Bench pursuant to s. 191 of the AAIA. In addition, the plaintiff commenced a
separate action against the defendant in which she claimed both economic and non-
economic loss pursuant to ss. 104(2)(a) and 103 of the AAIA respectively. She filed a
demand for a civil jury. The defendant applied to set aside the jury notice. He submitted
that actions brought pursuant to ss. 103(2) and 104(2) are not the types of actions
contemplated by s. 18(1)(b) of The Jury Act, 1998 as they are essentially applications
for benefits applied for under s. 163 of the AAIA. The other ground of his application
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was that the jury notice should be struck because the issues in the action were not
suitable for determination by jury since there are multiple legal issues that would need
to be resolved before the quantum of damages could be considered. The plaintiff
responded that that might be the case but the existence of legal issues should not
preclude the jury from making a decision. Furthermore, she argued that her action was
a stand-alone action specifically permitted by the AAIA. The purpose of s. 103 is to
permit persons injured in automobile related circumstances to sue for a limited type of
economic loss not recoverable through no-fault benefits. The intent of s. 104 was to
loosen the legislative prohibition on tort actions so as to enable victims to seek
damages from people convicted of impaired driving.
HELD: The Court dismissed the defendant’s application. The plain and ordinary
meaning of The Queen’s Bench Act, 1998, The Jury Act, 1998 and the AAIA indicated
that a civil jury trial would be available in these circumstances. The plaintiff’s action was
an action and the amount claimed exceeded $10,000 and thus fell within s. 18(1)(b) of
The Jury Act, 1998.
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Tax Law – Contract for Services – Payment of PST

Husky Oil Operations Ltd. v. Saskatchewan (Minister of Finance), 2014 SKQB 116 - Court
of Queen's Bench, Dawson, April 21, 2014 (QB14108)

The plaintiff, Husky Oil, seeks a refund from the defendant Saskatchewan for PST it
paid on well cementing contracts it had with the third parties. Husky claims that it paid
the PST in error because, by virtue of its contracts with the third parties, the third party
contractors were the consumer of any tangible personal property consumed or used at
the well sites. Husky asserts that there was no sale of tangible personal property and,
therefore, the PST collected from Husky and remitted by the third parties on the
cement and additives was improperly collected and paid.
HELD: The plaintiff has the onus of proving it is not liable for the payment of PST on a
balance of probabilities. Parties are entitled to structure their legal relationships as they
see fit. The Court must determine whether the tax is payable based on the agreements
as constructed between Husky and the third parties. There was no evidence that
Saskatchewan Finance and the third party contractors entered into an agreement to
alter the nature of the contracts so that Husky paid PST when it would not otherwise
have been obligated to pay. The evidence established that Husky determined the way
in which bids were submitted and the way Husky was invoiced. In each contract,
Husky required that the bid include a price for service and price for materials. In each
case, it was contemplated that PST was in addition to the price bid for the materials
provided. The contracts between Husky and the third parties all contain provisions and
terms that provide for the sale of materials to Husky. On the basis of the contracts,
there was a sale of tangible property under the PST Act. Husky was the user or
consumer of the cement. The third parties were providing materials and services to
assist in the construction of the oil well. Husky has failed to establish that the contracts
were supply and install contracts. Husky was the ultimate user and consumer of the
tangible personal property. Husky is not entitled to rely on mistake of law. Husky has
failed to establish on a balance of probabilities that it is entitled to a refund of the PST
it paid on well cementing contracts between itself and third parties. The claim is
dismissed.
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