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Sinclair Estate v. Hlady, 2014 SKCA 53 - Court of Appeal, Richards Ottenbreit Herauf, May
2, 2014 (CA14053)

The appellant was ordered to deliver land and premises registered in the Indian Lands
Registry to the respondent. The respondent lived with the deceased in a common law
relationship until close to his death. During their relationship, they leased three lots with
the term expiring in 2056; they built a house on the land and lived there together until
the fall of 2012. The deceased’s family members, including the appellant, moved into
the house in the fall of 2012 and the respondent moved out. The day before his death,
the deceased executed a new will giving all property to the appellant, her sister, and
his ex-wife. The respondent did not receive property in the deceased’s will. The
appellant argued that the Court of Queen’s Bench could not make orders declaring the
land as the respondent’s because it was reserve land. The Queen’s Bench judge held
that the respondent was the sole surviving joint tenant of one of the lots. Because the
appellant argued jurisdiction in the Provincial Court, the respondent also applied to the
Federal Court, where the appellant again argued jurisdiction, this time in favour of the
Provincial Court. The Federal Court declined jurisdiction and held that the Court of
Queen’s Bench was the proper venue. A final application to the Queen’s Bench Court
resulted in an order requiring the appellant to vacate the land and premises on all three
leased lots.
HELD: The appeal was dismissed. The Court of Appeal dealt with the issues as
follows: 1) the respondent did prove her interest in the land. The Indian Lands Registry
abstract showed that the respondent and deceased were joint lessors of the lots; 2) the
deceased’s will is irrelevant with respect to the leased lots because that property
vested in a surviving tenant; 3) there are only exceptional circumstances in which
designated land would be beyond the reach of provincial law. The land in question was
surrendered to the Crown, and although it remained reserve land, it was designated
land. Section 89 of the Indian Act indicated that designated land was subject to
distress, seizure, and execution; and 4) the Minister of Indian Affairs and Northern
Development did not have to be made a party to the proceedings; the dispute was
between the respondent and appellant.
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Bench, Elson, April 29, 2014 (QB14120)

The defendants applied for judicial review of an interlocutory decision made by a
Provincial Court judge in an action commenced under The Small Claims Act, 1997. The
defendants had retained a lawyer to represent them in the action. A trial date was
scheduled for June 2013. A week before the trial, the lawyer had requested an
adjournment because he was in Montreal and had become ill, which made it
impossible for him to travel or prepare for the trial. The adjournment was granted and a
new trial date was set for December 2013. Three days beforehand, the defendant’s
lawyer requested another adjournment due to his ill health. The matter came before the
Court on the date scheduled for trial, and the judge learned that the lawyer’s firm,
Merchant Law Group, had been aware at least a week before the trial that the
defendant’s lawyer would not be able to conduct the trial. When the plaintiff’s lawyer
provided an estimate of the amount of time that he had expended on preparation for
the trial and his hourly rate, the Court commented that the cost to the plaintiff for this
preparation would be between $4,000 and $6,000. It noted that although the Court did
not have authority to grant lawyer related costs, it would impose a penalty of $3,000
upon the defendant’s lawyer’s firm. If the amount was not paid, then the defendants’
defence and counterclaim would be dismissed.
HELD: The Court set aside the decision of the Provincial Court judge. The funds were
to be returned to the law firm. Section 31 of the Act prohibited the award of lawyer
related costs.
© The Law Society of Saskatchewan Libraries Back to top

Appeal – Professions and Occupations – Lawyers – Discipline – Law Society

Merchant v. Law Society of Saskatchewan, 2014 SKCA 56 - Court of Appeal, Richards
Lane Ottenbreit, May 8, 2014 (CA14056)

The appellant appealed the decision of a hearing committee of the Law Society of
Saskatchewan that had found him guilty of conduct unbecoming in respect of two
counts that he had breached a court order that required his firm to pay settlement funds
to his client due from an Indian residential school claim into court pending determination
of a child support issue and that he had counselled and/or assisted his client to act in
defiance of the court order. The appellant also appealed the decision of the discipline
committee of the Law Society of Saskatchewan that had suspended him for a period of
three months on each count to be served concurrently and ordered him to pay costs of
$28,869.30. The appellant had represented a client in relation to both an Indian
residential school claim and a family law matter where the primary issue was the
client’s child support obligations. The Court of Queen’s Bench made an order with
respect to the child support application that, in the event the client received a
settlement from the residential school claim, the first $50,000 after payment of solicitor’s
fees and disbursements, would be paid into court so that the parties could speak to the
child support issue. The appellant’s law firm was further ordered to pay the settlement
proceeds into court in accordance with the order. The appellants firm settled the client’s
residential school claim for $100,000. The client owed the law firm about $50,000 in
legal fees. This meant that after the family court order was satisfied, the client would
receive no money in his pocket from the residential school claim. The client was not
happy with this result. The appellant ultimately arranged for the client to have the
residential school claim cheques written to the client personally, which was contrary to
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standard practice whereby the cheque was written to the law firm representing the
claimant to ensure payment of legal fees. The appellant arranged for the client to sign
a contingency fee agreement to ensure that the legal fees would be paid. When the
cheque was received, the legal fees were paid and the appellant caused a loan to be
made to the client for the balance of the settlement proceeds. The loan was noted as a
disbursement on the client’s account and the loan was paid immediately using the
residential school money. The total bill for legal services equalled the amount of the
settlement. This scheme meant that the appellant’s law firm had no money to pay into
court in accordance with the family court order. The appellant further advised the client
that if a contempt application was made against him, the appellant would defend him.
The Law Society Hearing Committee held that the actus reus of the offence was
committed when the settlement cheques were deposited into the appellant’s trust
account and the appellant unlawfully diverted a portion of the funds to repay the loan.
This conduct amounted to a wilful breach of the family court order. The appellant
abandoned his duty as an officer of the court and breached Chapter XXIII of the Code
of Professional Conduct by paying his law firm rather than paying the funds into court.
The appellant assisted his client to act in defiance of the court order by directing that
the settlement cheque be issued to the client personally, in contradiction of an earlier
release signed by the client. The appellant then held the cheques in his desk drawer
for six weeks until he concocted a scheme to defy the court order.
HELD: The appeal was dismissed. The standard of review for both the decision of the
hearing committee and the decision of the discipline committee is reasonableness. The
reasons provided by the hearing committee are sufficient because, when read as a
whole, they demonstrate how the hearing committee came to its decision and support
the reasonableness of its conclusions. The Law Society properly framed each count as
a strict liability offence. The wording of each count did not include any words that would
indicate that the conduct unbecoming charge hinged on a finding of intention. The Law
Society is justified in holding lawyers to a strict liability standard in this context. Despite
the harsh penalties that can be associated with conduct unbecoming charges, strict
liability standards ensure the public is receiving competent and diligent legal services
and respect for the administration of justice is preserved. The appellant cannot succeed
with a due diligence defence. It should have been clear to the appellant before he
disbursed the loan proceeds that his client had no intention of paying the money into
court. It is difficult to understand how the scheme by the appellant to avoid control of
the funds and achieve disbursal of loan proceeds to the client could not have assisted
the client in defying the court order. It is also clear that the appellant believed his client
had breached the court order because he advised him that he could go to jail if he kept
talking, which amounts to active steps taken by the appellant to assist the client in
defying the court order. The appellant also cannot rely on his duty of loyalty to the client
as a defence. The family court order did not create conflict of legal obligations between
the appellant’s firm and its client. If a client instructs a lawyer to breach a court order,
the lawyer should withdraw from serving that client. The hearing committee made no
error in finding the appellant guilty of both counts. Each count has different essential
elements. The Kienapple principle is not offended and it is reasonable for the hearing
committee to find the appellant guilty of both counts. The decision not to stay the
proceedings on account of unreasonable delay was reasonable. The hearing committee
made no error in hearing multiple complaints about the appellant at the same time, and
in any event, the appellant made no effort to object at the time. There is no shred of
evidence that raises a reasonable apprehension of bias on the part of the hearing
committee arising from the fact that it heard both sets of complaints about the
appellant. The decision was rendered 24 days after the expiry of the statutory period
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deadline. Given the lack of demonstrable prejudice and the fact the appellant consented
to the delay, it would be inappropriate to set aside the decision because it failed to
comply with the timelines set out in the Act. The appellant’s argument that the decision
is invalid because it was not signed by the committee members is without merit. The
names of the committee members in quotation marks are sufficient in the absence of
handwritten signature. The form and content of the decision as a whole leave no doubt
that the committee members endorsed its contents and that the decision is a decision
of the whole committee. The sentence imposed is justifiable and fit. This kind of
misconduct strikes at the very heart of a lawyer’s duty to uphold the letter and spirit of
the law and court orders and to act with integrity. The appellant’s actions were
calculated in that they involved a number of steps over a period of time and involved
creating a fiction that camouflaged the improper disbursal of settlement proceeds. The
appellant’s actions put both his client and the applicant in the family law proceeding at
risk. The order of costs against the appellant shall be assessed for reasonableness
before the local registrar of the Court of Queen’s Bench in Regina. The appellant will
be ordered to pay the costs determined by the assessment process.
© The Law Society of Saskatchewan Libraries Back to top

Bankruptcy – Appeal – Consumer Proposal

Cooney, Re (Bankrupt), 2014 SKQB 133 - Court of Queen's Bench, Smith, May 2, 2014
(QB14127)

The trustee in bankruptcy appealed the decision of the bankruptcy registrar pursuant to
s. 192(4) of the Bankruptcy and Insolvency Act (“BIA”), which allowed the bankrupt to
file a second consumer proposal. The bankrupt assigned into bankruptcy when a
consumer proposal failed. He sold his house, the proceeds of which were held in trust,
and wanted to make a second consumer proposal to pay his creditors with the money
in trust. The trustee claimed that the house sale was done without their approval
whereas the bankrupt said they were well aware of it. The bankrupt argued that the
trustee was not a “person dissatisfied” and could therefore not appeal pursuant to the
BIA. The issues were as follows: 1) can a bankrupt make a consumer proposal without
the approval of the trustee in light of s. 71 of the BIA; 2) did the registrar fail to take
into account the conduct of the bankrupt in granting leave; 3) did the registrar failed to
give appropriate weight to the necessity of preserving the integrity of the bankruptcy
system; and 4) did the registrar err in saying that the creditors would receive more in
the consumer proposal.
HELD: The appeal was dismissed. The trustee can be a “person dissatisfied”; to decide
otherwise would be an interpretation that would be too narrow. The issues were
determined as follows: 1) s. 66.13 of the BIA only required a consumer debtor to obtain
the service of a willing administrator, it did not have to be the trustee. Further, s. 71
does not mean that a bankrupt cannot make a consumer proposal. The original trustee
does not have to approve the consumer proposal, only the creditors' and courts must
approve it; 2) the registrar considered the correct factors. The registrar did consider the
bankrupt’s conduct and concluded that there was insufficient evidence to make a clear
finding of any wrongdoing. The Court also noted that they were not convinced that the
bankrupt’s conduct was an appropriate consideration in any event; 3) the registrar did
not fail to uphold the integrity of the bankruptcy system. She considered the
appropriate factors; and 4) the registrar did not conclude that creditors would receive
more under the proposal, she concluded that the proposal was likely to be accepted by
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the creditors. Her comment regarding greater dividends was part of the narrative and
not a conclusion.
© The Law Society of Saskatchewan Libraries Back to top

Bankruptcy – Receiver – Claims Process – Dispute Over Ownership of Assets
Debtor and Creditor – Receiver – Approval of Sale

Toronto-Dominion Bank v. 101142701 Saskatchewan Ltd., 2014 SKQB 125 - Court of
Queen's Bench, Rothery, April 28, 2014 (QB14118)

PricewaterhouseCoopers (PWC) was appointed receiver for the defendant debtor Cava
Secreta Wines and 101142701 Saskatchewan Ltd. in June 2012. The defendant debtor
had carried on the business of retail sale of wines and beverage alcohol. The
defendant Rizos was the CEO of the defendant. TD Bank was the secured creditor and
it assigned its security agreement and the debtor’s debt to 1725452 Alberta Ltd. (the
secured creditor). PWC applied to the Court for a claims process order to assist it in
determining the claims of third parties against the assets of the debtor. PWC disallowed
the claim made by Rizos for wine and other personal property, and Rizos applied to the
Court. The secured creditor objected to the claim, submitting that all personal property
claimed by Rizos was subject to its security because it was personal property owned by
the debtor. The claim consisted of: 1) wine futures bought by Rizos from the debtor for
$100,000; 2) numerous bottles of wine claimed to be purchased from the debtor for
$30,000 and located on the debtor’s premises; 3) numerous bottles of wine located on
the debtor’s premises that Rizos claimed were owned by him; and 4) a Dynasty stove
and two Cornuefe demo stoves. Rizos’s evidence consisted of his affidavits. At the
hearing, counsel for Rizos sought to file copies of Rizos’s credit card statements
showing payment for the two stoves. Counsel for the secured creditor objected to
allowing admission of this material at such a late date as Rizos had had two years to
disclose the information.
HELD: The Court did not rule on whether it would admit the additional material
because it denied the claim in its entirety. The onus was on Rizos, as the claimant, to
prove his entitlement to the personal property and the Court found that he had failed to
meet that onus. He had ample opportunity to file evidence in support of his claim. With
respect to each claim, the Court held: 1) that the wines purchased as futures were not
in the debtor’s possession on the date of the receivership order. The money paid for
the purchase price of future goods of the debtor were subject to the priority claim of
the secured creditor; 2) the bottles of wine were not ascertainable as required by s. 19
of The Sale of Goods Act. They were intermingled with wines of other customers and
there was nothing to distinguish them as the bottles subject to the contract of sale
relied upon by the claimant; 3) there was no documentation that the bottles belonged to
the claimant and they had not been segregated; and 4) the stoves were installed and
used in the debtor’s business. Rizos knew the extent of the debtor’s indebtedness to
the secured creditor and if the items were personally owned by him, he took the risk of
co-mingling them in the debtor’s assets.
© The Law Society of Saskatchewan Libraries Back to top
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Civil Procedure – Queen’s Bench Rule 10-13

Canadian Union of Public Employees, Local 9 v. Bethke, 2014 SKQB 111 - Court of
Queen's Bench, Gunn, April 15, 2014 (QB14102)

The defendant sought an order setting aside the default judgment obtained against her
in June 2010 and an order permitting her to serve and file a statement of defence. The
application was brought mistakenly pursuant to rule 346 of the former Queen’s Bench
Rules but as the plaintiff had not objected, the Court considered it under rule 10-13 of
the current Queen’s Bench Rules. The action against the defendant had been brought
by the plaintiff because she had committed fraud against the defendant union in the
amount of $178,300. At the time that the statement of claim was served upon the
defendant, she was distraught because of the criminal charges laid at the same time.
She was unable to deal with the legal issues before her because of the stress and ill
health she was suffering. After she had entered a guilty plea to the criminal matter, a
restitution order was made in the sum noted above, the defendant was ordered to
serve a nine-month sentence of imprisonment. Upon the conclusion of the criminal
proceedings, the defendant was advised by her counsel that it would no longer
prejudice her to make an application to open up the civil judgment and to request
permission to defend the action. The plaintiff claimed the amount of $241,600, which
the defendant disputed.
HELD: The Court granted the application and set aside the default judgment. The
defendant was given leave to serve and file her statement of defence within 10 days of
the judgment. The defendant had satisfied the requirement to explain her failure to
respond and the delay in entering a defence. The issue raised by the defendant, that
she was not liable for the amount of the default judgment awarded to the plaintiff, was
arguable. The plaintiff would not be prejudiced because it had already received
$176,600 from the defendant in partial satisfaction and it had taken steps to aid in the
enforcement of the judgment and restitution order.
© The Law Society of Saskatchewan Libraries Back to top

Constitutional Law – Charter of Rights, Section 8

R. v. Andres, 2014 SKPC 75 - Provincial Court, Green, May 9, 2014 (PC14080)

The accused was charged under s. 4(2) of The Animal Protection Act with, being a
person responsible for an animal, causing the animal to be in distress, and under s.
446(1)(b) of the Criminal Code with, being the person having custody or control of
animals (cattle, horses and dogs), wilfully neglecting or failing to provide adequate food,
water, shelter and care for the animals. The charges were laid after animal protection
officers employed by the Saskatchewan Society for the Prevention of Cruelty to
Animals (SSPCA) had obtained a search warrant under s. 7 of the Act and searched
the accused’s home and yard and his farm property in February 2012. The officer was
responding to a number of complaints received about the condition of the accused’s
cattle and dogs. After entering the properties, the officers contacted a veterinarian and
asked her to attend at the properties. She examined the animals at both locations –
dogs, horses and cattle. A cow was euthanized and a number of dogs were seized.
The accused brought an application under s. 24(2) of the Charter alleging that: 1) his
s. 8 right had been violated because the warrant authorizing the search was not
lawfully obtained and the search was not conducted in a reasonable fashion; and 2) his
s. 9 right was violated because he had been told by the officers to stay inside his
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house during the search of his property, which constituted arbitrary detainment and he
had not been informed of his right to retain and instruct counsel under s. 10(a) and (b).
The evidence was heard on a voir dire and the accused did not testify. He argued that
the warrant was illegally obtained because the Information to Obtain a Search Warrant
(ITO) contained information that was used to obtain a previous search warrant (May
2011), and this fact was not conveyed to the Justice of the Peace. Further, the ITO did
not say that unwarranted searches by the SSPCA at his properties had occurred at
various times in 2011. The ITO had not provided the name of the complainant or
provided any information about the complainant’s reliability. The contents of the ITO
upon which the Justice of the Peace issued the warrant were entered as an exhibit.
The officer who had sworn the ITO testified. The officer admitted that she had entered
the accused’s properties a number of times without a warrant. She believed that her
entrance was lawful under the provisions of the Act. The accused alleged that the
veterinarian had not performed sufficient medical tests on his animals, and they were
subjective and inaccurate. The veterinarian testified as an expert in the assessment
and treatment of the medical condition of animals and the adequacy of their food and
shelter. She acknowledged that her assessments were subjective regarding the Body
Content Score of animals. Finally, with respect to his position that he had been
detained in his house, the Court heard testimony from the officers that denied making
any such statements. The video recording of the search showed that the officers told
the accused that they wanted to see his dogs in their current conditions after he had
said that he was leaving that site to go to the location where the dogs were kept.
HELD: The Court dismissed the Charter application. It held with respect to each of the
accused’s allegations of Charter breaches that: 1) it was satisfied that on the evidence
the Justice of the Peace in this case could have issued the warrant and that the
warrant was lawful. The officer’s entry of the accused’s properties prior to the search
were authorized by s. 5(1) of the Act because she had reasonable grounds to believe
that the accused was keeping animals for sale on those properties and to follow up on
whether the accused had improved the care he gave his animals. The officer’s affidavit
for the ITO laid out the lengthy involvement that the SSPCA had had with the accused
and in preparing her grounds for the warrant, the officer acted reasonably in
summarizing the SSPCA’s dealings with him. This was not misleading. The Court found
that the complaint on which the ITO raised legitimate concerns about whether animals
were in distress and the failure to name the complainant in the ITO was not fatal,
given the long history of the SSPCA with the accused. She had in good faith when
composed and swore the ITO and had not intentionally left out material or intentionally
included misleading information; 2) the search was reasonable. The Court accepted the
evidence of the veterinarian and that she had fully explained the assessments that she
conducted on the day of the search. In addition, in the absence of evidence from the
accused, the Court based its decision on the testimony of the other Crown witnesses
together with the video of the search; 3) the Court was not satisfied that there was any
physical or psychological detention of the accused nor was there any obligation on the
officers to comply with s. 10 of the Charter.
© The Law Society of Saskatchewan Libraries Back to top

Contracts – Breach

Onescu v. Homestyle Floors & Interiors (2009) Ltd., 2014 SKPC 98 - Provincial Court,
Kovatch, April 30, 2014 (PC14082)
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The plaintiff brought an action against the defendant for payment for his services as a
floor installer. The defendant company sold flooring materials and had entered into a
service contract with the plaintiff in 2009. After the defendant had made a sale of
flooring materials to a customer, it would direct the plaintiff to install the material. The
plaintiff terminated the arrangement in 2012. When he issued his statement of claim,
the defendant counterclaimed for damages it suffered to correct problems with the
plaintiff’s work, submitting that the plaintiff’s work in relation to a number of installations
was not proper or complete. The contract at issue was a standard form “service
contract”. Under its terms, the defendant made the plaintiff responsible for collecting his
installation fees. However, there was no contract between the plaintiff and the
customer. There was no clause that required the plaintiff to provide any warranty as to
the quality of work. The arrangement whereby the plaintiff became involved in the
installation of flooring occurred as a result of the quotation document or invoice that the
defendant used at the time of sale, which indicated the total cost of materials and
labour and provided for the signatures of the defendant and the customer. The plaintiff
was not a party to the purchase contract. After the quotation document was completed,
the defendant would contact the plaintiff to make the arrangements for the installation.
The plaintiff would obtain a copy of the quote and install the materials. Upon
completion the plaintiff would ask the customer to pay him the amount shown on the
quotation sheet. If there was an insurance claim, the defendant would submit the
quotation sheet to the insurer and the insurer would pay the defendant. In this case,
the defendant’s counterclaim, the defendant did not pay the plaintiff for work done
pursuant to an insurance claim because the customers had not been satisfied with it.
HELD: The Court allowed the plaintiff’s claim. It found that the service contract was a
unilateral contract that should be construed against the defendant. In the absence of a
clause wherein the plaintiff warrantied the quality of his work, the defendant could not
enforce some requirement upon the plaintiff to “satisfy the customer” other than to do a
workman-like job. The service contract was a subcontract to the purchase contract
between the customer and the defendant. If the customer failed to make payment to
the plaintiff, the defendant was contractually obligated to make that payment to him.
The Court awarded the plaintiff the sum of $10,600. However, the Court allowed the
defendant’s counterclaims with respect to some specific installations and deducted
$5,200 from the award.
© The Law Society of Saskatchewan Libraries Back to top

Contracts – Breach – Fundamental Breach
Civil Procedure – Appeal – Leave to Appeal

Wotherspoon v. Growers International Organic Sales Inc., 2014 SKCA 48 - Court of
Appeal, Whitmore, April 24, 2014 (CA14048)

The applicant farmer brought an application for leave to appeal a decision rendered in
Small Claims Court. The applicant and the respondent had entered into a written
contract in June 2011 for the delivery of durum wheat. The applicant made a partial
delivery but did not complete the terms of the contract. In November, the applicant
delivered the rest of the grain. The price of the grain under the contract was increasing
rapidly during the term of the contract, and the respondent set off what was owed to
the applicant for the grain delivered from the amount the respondent calculated was its
damages for non-delivery under the contract. The applicant sued for payment for grain
delivered. The trial judge found that when the applicant eventually delivered grain to the
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respondent in November, it was under a new verbal contract and he should have
received full payment without any set off. The respondent appealed to the Court of
Queen’s Bench and the appeal judge concluded that the trial judge had erred in not
considering evidence of the applicant’s conduct after the first delivery of grain made by
him in June, which indicated that the contract was still in existence. The appeal judge
granted the appeal and set aside the judgment in favor of the applicant in the amount
of $9,200. The applicant sought leave to appeal this decision pursuant to s. 45 of The
Small Claims Act, 1997.
HELD: The Court denied leave to appeal. The Court found that the applicant’s grounds
of appeal were not questions of law, as the issue of whether there had been a
fundamental breach of the original contract was a finding of fact and the application of
the facts to the law. The applicant had not shown the proposed grounds of appeal had
a chance of success upon further appeal, nor that the matter was of general
importance.
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Criminal Law – Admissibility of Observations
Criminal Law – Evidence – Admissibility
Criminal Law – Impaired Driving

R. v. Hrenevich, 2014 SKPC 77 - Provincial Court, Daunt, April 15, 2014 (PC14061)

The accused was charged with driving while his ability to do so was impaired by
alcohol contrary to s. 253(1)(a) of the Criminal Code. A voir dire was held to determine
the admissibility of an officer’s observations of the accused after he was detained at
the roadside. A civilian notified police that the accused was driving a truck and trailer in
an erratic manner. The accused was located, by the police, parked in the location
described by the witness. The vehicle was running and in park, and the accused was
the lone occupant, and he was sleeping. When the officer turned off the vehicle, he
smelled alcohol and noticed an empty beer can in the console. The accused was
disoriented when the officer woke him up and he staggered on the way to the police
vehicle. The accused was arrested in the police vehicle and was given a breath
demand. An ASD was not given nor were any roadside sobriety tests.
HELD: All of the observations of the accused made by the officer were admissible at
the trial. The Court concluded that the officer did not have the grounds required to
arrest the accused at the time he asked him to get out of his vehicle. The Court also
found that the officer asked the accused to exit the vehicle because of the potentially
dangerous situation of a possibly intoxicated man in a running vehicle. Because of the
erratic driving described by the witness the accused would have been asked to exit his
vehicle even if there was no suspicion of impaired driving. The Court did not find that
asking the accused to exit his vehicle were compelled roadside sobriety tests. The
officer was making passive observations while in the execution of his duties to maintain
public safety due to the manner of the accused’s driving as reported.
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Criminal Law – Fraud
Criminal Law – Sentencing – Fraud – Restitution

R. v. Parkes, 2014 SKCA 37 - Court of Appeal, Richards Ottenbreit Whitmore, April 2, 2014
(CA14037)

The appellant was convicted of defrauding a client in her personal care home in the
amount of $179,439.15 and sentenced to three years in prison with a restitution order.
The appellant appealed the restitution order and conviction, arguing that the trial judge
erred in the assessment of evidence. The victim was a veteran of World War II and his
living expenses were covered by Veterans Affairs. Veterans Affairs paid the appellant
directly for what they believed to be the victim’s total care; however, the appellant was
also receiving funds directly from the victim. These additional funds were not received
in any pattern or consistent amount and they totaled $112,000. Further, the victim’s Old
Age Security and Canada Pension Plan funds were deposited directly into the
appellant’s business account and they totaled $67,439.15. The trial judge found that the
appellant knew she was receiving substantial payments for the victim’s care and that
the amounts received were more than the average charge for personal care. Further,
the trial judge could not find any logical explanation for the victim’s government
payments to be deposited directly into the appellant’s business bank account. The trial
judge convicted the appellant of two counts of defrauding the victim contrary to s.
380(1)(a) of the Criminal Code.
HELD: The appeal was dismissed. The Court of Appeal dealt with the appellant’s
arguments as follows: 1) it was reasonable for the trial judge to find that the victim
would not have knowingly agreed to make the large payments for his care. The trial
judge did not err with respect to the victim’s mental capacity; 2) the trial judge did not
err in concluding that the average amount received for care during the relevant period
was between $1,600 and $1,800. There was evidence from a long-time veteran affairs
nurse, the prior owner of the care home, and the appellant herself who requested an
increase in monthly care to $1,600 from Veterans Affairs; 3) the trial judge did not hold
it against the appellant that she did not testify. The trial judge did note that there was
evidence lacking such as why the amounts were direct deposited into the appellant’s
bank account, but this did not mean her lack of testimony was held against her. There
was simply some evidence missing to establish a reasonable doubt of her guilt; 4) the
victim’s niece testified that her father had dealt with the victim’s financial affairs before
her father fell ill. The niece’s testimony was not hearsay because her father had told
her the information. The Court of Appeal noted that even if the testimony was hearsay
it was not objected to at trial and it did not change the outcome; 5) the appellant
argued that the trial judge speculated on certain findings. However, the Court of Appeal
found that the factual findings were open to the trial judge based on the evidence; and
6) the appellant argued that the trial judge erred in making a restitution order because
the amount was not ascertainable pursuant to s. 738(1) of the Criminal Code given that
some of the money was used for the victim’s care. The Court of Appeal did not agree
with the appellant because her argument would require one to believe that the amount
received directly from Veterans Affairs every month was not to cover the victim’s care
in its entirety. The appellant herself applied for an increase to the monthly cost of care
and completed a form for Veterans Affairs whereby she indicated she provided all his
care and was requesting funding for it. The appellant also sent monthly invoices for the
“total charge” of the victim to Veterans Affairs.
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Criminal Law – Arrest – Reasonable and Probable Grounds
Criminal Law – Controlled Drugs and Substances Act – Possession
Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking
Criminal Law – Defences – Charter of Rights, Section 7, Section 8, Section 9, Section 15

R. v. Cruickshank, 2014 SKPC 88 - Provincial Court, Jackson, April 11, 2014 (PC14070)

The accused was charged with the following pursuant to the Controlled Drugs and
Substances Act: 1) possession of cocaine for the purpose of trafficking, contrary to s.
5(2); 2) possession of hydromorph-contin for the purposes of trafficking, contrary to s.
5(2); and 3) possession of marijuana not exceeding 30 grams, contrary to s. 4(1). He
was also charged with the Criminal Code offences of possession of property obtained
by crime ($685 cash), contrary to ss. 354(1) and 355(b), and possession of stolen
property (Rolex watch), contrary to s. 355(a). The accused argued that his Charter
rights were breached as follows: 1) ss. 7 and 15 when he was detained solely for racial
profiling; 2) s. 9 when he was arbitrarily detained because the officer did not have
reasonable grounds to arrest; and 3) s. 8 because there were not reasonable grounds
to search him.
HELD: It was held that the accused’s Charter rights were not breached. The Court
determined as follows: 1) the accused submitted that he was initially stopped by police
because he was a Native male in a high crime area. The Court found that the accused
was stopped and detained for a legitimate purpose of checking him for a weapon.
There was a high alert situation in the area at the time with known gang tensions. The
accused was wearing his gang colours; 2) the detention was not arbitrary; the lawful
threshold to detain was met for the same reasons as 1); and 3) the officers initially did
a pat-down search of the accused. The pat-down was to check for weapons given the
gang tensions and a bulky look to the accused’s jacket. The initial pat-down was
appropriate and not overly intrusive; it was done quickly over the body. The officer
testified that as he was leaning in to conduct the pat-down he smelled fresh marijuana
emanating from the accused. The second search was after the accused was arrested
for possession of an illicit drug. The officer had grounds to make the arrest and the
accused was given his rights and warnings. The search incidental to arrest revealed
drugs in the accused’s inner pocket. The Court found the search incident to arrest to be
authorized by law and conducted in a reasonable manner. The accused’s s. 8 Charter
rights were not violated.
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Criminal Law – Breathalyzer – As Soon As Practicable
Criminal Law – Breathalyzer – Samples Forthwith – Tow Truck
Criminal Law – Defences – Charter of Rights, Section 10(b), Section 24
Criminal Law – Driving over .08 – Approved Screening Device – Grounds for Demand
Criminal Law – Driving over .08 – Certificate of Analyses – Service of True Copy
Criminal Law – Motor Vehicle Offences – Demand for Breath Sample - Delay

R. v. Nelson, 2014 SKPC 60 - Provincial Court, Gordon, April 2, 2014 (PC14051)

The accused was charged with operating a motor vehicle while impaired by alcohol and
with a blood alcohol level over .08, contrary to ss. 253(1)(a) and 253(1)(b) of the
Criminal Code. The accused was stopped while driving on a highway because his
licence plate was expired. The officer smelled alcohol emanating from the vehicle and
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noted that the accused had bloodshot and watery eyes. The accused admitted to
drinking two beer. The accused failed an ASD test at the roadside so he was taken to
the detachment after a tow truck came for his vehicle. The officer indicated that he
waited for the tow truck to attend so that the contents of the accused’s vehicle could
be secured. At the detachment the accused named two lawyers that he wanted to
speak to. The officer dialed the numbers and messages were left at their offices. The
accused then spoke to a Legal Aid lawyer. After talking to the Legal Aid lawyer the
accused asked again to speak to one of the earlier named lawyers. Another call was
not made to the lawyer and the accused was not provided with a phone book nor did
the officer look for home numbers for the lawyers. The accused testified that the officer
advised him he was looking for pot smokers that evening. He also indicated that he did
not force the issue regarding calling the lawyer again because the officer had advised
he may be charged with refusal to provide a breath sample. The officer acknowledged
that he was concerned that the breath samples be provided quickly and before the two-
hour time limit had expired. The issues at trial were whether: 1) there was articulable
reason to stop the accused’s vehicle; 2) there were grounds to make the ASD demand;
3) the Intoxilyzer tests were taken as soon as practicable; 4) the service of the
Certificate of Analysis complied with the Criminal Code; and 5) there was a breach of
the accused’s s. 10(b) Charter rights.
HELD: The Court determined the issues as follows: 1) the officer had a reason for
stopping the vehicle; it was not registered. Further, the officer was entitled to check for
sobriety. The officer stopped the vehicle as permitted by The Traffic Safety Act; 2) the
officer had grounds to make the ASD demand because he smelled alcohol in a vehicle
where the accused was the lone occupant and he admitted to having two beer; 3) the
delay in waiting for the tow truck for over 40 minutes was not reasonable and therefore
the breath tests were not taken as soon as practicable as required by s. 258 of the
Criminal Code. The explanation for the delay was not adequate. Therefore there was
no presumption of accuracy of the blood alcohol results. The results showed nothing
more than consumption; 4) the officer copied the original Certificate of Analysis and
gave the copy to the accused without comparing the original to the copy. The Court
found that there was not service of a true copy of the certificate as required by s.
258(7) of the Criminal Code; 5) the Court determined that on a balance of probabilities
there was a s. 10(b) Charter breach. The officer did not fulfil the implementation
component of the Charter right to counsel. It may have been difficult to contact the
requested counsel in the middle of the night but the accused was never even given
adequate opportunity to do so. Further, no Prosper warning was given by the officer.
The delay in taking the breath samples was not due to the accused; he was polite and
cooperative throughout and the calls to lawyers only took six minutes. The Court further
concluded that the Charter breach was so serious that the Certificate of Analysis would
have been excluded if it hadn’t been already. With respect to the driving while impaired
charge, the Court noted that there was not a problem with the accused’s driving, motor
skills, or manner. The Crown did not prove beyond a reasonable doubt that the
accused’s ability to operate a motor vehicle was impaired by alcohol.
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Criminal Law – Motor Vehicle Offences – Impaired Driving

R. v. Drummelsmith, 2014 SKPC 23 - Provincial Court, Green, April 15, 2014 (PC14059)

The accused was charged with operating a motor vehicle while his ability to do so was
impaired by alcohol and with driving over .08. The accused argued that his ss. 9 and
10(b) Charter rights were infringed. The accused also argued that the breath samples
were not taken as soon as practicable and that there was not proof beyond a
reasonable doubt that he was impaired. Two officers stopped at the accused’s vehicle
that was parked on the shoulder of a highway at 2:00 am. The vehicle was running and
the accused was the only occupant. He was lying across the front seat on top of an
open beer bottle that had spilled on the seat. The accused was asked to exit his
vehicle so that officers could determine if the smell of alcohol was from the spilled beer
or the accused. The accused almost fell getting out of his vehicle. The accused was
arrested for impaired driving at 2:18 am and he was given the breath demand at 2:20.
Breath samples were not taken until 3:29 and 3:52 because the solution in the breath
machine had to be changed.
HELD: The Court held that the accused’s s. 9 Charter right, the right to be free from
arbitrary detention, was not violated. The officer had reasonable grounds to suspect
alcohol consumption in the previous three hours and to demand a breath sample
pursuant to s. 254(3). The officer had the following observations to form the reasonable
grounds: 1) the vehicle was running on the shoulder of the road at 2:00 am without
hazard lights; 2) the accused was passed out in the front seat lying on a bottle of beer;
3) the accused indicated that he consumed two beer; 4) the officer smelled alcohol
coming from the accused; and 5) the accused was not able to stand up straight or walk
properly when he got out of his vehicle. The Court found that the accused’s stumbling
was compelled evidence and a violation of his s. 10(b) Charter right to counsel. The
Charter breach occurred because the accused was detained when compelled to get
out of his vehicle and he was not given rights to counsel. The stumbling was a form of
sobriety testing admissible regarding the lawful grounds for a breath demand but
inadmissible for the impaired charge because of the Charter breach. The Court found
that to admit the evidence on the impaired charge would bring the administration of
justice into disrepute. The breath tests were taken as soon as practicable even though
the solution had to be changed; perfection in the maintenance of the Intoxilyzer was
unrealistic. The accused was found not guilty of the impaired charge because there
was a reasonable doubt that the accused’s ability to operate a motor vehicle was
impaired by alcohol when he was in care and control of the vehicle. The accused was
convicted of the .08 charge.
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Criminal Law – Defences – Charter of Rights, Section 10(b) – Rights to Counsel of Choice
Criminal Law – Impaired Driving – Driving with a Blood Alcohol Level Exceeding .08

R. v. Playter, 2014 SKQB 107 - Court of Queen's Bench, Danyliuk, April 11, 2014
(QB14099)

The accused was charged with impaired driving and driving over .08 contrary to ss.
253(1)(a) and 253(1)(b) of the Criminal Code, respectively. He argued that there was
not enough evidence for the impaired charge and that his s. 10(b) Charter rights were
violated such that the Certificate of Analysis should be excluded. An officer testified that
he followed the vehicle driven by the accused on a highway and noted that he was
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driving between 70 and 100 km/h and crossed the centreline three times while
maneuvering a curve. The officer pulled the accused over and noticed slurred speech
and the smell of alcohol. The accused was the lone occupant of the vehicle. A
computer check revealed the accused was suspended from driving and there was a
warrant for his arrest in Ontario. The accused was asked to attend at the police vehicle
and his walking was slow and unsteady. The accused was arrested for impaired driving
and read his rights to counsel, police warning, and given a breath sample demand. The
accused indicated that he wanted to speak to counsel, and the officer called Legal Aid
because the accused did not know of a specific lawyer to call. The call lasted one
minute. The accused seemed satisfied with the Legal Aid call but later asked to talk to
a lawyer in Ontario, saying that he needed to do research. The accused did not have
the name of the lawyer he wanted to call, and the officer only offered him the local
phone book. The accused had the officer call his wife to ask for the name of the lawyer
but she did not know the name. The accused kept repeating his need to talk to a
lawyer in Ontario and to conduct research. During the breath sample procedure the
accused was rude and argumentative though he had been cooperative at the roadside.
The accused testified that he did have a particular lawyer in mind but that he never
gave it to the officers because they never asked for it.
HELD: The accused’s s. 10(b) Charter rights were not violated and he was convicted of
the .08 charge, but found not guilty of the impaired charge. The Court did not believe
the accused when he said that he did not give the lawyer’s name in Ontario because
the police never asked for it. The officers’ testimony was preferred in this regard. The
accused was not reasonably diligent in exercising his right to counsel and therefore the
officers did not have to give him the proper warning and his s. 10(b) Charter rights
were not violated. The Certificate of Analysis was entered and the accused was found
guilty of driving over .08. There was, however, found to be insufficient evidence to
support the impaired charge. There were indicia of impairment present but the accused
also provided plausible explanations for some of those indicia. For example, the
accused indicated that he was walking unsteadily because of his arthritis.
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Criminal Law – Judicial Interim Release Pending Appeal

R. v. McLeod, 2014 SKCA 49 - Court of Appeal, Whitmore, April 24, 2014 (CA14049)

The prospective appellant was found guilty of two counts of fraud contrary to s.
380(1)(a) of the Criminal Code. He was sentenced to 20 months’ imprisonment. He
appealed both his conviction and his sentence and applied to the Court pursuant to s.
679 of the Code for release pending determination of his appeal. He argued that his
conviction should be overturned because he had repaid the complainant but this had
not been referred to in the judgment. The Crown submitted that the applicant had not
introduced any evidence at trial regarding repayment. The applicant submitted that if he
were released he would live with a friend and continue to work with his son in their
hauling business, where he had been working since he was released after being
charged. He had complied with all the terms of his release until he was sentenced and
undertook to surrender himself if his appeal was unsuccessful. The applicant further
submitted that he has had no criminal record other than the conviction under appeal;
his continued detention was not necessary in the public interest.
HELD: The Court granted the application and ordered that the applicant be released on
conditions. The applicant’s ground of appeal was not frivolous, and therefore had met
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the required standard. He was not a flight risk and the risk that he would reoffend was
minimal, which established that his detention was not necessary in the public interest.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Criminal Law – Motor Vehicle Offences – Breath Demand – Refusal to Supply Sample
Constitutional Law – Charter of Rights, Section 9, Section 10(b)

R. v. Turnmire, 2014 SKPC 2 - Provincial Court, Gordon, April 2, 2014 (PC14055)

The accused was charged with driving while his blood alcohol exceeded .08 contrary to
ss. 255(1) and 253(1)(a) of the Criminal Code, and with refusing to comply with a
demand for a breath sample contrary to s. 254(3)(a) and to provide samples of breath
contrary to s. 254(5) of the Code. The accused made a Charter application that there
had been breaches of his rights in that he had been subject to overholding and that he
had been deprived of his right to have a reasonable opportunity to contact counsel. The
accused had been stopped by an RCMP officer after he had been seen driving his
vehicle in an erratic fashion at 1:30 am. The officer could not smell alcohol but noted
that the accused had bloodshot eyes, that his speech was slurred and his coordination
poor. The officer made an ASD demand upon the accused, who then complied and
failed the test. He was then read his rights to counsel, asked for a breath sample and
given the police warning. The accused indicated then that he wanted to speak to a
lawyer. At the police station, the officer read the accused a number of names of
counsel and the accused recognized one of them and requested him. In that station,
the practice was that the officer dialed the number of the lawyer and the detainee was
placed in a private room. When the lawyer answered the call, the call was transferred
to the private room. In this case, the officer called the lawyer’s number and could only
leave a message. During exchanges with the accused, the officers learned that the
accused was driving a friend’s vehicle. The friend had been a lawyer in Moose Jaw
and this fact was known to the officers. The accused asked to speak to his friend,
whom he hoped would be able to advise him or give him the name of another lawyer,
although he did not clearly explain this to the police. The officers refused to make that
call. They waited 20 minutes and telephoned the first lawyer again and left another
message. The accused refused to provide a breath sample and was then charged. The
accused was held in police cells until 7:00 am, and there was no evidence as to why
he was kept and whether the police had advised him of his possible release or whether
he wanted them to call his friend to drive him home.
HELD: The Court granted the Charter application and excluded the evidence. It held
that there had been a breach of the accused’s s. 9 Charter right because the police
had held the accused in the cells without making the necessary inquiries that would
have supported the decision. The remedy would be considered at sentencing if the
accused were convicted. The accused’s right to counsel had been breached. If the
accused wanted to contact someone to assist him in the exercise of his right under s.
10(b), that should have been accommodated as there was no evidence of the accused
causing a delay. Applying the Grant tests, the Court found that the breach and the
impact of the breach on the accused were both serious. The police must ensure that
they act in accordance with the law in order to protect a person’s right to counsel and
the accused was at a disadvantage and relied on the officers to assert his right.
Therefore the Court declined to admit the evidence of the refusal pursuant to s. 254.
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Criminal Law – Motor Vehicle Offences – Impaired Driving – Appeal

R. v. Finley, 2014 SKQB 113 - Court of Queen's Bench, Rothery, April 16, 2014 (QB14103)

The appellant was charged with refusal to provide a breath sample under s. 254(5) of
the Criminal Code and impaired driving under s. 253(1)(a) of the Code. The trial judge
acquitted the appellant of the first charge but convicted him of the second. He appealed
the conviction and argued that the verdict was unreasonable and could not be
supported by the evidence. The trial judge erred in law by failing to provide sufficient
reasons for the conviction. At trial, police officers had testified that they had seen the
appellant swerve from the centre line to the fog line of the highway at least twice while
they were following him. When they stopped the appellant, they could smell alcohol on
his breath, noted that his eyes were glassy and that his speech was slurred. When he
left his vehicle, his gait was unsteady. The decision to administer an ASD test to the
appellant was based on the fact that the officer thought the appellant’s speech was
slurred because he did not have any teeth. Counsel for the defence argued that there
was no evidence of signs of impairment shown by the appellant after he was placed in
the police vehicle.
HELD: The Court dismissed the appeal. The lack of evidence regarding the appellant’s
condition while in the police vehicle could not support the appellant’s argument that the
verdict was unreasonable. The crucial time to determine whether an accused’s ability to
drive is impaired is when the accused has care and control of the vehicle. Testimony
had been given regarding the appellant’s manner of driving. The trial judge had given
sufficient reasons for his finding of guilt, in that he noted that the appellant had
swerved at least twice, which was evidence he could consider in determining the
appellant’s impairment. If the evidence of impairment established any degree of
impairment, the offence was made out.
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Criminal Law – Motor Vehicles Offences – Blood Alcohol Level Exceeding .08 – Appeal

R. v. Churko, 2014 SKCA 41 - Court of Appeal, Ottenbreit Caldwell Whitmore, April 14,
2014 (CA14041)

The appellant appealed his conviction under s. 253(1)(b) of the Criminal Code. He had
been arrested after a police officer had observed him driving in an abnormal fashion in
the parking lot of a bar. The officer smelled alcohol on the appellant’s breath and noted
that his eyes were bloodshot. The officer arrested the appellant and made a demand
for a breath sample. The appellant failed the test and the charge was laid. At trial, the
Provincial Court judge determined that the officer’s observations only established a
subjective belief of reasonable and probable grounds, but not objective grounds, and
found that the appellant’s Charter rights had been violated and an acquittal ensued.
The Crown appealed and the summary conviction appeal court judge held that the
officer had reasonable and probable grounds on both a subjective and objective basis
for making the breath demand and convicted the appellant.
HELD: The appeal was dismissed. The officer’s observations had been accepted by
both the trial judge and summary conviction appeal court judge and they were rationally
capable of establishing an objective belief of impairment. The trial judge erred in the
application of the burden on the Crown to establish reasonable and probable grounds
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and appeared to require that facts would reasonably lead to a conclusion that the
appellant was driving while impaired by alcohol.
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Criminal Law – Reasonable Doubt
Provincial Statutes – Trespass to Property Act – Reasonable Notice

R. v. Peters, 2014 SKPC 89 - Provincial Court, Whelan, May 8, 2014 (PC14079)

The defendants were charged under s. 3 of The Trespass to Property Act, 2009 that
they entered onto certain premises where entry was prohibited. The defendants
acknowledged they were on the land to tend to their cows.
HELD: The defendants were acquitted. The Court found that it had a reasonable doubt
about whether the defendants had notice that they were not permitted to enter the
land. There was no direct evidence from the landowner that notice was given to the
defendants and the defendants denied receiving notice either by means of a letter or
signs posted on the property.
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Criminal Law – Strict Liability
Statutes – Interpretation – Traffic Safety Act, Section 203(1)
Traffic Safety Act – Motor Vehicle Offences – Passing Highway Workers or Equipment

R. v. Baars, 2014 SKPC 83 - Provincial Court, Martinez, April 17, 2014 (PC14064)

The accused was charged with an offence contrary to s. 203(1) of The Traffic Safety
Act, driving over 60 km/h passing highway workers or occupied highway equipment
within a work zone. The accused was charged as the owner of the vehicle, not
necessarily the driver. The offence was the result of a speed monitoring camera and
the Act allows the Crown to complete their case without calling any witnesses. The
accused testified that he did not drive past any highway workers or occupied highway
equipment. The accused said that there was a lineup of vehicles waiting for a flag
person’s direction prior to meeting any highway workers. The accused said that rather
than wait in the line he made a U-turn and took an alternate route, thereby not passing
any workers or equipment. The picture of the accused’s vehicle from the speed
monitoring camera did not show any highway workers or equipment.
HELD: The person who tested and deployed the speed monitoring camera provided
affidavit evidence that the picture was taken within a marked construction area but it
did not say that the accused was speeding as he was passing highway workers or
occupied highway equipment. Section 203(1) specifies that there is only an offence for
travelling at a speed greater than 60 km/h when passing highway workers or operating
equipment. The accused was found not guilty.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Strict Liability
Statutes – Interpretation – Traffic Safety Act, Section 203(1)
Traffic Safety Act – Motor Vehicle Offences – Passing Highway Workers or Equipment

http://www.canlii.org/en/sk/skpc/doc/2014/2014skpc89/2014skpc89.pdf
http://www.canlii.org/en/sk/skpc/doc/2014/2014skpc83/2014skpc83.pdf


Case Mail v. 16 no. 17

file:///H|/webLS/CaseMail/CM%2016-17.htm[27/08/2014 8:39:30 AM]

R. v. Dallyn, 2014 SKPC 84 - Provincial Court, Martinez, April 17, 2014 (PC14065)

The accused was charged with an offence contrary to s. 203(1) of The Traffic Safety
Act, driving over 60 km/h passing highway workers or occupied highway equipment
within a work zone. The accused was charged as the owner of the vehicle, not
necessarily the driver. The offence was the result of a speed monitoring camera and
the Act allows the Crown to complete their case without calling any witnesses. The
accused testified that he did not speed past any highway workers or equipment. He
said that he was following a pilot vehicle when he passed the workers and equipment
and only sped up after the pilot vehicle turned around when there were no more
workers or equipment. The picture of the accused’s vehicle from the speed monitoring
camera did not show any highway workers or equipment.
HELD: The person who tested and deployed the speed monitoring camera provided
affidavit evidence that the picture was taken within a marked construction area but it
did not say that the accused was speeding as he was passing highway workers or
occupied highway equipment. Section 203(1) specifies that there is only an offence for
travelling at a speed greater than 60 km/h when passing highway workers or operating
equipment. The accused was found not guilty.
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Traffic Safety Act – Motor Vehicle Offences – Passing Highway Workers or Equipment

R. v. Transgas Ltd., 2014 SKPC 86 - Provincial Court, Martinez, April 17, 2014 (PC14067)

The accused corporation was charged with an offence contrary to s. 203(1) of The
Traffic Safety Act, driving over 60 km/h passing highway workers or occupied highway
equipment within a work zone. The accused was charged as the owner of the vehicle,
not necessarily the driver. The offence was the result of a speed monitoring camera
and the Act allows the Crown to complete their case without calling any witnesses. The
driver of the vehicle, at the time of the offence, testified for the accused. He indicated
that he did not speed past any workers or operating equipment although he did admit
he was driving over 60 km/h when the speed camera was activated. The employer
provided the GPS readouts from the accused’s vehicle, which confirmed that he was
driving over 60 km/h past the speed camera and that he later came to a stop.
According to the employee, he did not pass any workers or operating equipment until
he came to a flag person, after which he proceeded at a speed below 60 km/h. The
picture of the accuseds' vehicle from the speed monitoring camera does not show any
highway workers or equipment.
HELD: The Court found the employee witness to be credible. The person who tested
and deployed the speed monitoring camera provided affidavit evidence that the picture
was taken within a marked construction area but it did not say that the accuseds'
vehicle was speeding as it was passing highway workers or occupied highway
equipment. Section 203(1) specifies that there is only an offence for travelling at a
speed greater than 60 km/h when passing highway workers or operating equipment.
The accused was found not guilty.
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Criminal Law – Strict Liability
Statutes – Interpretation – Traffic Safety Act, Section 203(1)
Traffic Safety Act – Motor Vehicle Offences – Passing Highway Workers or Equipment

R. v. Rogers, 2014 SKPC 87 - Provincial Court, Martinez, April 17, 2014 (PC14068)

The accused were charged with an offence contrary to s. 203(1) of The Traffic Safety
Act, driving over 60 km/h passing highway workers or occupied highway equipment
within a work zone. The accused were charged as the owners of the vehicle, not
necessarily the driver. The offence was the result of a speed monitoring camera and
the Act allows the Crown to complete their case without calling any witnesses. One of
the accused testified indicating that she did not know if her or her husband was driving
the vehicle when it went past the speed monitoring camera. She raised concern that
the construction zone was for 26 kilometres and workers and equipment were only
present for some of that distance. The accused argued that the Crown did not prove
that the vehicle was speeding past workers or occupied equipment. No workers or
operating equipment could be seen in the photograph of the accuseds’ vehicle.
HELD: The person who tested and deployed the speed monitoring camera provided
affidavit evidence that the picture was taken within a marked construction area but it
did not say that the accuseds’ vehicle was speeding as it was passing highway workers
or occupied highway equipment. Section 203(1) specifies that there is only an offence
for travelling at a speed greater than 60 km/h when passing highway workers or
operating equipment. The accused were found not guilty.
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R. v. Clark, 2014 SKCA 42 - Court of Appeal, Richards Jackson Ryan-Froslie, April 16,
2014 (CA14042)

The appellant appealed under s. 839 of the Criminal Code, questioning whether the
City of Regina was required to indicate the rate of speed for a school zone on side
streets pursuant to The Traffic Safety Act (“Act”). The Queen’s Bench Court, on
summary conviction appeal, dismissed the appeal, holding that the Act did not require
posting on side streets entering a school zone.
HELD: The appeal court granted the appellant leave because the issue had never
been before the Court. The appeal was, however, dismissed because the appeal court
found that the Queen’s Bench judge did not err. The Court reviewed the Act noting that
there are specific requirements for speed signs in parks; they must be at the entrance.
The Act is silent with respect to the streets that enter school zones.
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Harden v. Harden, 2014 SKQB 95 - Court of Queen's Bench, McIntyre, April 2, 2014
(QB14091)
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The respondent mother brought an application to vary the terms of the custody and
access order, which prescribed that she and the petitioner would have joint custody of
their three sons. There was no primary residence designated in the order. The children
lived with the respondent during the week and went to the petitioner on the weekend
as well as spending one full night and day during the week with him. The order
specified that the petitioner’s parenting time was to be no less than 40 percent. The
parties lived in Assiniboia and the respondent brought the application to vary because
she wanted to move to Indian Head to live with her new partner. She sought to have
the children’s primary residence designated to be with her regardless of whether the
application was granted and proposed that the petitioner parent three out of five
weekends with a sharing of holiday time. Because of the distance between the towns,
mid-week parenting would no longer be an option. The respondent had been working
at 90 percent time as a school teacher in Assiniboia but had received an offer of full-
time employment from a school in Indian Head, which would offer the family an
economic benefit. She testified that her new partner would not be willing to move to
Assiniboia, although his employment was as a clerk in a big box store in Regina. She
advised the Court that she would not move if the Court denied the application. The
Court heard evidence about the different parenting styles of each of the parties. The
respondent was characterized as the psychological parent, involved in helping the
children with their homework, which was not a priority for the petitioner. He was the
psychological parent when it came to time spent in sports and recreational activities.
The sons, aged 15, 14 and 11, were described and how they related to their parents.
Two of the sons had been experiencing problems; the oldest with self-control and the
youngest with speech difficulties.
HELD: The Court dismissed the application. The respondent would only marginally
improve her economic status by taking full-time employment. The best interests of the
children was to stay in the current parenting arrangement where both parents were in
the same community and available on short notice to help the children and each other.
The Court refused to change the order to designate the respondent as primary
caregiver and disagreed with the respondent’s proposal that they share a week
on/week off parenting regime. The respondent’s role in supporting the children’s
schooling necessitated that the children reside with her during the school week.
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Family Law – Custody and Access – Variation – Interim

Selinger v. Kissner, 2014 SKQB 97 - Court of Queen's Bench, Sandomirsky, April 3, 2014
(QB14092)

The petitioner father sought custody of the two children of the marriage, aged eight and
six respectively. The petitioner and the respondent had separated in 2010, and since
that time the children had lived with the respondent and she had been the primary
caregiver, but the parties had joint custody. The respondent had a serious drinking
problem, of which Social Services was aware. On a number of occasions, the
respondent had allegedly struck the eight-year-old on the face, an allegation that the
respondent denied. The respondent had been investigated a number of times after
people had reported her to be drunk. Social workers had visited the home but found
that the children were healthy and well cared for and arrangements were made with
the respondent that she undertake addiction treatment. The respondent failed to do so,
and in February 2014 the petitioner had taken the children from the home because of a
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crisis and they had remained with him. The petitioner requested that he be made the
primary caregiver of the children. Since the crisis, the respondent had taken addiction
counselling and quit drinking.
HELD: The Court ordered that joint custody be maintained and the children return to
the respondent. Both parties had an equal capacity to parent but the best interests of
the children meant that the Court must assess the status quo and, in this case,
decided that it should continue. The parties were told to apply for a pre-trial conference
as soon as possible.
© The Law Society of Saskatchewan Libraries Back to top

Family Law – Family Property – Interim Distribution
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Frischholz v. Frischholz, 2014 SKQB 103 - Court of Queen's Bench, Sandomirsky, April 4,
2014 (QB14096)

The petitioner applied for an interim division of family property and the respondent
applied for co-parenting of the children, aged 13 and 10 respectively, on alternating
weekends. The respondent continued to live in the family home since the separation in
2013, and it was unencumbered. He also controlled a numbered company with a
healthy bank balance. His property statement filed in March 2014 showed the value of
his share of family property at $273,000 and the petitioner’s property value was
approximately $40,000. The primary residence of the children has been with the
petitioner with the respondent having parenting time in the evening of two weekdays
and the weekends.
HELD: The Court granted the application for an interim property distribution because it
would not cause prejudice to the final outcome of the property proceedings. The
application for co-parenting was denied because it would be disruptive of the status
quo and not in the best interests of the children. The parties were directed to schedule
a pre-trial conference as soon as possible.
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Borowski v. Borowski, 2014 SKQB 94 - Court of Queen's Bench, Elson, April 1, 2014
(QB14090)

The petitioner applied for an order directing that the family law proceeding be set down
for a pre-trial conference to consider the outstanding issues of property division and
spousal and child support. The respondent had responded to the petition with an
answer and a counter-petition and by filing a property statement. The respondent’s
estimated valuation of farmland owned by the parties was set at $80,000. Other
property’s value was described as unknown. The petitioner obtained appraisals of the
property and this information was sent to the respondent’s lawyer. However, the
petitioner was unable to move the matter forward because the respondent’s lawyer
wanted him to provide a more up-to-date appraisal of the land before sending a
settlement proposal to the petitioner’s counsel, pursuant to s. 2(1) of The Family
Property Act. The value of the property would have increased between the date of the
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petition in 2011 and 2013. The petitioner took the position that it was not necessary for
appraisal reports to be fully disclosed and exchanged before setting down the matter
for a pre-trial conference pursuant to s. 35 of The Queen’s Bench Act, 1998 and
Queen’s Bench rule 5-46.
HELD: The Court allowed the application and directed the parties to schedule the pre-
trial conference as soon as possible despite the fact it had no evidence of when
settlement efforts had occurred as required by Queen’s Bench rule 15-21. Section 35 of
the Act and rule 5-46 were held to apply only to the admission of appraisal reports at
trial and not to their potential use in settling valuation disputes before trial. The
information for which the respondent was waiting might not be forthcoming as the
petitioner might take the position at trial that the property should be valued as at the
date of application.
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Occupational Health and Safety – Sentencing

R. v. T & L Den Brok Enterprises Inc., 2014 SKPC 97 - Provincial Court, Koskie, April 29,
2014 (PC14071)

The accused employer pled guilty to a charge contrary to The Occupational Health and
Safety Act due to a hydraulic jack falling on an employee rendering him paralyzed in
both limbs. The employer did not have blocks in place in the event of a hydraulic jack
failure as was required. The Crown argued that a fine in the amount of $50,000 and a
$20,000 surcharge was appropriate because changing tractor tires was a core part of
the business and was continually performed in a negligent manner because there were
no blocks. The employer argued that $25,000, including surcharge, was appropriate,
noting that there were no previous violations under the Act.
HELD: The Court reviewed case law to determine the relevant factors for consideration:
1) the business was privately held and locally owned generating approximately
$325,000 per year; 2) the gravity of the offence was found to be aggravating; 3) the
maximum penalty is $300,000, but this case did not warrant that fine; 4) the sentencing
range was $8,000 to $46,000; 5) the business that pled guilty had a net income of
$85,000 with the business venture having a net income of $326,000; 6) the employer
had never blocked the hydraulic jack; 7) the employer did not have a previous record
for safety violations; 8) the employer was 100 percent liable; 9) there was only one
charge; and 10) the employer accepted responsibility from the outset and spent
$100,000 ensuring the proper blocks were in place after the incident and even hiring
outside consultants to ensure safety. The Court fined the employer $22,000 plus a
surcharge of $8,800 with six months’ time to pay.
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Vo v. Phillips Legal Professional Corp., 2014 SKQB 149 - Court of Queen's Bench, Ball,
May 21, 2014 (QB14136)

The applicants applied for orders for the assessment of accounts rendered to them by
the respondent. The applications were filed beyond the 30-day period prescribed by s.
67 of The Legal Profession Act, 1990. The applicant Thao retained the respondent in
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2007 to represent her in family law proceedings. The family law dispute related primarily
to division of family property and the matter was never concluded. There was no
engagement letter or retainer agreement nor any discussion about the respondent’s
hourly rate or charges relating to his employees. The respondent never informed Thao
of her right to have an account assessed. By the time that the association ended in
2013, the respondent had billed $50,000 in fees and $6,500 in disbursements. Thao
was invoiced in 2008, 2011, 2012 and 2013, but only the last invoice was produced by
the respondent. The respondent stated that the work was complex and the applicant’s
counsel submitted that it was not and that his client received little value in relation to
the amount she was billed. In the case of Phu, the respondent had assisted him with
his application to bring his wife to Canada from Vietnam. Phu asserted that the
respondent agreed to accept a fee of $2,500, which was denied by him – he stated
that the agreed to work for the same hourly rate as he was charging Thao, Phu’s
sister. There was no documentation of that arrangement, and in Phu’s case, no
mention of fees at all in the retainer letter that was given to Phu. The letter described
that the respondent would write a letter of appeal. The account rendered in August
2012 was for $9,900. Phu delayed for 15 months before bringing the application.
HELD: The Court granted the application for assessment of accounts for both
applicants because it had the discretion under s. 67 as it was satisfied that it would be
in the interests of justice to do so. The Court held that in the case of Thao there should
be an assessment in respect of fees for all of the services listed on the account from
2007 to 2013 but that it was not necessary to order an assessment with respect to
disbursements as they were disclosed and authorized. In the case of Phu, the Court
ordered the assessment because the retainer agreement referred only to the
preparation of a letter of appeal and because Phu had never been informed of his right
to have an account assessed. The bill rendered for such a letter was inordinately high.
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Regulatory Offences – Wildlife Act – Search and Seizure
Constitutional Law – Charter of Rights, Section 8

R. v. Schmidt, 2014 SKPC 106 - Provincial Court, Cardinal, May 8, 2014 (PC14085)

The accused was charged with unlawfully carrying a loaded firearm in a vehicle
contrary to s. 40(a) of The Wildlife Act, 1998. He alleged a violation of his Charter rights
under s. 8 and argued that the seizure of the firearm and statement that he had
provided to a Conservation Officer should be excluded from evidence. The accused
had parked his truck near a dam where he went to ice fish. A conservation officer was
in the area to conduct fisheries compliance checks and monitor fishing on the river. He
noticed the truck and looked through the window and saw a rifle resting against the
driver’s seat. He checked the licence plate number and found the truck was registered
in the name of the accused. After some time, some fishermen approached the truck
and the officer asked them about the owner of the truck and they advised that he was
still on the ice. When asked for their fishing licences, they opened the truck to look for
them. At that point, the officer told them that he was going to inspect the rifle because
he felt there was a safety issue. He opened the action and found it loaded. He asked
the individuals to bring the accused back to the truck. When the accused came, he
gave the officer a warned written statement. In it, the accused admitted that he had
been given his Charter rights and caution and declined to contact a lawyer. He admitted
that there was a loaded firearm in his truck but that he had left it there by mistake,
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after firing it at his home to call his dog back before he left for his fishing trip. The
officer testified that he had been exercising his authority under s. 59(1) of the Act and
had conducted an inspection of the vehicle and firearm in question. He agreed that he
had had ample time to obtain a search warrant pursuant to s. 61, that there had not
been any exigent circumstances, but that he did not believe that a warrant was
required. The defence argued that that inspection took place when the officer looked
through the window. A search occurred when the officer decided to enter the vehicle
without the consent or presence of the accused. The officer’s predominant purpose
was directed at determining penal liability. The Crown submitted that the legislation was
regulatory in nature, not penal and argued that s. 59(1) was sufficiently broad to allow
the inspection to encompass both the initial viewing through the window and the
subsequent entry. There was no immediacy initially as no one was around the truck
and it was only when the other fishermen entered it that the officer was entitled to
inspect it for their safety and his own.
HELD: The Court found that that the accused’s s. 8 Charter rights had not been
breached and admitted the evidence. The Court held that in the circumstances where
the truck was left, that the accused had no reasonable expectation of privacy in the
cab of the vehicle and s. 8 of the Charter was not engaged. Alternatively, if there was
such an expectation, there was no beach of the Charter as the legislation authorized
the officer to conduct an inspection of the firearm in the vehicle. The Court accepted
the evidence of the officer that he had asked the men for their fishing licences without
knowing that they would open the truck and it was at that point he became concerned
for his safety. His was exercising his authority to conduct an inspection pursuant to the
provisions of the Act from the time he first observed the firearm to the time he removed
it from the vehicle, all actions related to a continuing regulatory purpose.
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Statutes – Interpretation – The Limitation of Actions Act, Section 17, Section 18
Statutes – Interpretation – The Land Titles Act, 2000, Section 109

Olney v. Great West Life Assurance Co., 2014 SKCA 47 - Court of Appeal, Cameron
Jackson Caldwell, April 25, 2014 (CA14047)

The appellant brought his appeal after a Queen’s Bench judge had dismissed his
motion to have the respondent’s action dismissed, on the ground that it was barred by
The Limitation of Actions Act (see: 2011 SKQB 186). The respondent had sold a
section of farmland to the appellant’s father in 1947. The transfer reserved the mines
and minerals to the respondent but the registrar of the Land Titles Office overlooked
the reservation and issued a certificate of title to the appellant that included the mines
and minerals. Subsequently, the appellant’s father conveyed all but a one-fourth
interest in the mines and minerals to purchasers for value acting in good faith. In 1973,
the registrar discovered the error and placed a caveat on the certificate of title to the
remaining one-fourth interest. In 2009, the appellant’s father died and the appellant
was appointed his executor. He sought to have the caveat removed, which prompted
the respondent to commence an action to recover title to the one-fourth interest in the
mines and minerals, and the appellant brought his application to have the action
dismissed. The respondent argued successfully that s. 18 of the Act did not apply
because the action was not one “to recover land” but one that sought only declaratory
relief. Alternatively, it submitted that the action was not barred by the doctrine of laches
because the respondent knew nothing of the registrar’s error until the appellant sought
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to have the caveat removed. The trial judge agreed with both of the respondent’s
positions and directed the registrar to cancel the certificate of title granting the one-
fourth interest to the appellant’s father and issue, in its place, a certificate of title in the
name of the respondent.
HELD: The Court dismissed the appeal. The respondent’s action was not to recover
possession of land but brought pursuant to s. 107 of The Land Titles Act. The
respondent’s action was not barred by s. 18 of the Act because s. 17 of that Act
requires that its provisions be subject to those of The Land Titles Act, 2000. The
curative powers of the Court of Queen’s Bench under s. 109 of The Land Titles Act
would then permit the Court to overcome errors made by the registrar. The Court found
that there was no basis in the evidence for supposing that the respondent knew of the
registrar’s error or the placement of the caveat and thus the doctrine of laches did not
apply either.
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Taxation – Income Tax Act – Tax Evasion
Taxation – Income Tax Act – Failure to Report Income

R. v. Hillcoff, 2014 SKPC 28 - Provincial Court, Beaton, May 12, 2014 (PC14077)

The accused was charged with failing to report income, and therefore wilfully evading
payment of taxes for the 2001, 2002 and 2003 taxation years, contrary to s. 239(1)(d)
of the Income Tax Act, and unlawfully making false or deceptive statements in his
income tax returns by understating his reported income in the same years, contrary to
s. 239(1)(a) of the Act, as well as other charges. The accused’s wife was also charged
with failing to report income and unlawfully making false or deceptive statements in her
2001 and 2003 income tax returns. The accused had created a company, BMIIC, of
which he was the director. He and the corporation were charged with failing to report
income and therefore wilfully evading payment of taxes for the 2002 and 2003 taxation
years and with unlawfully making false or deceptive statements in the T2 corporation
income tax returns for those years as well. Another corporation, AMC, which was
similarly set up by the accused as an officer or director, was also charged with the
same offences for the 2001 and 2002 taxation years. The charges were laid by CRA
investigators after the accused and his companies had first been audited. While the
audit was occurring, the accused cooperated with the auditor, supplying documents
and answering questions. The auditor was confronted with many issues that
complicated the audit. There were many missing documents, various bank accounts
and one corporation’s accounting system had crashed. The issues before the Court
were whether: 1) the CRA had violated the accused’s rights under ss. 7 and 8 of the
Charter by using its audit powers to improperly obtain the accused’s financial records
and sought exclusion of the evidence pursuant to s. 24(2) of the Charter; and 2) the
Crown had proved beyond a reasonable doubt that the accused had the requisite mens
rea to commit the offences.
With respect to the first issue, the auditor testified that the audit commenced in April
2004. In April 2005, she required a net worth statement to be produced before she
could complete the audit. The delay was caused by the sheer volume of information
and because US exchange rates were to be applied to establish share value
calculation. Finally, she concluded that there were large amounts of income not
reported by the audited corporation. The files were then referred to the investigations
branch. The accused submitted that the audit had effectively turned into a criminal

http://www.canlii.org/en/sk/skpc/doc/2014/2014skpc28/2014skpc28.pdf


Case Mail v. 16 no. 17

file:///H|/webLS/CaseMail/CM%2016-17.htm[27/08/2014 8:39:30 AM]

investigation prior to this referral and that much of the evidence used by the
prosecution was found by the auditor beforehand.
With respect to the second issue, the defence acknowledged that some income had not
been reported in the appropriate tax returns; it contended that the accused had never
intended to commit the offences and, at worst, was only reckless regarding the facts
constituting the offence. The accused, P Hilcoff, took the position that he was a self-
made man who had limited education and sophistication in financial matters and
blamed his accountant for his accounting difficulties. The Crown argued that the
accused was the ultimate decision-maker regarding the day-to-day operation of the two
companies and knew the amount of income and profit being generated by them. As he
signed his personal and corporate tax returns, which showed a much lower income, the
accused’s position that he was unaware of his financial situation was unbelievable; he
either had intended to mislead the CRA or was wilfully blind. The defence and Crown
counsel agreed that the credibility of the accused and the accountant was central to
the issue of whether the accused possessed the requisite mens rea. A number of
witnesses who had worked for the accused testified that he controlled every aspect of
his business. Some testified that they had had trouble using his accounting system and
had so advised him. The accused’s accountant testified that he prepared the income
tax returns and corporate financial statements on a “Notice to Reader” or compilation
basis, meaning that the documents were based only on information provided by the
client. He recorded on memos during the years in question that the client records were
not good and recommended to the accused that he should use a proper accounting
system. The accused testified that his strength was in sales and that he left the
accounting details to others. He relied on his staff to provide the accountant with the
appropriate documentation. He did not review his income tax returns or financial
statements. He denied having discussed with the accountant the problems with his
accounting system but, since the accountant had changed the accounting packages a
number of times, it was his fault if problems occurred or mistakes were made. The
accused testified that he believed that most expenses were legitimate business
expenses or that he could use corporate funds for personal use on the basis of his
accountant’s advice. The accused’s wife, J Hilcoff, testified that she had a grade eight
education and had worked in various aspects of the businesses run by her husband.
HELD: The Court held that the accused’s Charter rights had not been violated and
found him guilty on the following charges: failing to report income in the amount of
$473,000 and therefore evading tax; making a false statement in the 2001 taxation
year by understating his income in the amount of $117,900 and therefore evading tax;
making a false statement in the 2002 taxation year by understating his income in the
amount of $163,300 and therefore evading tax; making a false statement in the 2003
taxation year by understating his income in the amount of $191,800 and therefore
avoiding tax; failing to report income in the amount of $362,400 as an officer of BMIIC;
making a false statement in the 2001 taxation year by understating income in the
amount of $18,500 as an officer of BMIIC; making a false statement in the 2002
taxation year by understating income in the amount of $184,400 as an officer of BMIIC;
and making a false statement in the 2003 taxation year by understating income in the
amount of $159,400 as an officer of BMIIC. The Court found BMIIC guilty of making
false statements in the 2001 to 2003 taxation years and understating income in each of
those years in the amounts of $18,500, $184,400 and $159,400 respectively. The Court
found the accused J Hilcoff not guilty. The corporation AMC was found not guilty.
With respect to the first issue, the Court found that the auditor had not had enough
information to know whether the taxable income of the corporation was under-reported
until the net worth was completed. The auditor was not aware until that point that she
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might be looking at evasion. The Court found that the audit was conducted openly and
collaboratively and there had not been any covert inspection. The predominant purpose
of the auditor was to conduct an audit. With respect to the second issue, the Court did
not believe the testimony of the accused, P Hilcoff. The accused was in total control of
his business operations and was a sophisticated businessman and conferred with his
accountant in the preparation of financial documents.
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Torts – Nuisance

Charbonneau v. Statchuk, 2014 SKPC 114 - Provincial Court, Plemel, May 27, 2014
(PC14096)

The plaintiff alleged that the defendant applied a substance in the alley behind his
property that caused damage to his lawn. The plaintiff claimed damages in the amount
of $9,900. The plaintiff and his wife testified that they had seen him dump liquid in the
back alley, and the defendant admitted when questioned by them that he had used the
chemicals glyphosate and Ally to control weeds. The lawns to either side of the
plaintiff’s were not damaged. The plaintiff engaged a professional agrologist to review
soil samples and provide expert evidence. He testified that it was unlikely that
glyphosate or Ally killed the lawn but that a soil sterilant was probably to blame. There
was no evidence that the defendant had used a sterilant in his yard or in the back
alley.
HELD: The plaintiff’s claim was dismissed. The plaintiff had not proven his claim on a
balance of probabilities that the defendant was responsible for the damage to his lawn.
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