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Cusack, Re (Bankrupt), 2014 SKQB 136 - Court of Queen's Bench, Thompson, May 6,
2014 (QB14150)

The bankrupt filed an assignment in bankruptcy in December 2006 at which time she
declared unsecured liabilities of $170,000, $35,300 of which were student loan debts.
She was released from all debts except for the student loans when she was
discharged in September 2007. She applied for an order discharging her student loan
debt in the amount of $31,500 owing in May 2014. The basis for her application was
that she had suffered and would continue to suffer undue hardship if required to pay the
debt. Canada Student Loans opposed the application. The bankrupt established that
the required seven years had elapsed from the time that she had ceased to be a
student pursuant to s. 178(1.1) of the Bankruptcy and Insolvency Act in force at the
time. The bankrupt provided evidence to support that she had acted in good faith in
connection with her liabilities under the debt. She had made payments of her student
loan debts between the third and fourth year of her Bachelor of Science degree. She
had made use of interest relief opportunities. During a six-month period when she had
been employed full-time she had made payments. She had left her position because of
environmental hazards at her workplace. She then undertook training in an
apprenticeship program, at which point she discovered she did not have enough money
to cover the payments and filed an assignment. After completing her training, the
bankrupt could not obtain employment as a veterinarian. She could not afford to start
her own practice because of the very high cost of doing so. She then developed a
number of debilitating medical conditions that would probably impede her long-term
ability to practice as a veterinarian. The bankrupt was enrolled in a three-year
residency training program and her income was far below the superintendent’s
standards for a family of one.
HELD: The Court granted the application. The bankrupt had shown good faith in
making payments when she was able. Her serious health problems and the cost of
medical investigations indicated that her financial difficulties would continue. She
established that she had and would continue to suffer hardship and would be unable to
pay the outstanding student loan debt.
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Churchbridge Cooperative Association Ltd. v. Geres, 2014 SKPC 96 - Provincial Court,
Green, May 1, 2014 (PC14075)
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The plaintiff claimed $20,000 from the defendant for an unpaid account for goods and
services. The issue was whether the action was statute barred pursuant to s. 5 of The
Limitations Act, which provides that no action shall be commenced two years from the
day the claim was discovered. The claim was regarding a card lock account with
statements of account indicating that the defendant was in default 30 days after the
statement date. In January 2010, the defendant owed $10,375.38 and his last payment
to the account was November 2010. The last included purchase to the account was
July 2013 and the claim was commenced on August 6, 2013. Monthly statements of
account were sent to the defendant throughout.
HELD: The Court determined that the plaintiff knew or ought to have known that the
defendant was in default from September 2006 onwards. The only two ways that the
claim would not be statute barred were if: 1) the defendant acknowledged the debt
under ss. 11(1) and 11(2) of the Act; or 2) the defendant made a part payment to the
debt, which served as the acknowledgment. The defendant would have had to make
the acknowledgments within the two years prior to the commencement of the action.
The Court held that except for the $100 purchase in July 2013 the claim was statute
barred.
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Velocity Contracting Ltd. v. Podsednikova, 2014 SKPC 99 - Provincial Court, Whelan,
April 30, 2014 (PC14076)

Family Law – Appeal –
Divorce Judgment

The plaintiff claimed, pursuant to the simplified procedure, for payment of the balance
owing on a contract for the installation of doors and windows to the defendants’ home.
The defendants counterclaimed for the same amount claiming that the obligations were
not complete and that there were deficiencies. All but one deficiency was
acknowledged by the plaintiff; however, he maintained that the rectification of
deficiencies was the manufacturer’s responsibility.
HELD: The Court preferred the defendants’ testimony over the plaintiff’s, noting that
they were credible and reliable. The plaintiff’s claim was statute barred pursuant s. 5 of
The Limitations Act because it was commenced more than two years after the last date
when a payment was made or the debt was acknowledged by the defendants. The last
payment made by the defendants was on May 5, 2011. The next day the defendants
received an invoice for the balance owing that stated “payment due upon receipt”.
Therefore, the limitation period began on May 6, 2011. The plaintiff’s claim was dated
June 3, 2011. The plaintiff’s claim could also be dismissed for not fulfilling the contract
pursuant to The Consumer Protection Act (“CPA”). The plaintiff argued that it was up to
the defendants to pursue the manufacturer because he was no longer a supplier for
them. The defendants were entitled to the statutory warranties afforded by the CPA
because the windows and doors were consumer products and the plaintiff was a retail
seller. If the breach was of substantial character pursuant to s. 39(c) and if the
defendant did not remedy the breach the defendants could have the breach remedied
by a third party. The Court found that the breach was remedial and not of a substantial
character. Because the plaintiff failed to remedy the problems, the defendants were
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entitled to recover damages for their losses pursuant to s. 57(1)(a) of the CPA. The
Court found that the front and garden doors needed to be completely replaced at an
unknown cost; however, that determination did not need to be made because the
plaintiff’s claim was statute barred and the defendants limited their counterclaim to the
amount of the plaintiff’s claim. The defendants were not awarded the cost to have their
witness attend because it was a simplified procedure and he could have appeared by
phone.
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Ukrainetz (c.o.b. Ukrainetz Auctioneering) v. Borowski, 2014 SKPC 82 - Provincial Court,
Reis, May 26, 2014 (PC14088)

The plaintiff was an auctioneer and the defendant bought a tractor at one of the
plaintiff’s auctions. The plaintiff argued that the purchase price for the tractor was
$18,000 not $1,800 as entered by one of the plaintiff’s employees in error. Therefore
the plaintiff claimed the difference, being $16,200 as well as compensation for loss of a
sale to a third party. The plaintiff led evidence from attendees at the auction who had
bid for the tractor and said that they lost to a bid for $18,000. The ringman and auction
clerk also testified in that regard. The defendant did not call any evidence.
HELD: The plaintiff and his witnesses’ evidence were accepted by the Court as
credible. The Court found that the winning bid for the tractor was in the thousands and
that a reasonable price for that tractor would be $18,000 and not $1,800. The
defendant was found to have seized on a mistake that he knew or ought to have
known he was not entitled to make. Further, the defendant was found to have been
unjustly enriched without a juristic reason for the enrichment.
© The Law Society of Saskatchewan Libraries

Back to top

Diduck v. Advanced
Roofing
Gheyssen (Estate) v. TTH
Law Firm
Haggarty v. Knight Archer
Insurance Ltd.
Lachapelle v.
Saskatchewan (Attorney
General)
M. (J.D.) v. E. (T.)
R. v. Crone
R. v. Ewenin
R. v. Kirklon
R. v. Kot

Civil Procedure – Small Claims Court
Damages – Damages in Tort
Small Claims – Appeal
Dee-Jacks Custom Welding Inc. v. Banks, 2014 SKQB 141 - Court of Queen's Bench,
Maher, May 12, 2014 (QB14132)

The appellant appealed a small claims judgment awarding the respondent full
replacement cost of her quad, trailer and snow plate in the amount of $6,500. The
respondent’s son delivered her quad to the appellant’s welding business for repair. The
repair was finished on a Friday and the quad, trailer and snow plate were locked in the
appellant’s fenced compound. The compound was broken into on the weekend and the
quad, trailer and snow plate were taken. The appellant’s grounds of appeal were: 1)
the person who hired them didn’t provide a statement and wasn’t in court; 2) the Court
didn’t take into account the six hours of welding time done on the quad; and 3) the
appellant did nothing wrong in its storage. The appellant argued that replacement cost
should not have been awarded because those prices were taken from quads without a
broken frame offered for sale on the Internet.
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HELD: The appeal court held that the actual cash value of the items was the
appropriate method to determine the value; replacement cost was not the appropriate
value. Because the appeal court did not have evidence to calculate the cash value, a
new small claims trial was ordered pursuant to s. 42(c) of The Small Claims Act, 1997.
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R. v. Papequash, 2014 SKQB 118 - Court of Queen's Bench, Chicoine, April 21, 2014
(QB14122)

The accused was charged with breaking and entering on the Key First Nation and
committing an indictable offence contrary to s. 348(1)(b) of the Criminal Code and with
committing an assault contrary to s. 266 and to knowingly utter a threat to cause bodily
harm to the victim contrary to s. 264(1)(a) of the Code. Prior to his trial and jury
selection, the accused brought an application to seek a declaration that as a Treaty 4
Indian and based on the “Assistance Clause” in the Treaty, that he had a right to a
mixed jury composed of four to six Treaty 4 jurors or for a stay of proceedings under s.
24 of the Charter on the basis that his constitutional rights under s. 11(d) and (f) of the
Charter, including his right of “representativeness” in the jury process, could not be met
through the existing jury selection process set out in s. 7 of The Jury Act, 1998.
Defence counsel advised that the application was brought on the same grounds as
those presented in the case of R. v. Stony Lee Cyr and expected the Court to apply it
without the defence advancing further argument or submitting evidence and to dismiss
it on the same basis. Regarding the Charter argument, counsel also advised that the
Court must limit the Cyr decision to its circumstances, which were specific to the
Judicial Centre of Regina unlike this trial, which would take place in the Yorkton
Judicial Centre. The accused argued that the evidence of the Sheriff for the region that
only 80 percent of addressees responded to jury summons was proof that there was a
delivery problem in the judicial centre and that the problem was worsened by the
number that were addressed to a post office box number or to general delivery:
addresses that most Aboriginal people used who reside outside of the City of Yorkton.
Therefore this reduced the chance of an Aboriginal person having a fair opportunity to
be on a jury panel, which impaired the right to a representative jury.
HELD: The Court dismissed the application. It held that without any new evidence or a
new argument to support the proposition that the “Assistance Clause” in Treaty 4
granted the accused a right to be tried by a mixed jury containing Treaty 4 Indians, the
Court followed the Cyr decision. Regarding the accused’s Charter argument, the Court
found that as with the decision in Cyr, there was insufficient evidence of a delivery
problem affecting on-reserve residents in the Yorkton Judicial Centre upon which to
make a finding of a Charter breach.
© The Law Society of Saskatchewan Libraries
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Diduck v. Advanced Roofing, 2014 SKPC 92 - Provincial Court, Kovatch, April 30, 2014
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(PC14081)

The plaintiff owned a residence that required roof repairs after hail damage occurred in
2007. He made an insurance claim and his insurer requested that he obtain quotes
from roofers for work described as hail damage to roof flashing. The plaintiff supplied a
quote that he received from the defendant, Fall, which included supplying 20-year
shingles, an ice dam and roof paper for the amount of $8,500. The adjuster accepted
the quote and the plaintiff contracted with the defendant roofer to do the work. The
plaintiff testified that he expected roof replacement and requested no extras and that
the defendant requested no changes to the work and did not recommend any additional
work. The defendant performed the work and then billed for the amount of the quote.
In 2008, the plaintiff moved out of the house and decided to rent it. He then contracted
with the defendant, Benson, to monitor and care for the property. Benson performed
two inspections of the property and notified the plaintiff by email following one of them
that there was a small leak in the roof at the site of the chimney flashing. Benson
suggested that the plaintiff shouldn’t worry since the roof had recently been replaced.
The plaintiff and Benson agreed not to take any steps regarding the leak and that they
would wait until it got worse. In 2011, the plaintiff had to evict his tenants and
discovered significant water damage to the second and third floor. In evidence, it was
established that some of the damage occurred as a result of the leak around the
chimney. The plaintiff sued both defendants for damages in the amount of $20,000.
The plaintiff testified that he had not known what was required to repair the roof in
2007 and what had to be replaced and had relied upon Fall. The plaintiff called a home
inspector who testified that there were many problems with the roof repair conducted by
Fall, not just the issue of whether the chimney flashings had not been installed. He
suggested that Fall had not followed best practices and should have recommended
additional work to correct these problems.
HELD: The Court dismissed the claim but for $1,000 related to the cost of installing
flashings around the chimney. The Court found that the defendant Fall was obligated to
report that he could not do the work required in a good and workmanlike fashion if the
existing chimney flashings were not fixed. Otherwise, the Court held that the
specifications in the contract were the responsibility of the owner. The defendant Fall
had been asked to quote on the cost of replacing the shingles and he had. The
contract had not involved correcting other significant issues according to best practices.
The defendant could not be held liable for the cost of significant repairs that had been
recently undertaken. The defendant Benson was not instructed by the plaintiff to
conduct any remedial work and there had been no breach by him.
© The Law Society of Saskatchewan Libraries
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Davis v. Mainline Sales & Service Co. Ltd., 2014 SKPC 101 - Provincial Court, Matsalla,
May 1, 2014 (PC14083)

The plaintiff claimed the sum of $19,200 from the defendant, in part, to compensate
him for the cost incurred to further repair a vehicle that had been previously repaired by
the defendant. He also claimed the sum of $5,000 in lost wages and incidentals. In
2010, the plaintiff purchased a 1995 Jeep Cherokee sport vehicle for $2,000. It was in
working condition and had 125,000 kilometres on it. The vehicle was altered by a lift kit
that permitted it to be driven off-road. The vehicle was damaged when it was hung up
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on a snowbank and the transfer case cracked. The plaintiff took the vehicle to the
defendant for repairs, which cost $3,600 for the transfer case, an oil leak and repairs to
the drive shaft. Following this repair, the vehicle developed more problems. It was
repaired at different times by the defendant as well as by other firms. The plaintiff
alleged that the defendant had supplied and installed a defective used transfer case
and argued that it had breached the statutory warranties set out in s. 48(d) and (g) of
The Consumer Protection Act. The defendant argued that the case was a rebuilt case
from a parts supplier, that the plaintiff’s claim was exaggerated. The problems with the
part were the result of the plaintiff’s operation of the vehicle or as a result of strain put
on the case by the presence of the lift kit.
HELD: The Court dismissed the action. The Court concluded that since the plaintiff had
driven the vehicle for 45,000 kilometres after the defendant had replaced it, that it was
not defective. As well, there was evidence that the lift kit could have damaged the
vehicle.
© The Law Society of Saskatchewan Libraries
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Contracts – Breach – Non-Competition Clause – Appeal
Boxall v. Fonkalsrud, 2014 SKQB 134 - Court of Queen's Bench, Schwann, May 2, 2014
(QB14126)

The appellant appealed a decision made by a Provincial Court judge pursuant to an
action brought under The Small Claims Act, 1997 (see: 2013 SKPC 113). The trial
judge had awarded damages in the amount of $20,000 to the respondent on the basis
that the appellant had breached a non-competition clause in the contract she signed
when she joined the respondent’s massage therapy clinic. The grounds of appeal
where whether the trial judge erred when he determined that: 1) the respondent had a
proprietary interest in the appellant’s clients; 2) a one-kilometre radius from the
respondent’s clinic was a reasonable spatial restriction; 3) a two-year temporal
restriction was reasonable; 4) enforcement of the non-compete clause was not contrary
to public policy; and 5) in the absence of an evidentiary foundation, that the respondent
was entitled to damages of $20,000.
HELD: The Court allowed the appeal and set aside the trial judge’s decision. It found
that the trial judge had erred on his finding that the respondent had a proprietary
interest in the appellant’s clients. The agreement indicated that the appellant was an
independent contractor in the clinic. The clients she generated were her own. The
effect of the non-competition clause was to prevent the appellant from practicing her
profession within one kilometre of the respondent’s clinic. Upholding it would be a
restraint on trade on the appellant’s own clients. The respondent’s interests could have
been protected by a non-solicitation clause.
© The Law Society of Saskatchewan Libraries
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R. v. Whitefish, 2014 SKQB 99 - Court of Queen's Bench, Allbright, April 4, 2014
(QB14107)

The accused pled guilty to nine Criminal Code offences on September 27, 2011: 1) two
counts of assault with a weapon contrary to s. 267(a); 2) one count of assault contrary
to s. 266; 3) one count of breaching a recognizance contrary to s. 145(3); 4) two
counts of using a firearm while committing an indictable offence contrary to s.
344(1)(a); 5) one count of using a firearm in a careless manner contrary to s. 86(1);
and 6) two counts of having his face masked with intent to commit the indictable
offence of robbery contrary to s. 351(2). A forensic report was ordered and prepared
pursuant to s. 752.1 of the Criminal Code. A dangerous offender hearing took place in
December 2013. An agreed statement of facts was filed at the sentencing. The
offences took place on two separate dates and the accused was with other people in
committing all offences. The accused was a 25-year-old Aboriginal male raised mostly
on a First Nation. His parents separated due to alcoholism when he was a baby and
he lived with his mother and stepfather. He said he was physically abused by his
stepfather and left his home for good at the age of 15 to live with guardians, who were
the parents of his co-accused. He had an eight-year-old daughter with his girlfriend.
The accused had a grade nine education and no real work history. He was a heavy
drinker and had tried drugs. He was intoxicated in the commission of all offences
except the two assaults on the correctional staff. The accused had 29 prior convictions,
15 of which were for violence-related offences. He has since completed the Violence
Prevention Program and was not a problem in the correctional centre since his
admission in 2010. There were no signs of continued gang involvement. When the
accused was incarcerated on previous matters his behaviour had been very
problematic. He remained on remand since his offences in 2010. A Crown forensic
psychiatrist concluded that the accused was moderate to high risk to reoffend but that
he would probably respond favourably to programming aimed at ameliorating risk to
reoffend. The most significant behaviour to be addressed according to the psychologist
was the accused’s substance abuse. Further, in the psychologist’s opinion the accused
would require an extended period of supervision if he was to be released. The defence
psychologist also concluded that the accused was a treatable individual whose risk
could be lowered. The Crown agreed to a determinate sentence largely because the
accused was young and had not yet had the opportunity to participate in high-intensity
programming. The issues before the Court were whether the accused was a dangerous
offender pursuant to s. 753(1)(a) of the Criminal Code and, if so, whether he should be
sentenced to an indeterminate sentence.
HELD: The Court concluded that the accused was a dangerous offender pursuant to
both ss. 753(1)(a)(i) and 753(1)(a)(ii). The Court agreed with the Crown that the
accused had committed gang-related violence as part of a pattern. Further, there was
also a pattern of using guns during offences. The Court also found that the Crown
proved the accused had a failure to restrain the behaviour and that the behaviour had
a likelihood of causing death or injury if it could not be restrained in the future. The
accused had a pattern of persistent aggressive behaviour for which he showed a
substantial degree of indifference respecting the reasonably foreseeable consequences
to other persons of his behaviour. The Crown did not prove beyond a reasonable doubt
that the accused was a dangerous offender pursuant to s. 753(1)(a)(iii). The Court
agreed with the expert psychologists that the accused’s risk could eventually be
controlled in the community. The Court gave the accused one-for-one credit for his
1,389 days (3.8 years) spent on remand and declined to agree with the Crown that it
should be discounted for the accused’s delay in the matter proceeding. The Crown
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argued that the accused should be sentenced to 12 to 15 years’ incarceration followed
by seven years of long-term supervision order to commence on the date of his release
from prison. The Court ordered the accused to imprisonment of nine years minus
remand, leaving 5.2 years or 62 months. The Court then proceeded to break down the
sentence to be attributed to the various offences.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Defences – Alibi
R. v. Kirklon, 2014 SKQB 122 - Court of Queen's Bench, Zarzeczny, April 25, 2014
(QB14111)

The accused was charged with robbery, contrary to ss. 343(a) and 344 of the Criminal
Code. The accused entered a pharmacy and ordered the pharmacist to open the safe
and give him its contents. The accused threatened to stab the pharmacist if he did not
cooperate. The safe contents, mostly drugs, were put into a small black duffel bag. The
two pharmacists followed the accused and wrote down the licence plate of the car he
got into. He got into the back seat and there was a passenger and driver in the front
seat. The passenger and driver were also charged. The accused was committed to
stand trial after a preliminary inquiry. At trial the pharmacists could not identify the
accused, noting that the whole robbery occurred very quickly. The driver of the vehicle
testified that the accused asked her to go into the pharmacy to check if anyone was in
there. When she returned to the car and confirmed that no one other than staff was in
the pharmacy, the accused entered. According to the driver, he came out a minute
later and got in the car with a black duffel bag and told her to drive and not stop. The
passenger of the car, the driver’s common law spouse at the time, also testified and
gave much the same evidence as the driver. The passenger also indicated that he was
a drug user at that time and that his memory of the events may be poor. The accused’s
on-and-off girlfriend testified that the accused was at her mother’s house during the
robbery, exercising his daily access to their daughter. The accused’s girlfriend did not
indicate this alibi for the accused until seven months after the arrest, and two weeks
before the preliminary inquiry. The girlfriend also did not give a statement to the police
in this regard even though they had tried to arrange one.
HELD: The Crown proved beyond a reasonable doubt that the requirements of s.
343(a) were met during the commission of the offence; however, the issue for the
Court was whether the accused was the one who committed the offence. The Court
held that the driver had an independent recollection of the events even if it needed to
be refreshed. The Court further found that the evidence of the accused’s girlfriend was
not reliable and it did not raise a reasonable doubt of the guilt of the accused. She did
not come forward with the alibi for seven months and when she did, she told the
accused’s counsel and did not go to the authorities. The girlfriend was with the
accused when he was arrested so she must have known about the robbery and could
have provided the alibi much sooner. The Court concluded that the Crown proved
beyond a reasonable doubt that the accused was the one who committed the robbery.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Defences – Charter of Rights, Section 9
Criminal Law – Driving over .08 – Mouth Alcohol – Dissipation
R. v. Crone, 2014 SKPC 90 - Provincial Court, Morgan, April 25, 2014 (PC14072)

The accused was charged with driving while his ability to do so was impaired and with
driving over .08. The accused raised the following Charter issues: 1) a s. 9, the right
not to be arbitrarily detained, breach because the officer did not have articulable cause
to stop the accused’s vehicle; and 2) a s. 9 breach because the “fail” result on the ASD
could not be relied upon due to possible undissipated mouth alcohol. The accused
argued that, because of the breaches of s. 9 and resulting exclusion of evidence, there
were not requisite grounds for the breath demand pursuant to s. 254(3) of the Criminal
Code. The officer was following the accused’s vehicle at approximately 2:30 am when
she noticed it swerving side to side and across the centre line. When the officer
stopped the vehicle and attended at it, there was one passenger and the accused was
driving. The officer noticed the smell of alcohol and asked the accused if he had been
drinking, to which he said he’d had a beer or two. The trial was adjourned after the first
day when it became evident that the accused had to provide Charter notice of
arguments that he intended to make. The voir dire was then held after the trial proper.
On the first day of trial the officer indicated that she had stopped the accused’s vehicle
because it swerved whereas on the second day, during the voir dire, the officer
indicated that she had initiated the stop to check for licence, registration and sobriety.
The officer noticed the accused had bloodshot and red eyes and that, along with the
smell of alcohol and swerving, caused her to have the accused attend at the police
vehicle where an ASD demand was made. The test resulted in a “fail” and the accused
was arrested for driving while impaired. The officer could not recall if she asked the
accused when he consumed the last drink, although she said it was her practice to ask
if alcohol had been consumed in the last 15 minutes. The accused testified in the voir
dire that he had consumed his last drink about one-half hour before the stop.
HELD: The Court concluded that the officer did stop the accused because of swerving.
The officer did not have to testify as to the details of the stop on the first day, when
there was no Charter notice, that the stop was being questioned. The officer was found
to be credible and believable and, therefore, the Court concluded that her legitimate
intention for stopping the accused was to check for licence, registration and sobriety as
authorized by s. 209.1 of The Traffic Safety Act. With respect to undissipated mouth
alcohol, the Court found that the accused’s evidence regarding his last drink was
unreliable and without credibility. The Court found as a fact that there was no alcohol in
the accused’s mouth to skew the results. Further, the law does not require an officer to
inquire about the timing of the accused’s last drink. The Court found that the officer
subjectively believed that the results of the ASD were reliable. The evidence on the
impaired charge was found to be weak. The accused was, however, convicted of the
driving over .08 charge given the Certificate of Analysis regarding blood alcohol
concentrations.
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Criminal Law – Sentencing – Child Pornography – Possession – Make Available
R. v. Kroeker, 2014 SKQB 137 - Court of Queen's Bench, Keene, May 13, 2014 (QB14129)
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The accused pled guilty to the following Criminal Code charges: 1) possession of child
pornography contrary to s. 163.1(4); and 2) making available child pornography contrary
to s. 163.1(3). The Crown indicated that of the files categorized so far the accused had
in his possession 152,814 images of child pornography and 6,219 videos of child
pornography. They also indicated that the accused was quite knowledgeable with
computers and that he had been collecting the pornography for six to eight years. The
accused was 44 years old and an only child of a mother who drank and a violent
father. He had two children, age 16 and 17, from a previous marriage and they were
living with the accused at the time of arrest. His primary employment was as a truck
driver. He did not have any substance abuse problems. The accused attended a
sexual addiction support group post-charge but had stopped going due to his trucking
employment. The accused had an unrelated criminal record consisting of a 1994 charge
for break and enter and a 2007 charge for uttering a forged document. A pre-sentence
report concluded that the accused was a medium risk to re-offend on the general
criminal assessment but a sexual assessment was not done. The Crown recommended
a global sentence of four years. The accused argued that a sentence of two years
followed by three years probation was adequate.
HELD: The Court found many aggravating factors: 1) the size of the collection; 2) the
length of time the accused had been collecting pornography; 3) the children were home
when he was collecting; and 4) the accused minimized his behaviour. The only two
mitigating factors were his guilty plea and unrelated criminal record. The Court
concluded that the upper limit for a first-time offender on the possession charge would
be two years and that is what the accused was sentenced to. It was held that two
years would provide the necessary denunciation and deterrence while maintaining
parity with other cases. Because the accused was not deliberately distributing the
pornography, he was sentenced to the minimum sentence of one year to be served
concurrently on that charge. The accused was also placed on probation for three years
commencing on his release from incarceration. There were numerous conditions in the
probation order, including that the accused not have contact with any person under the
age of 16 unless with an approved adult and that he not go to public places where
persons under 16 are present or expected to be present. The Court also made an order
for a period of 20 years pursuant to s. 161(1) of the Criminal Code that would not allow
the accused to attend public places where persons under 16 may be present, etc.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Defences – Charter of Rights, Section 10(b), Section 24
Criminal Law – Impaired Driving – Blood Alcohol Level Exceeding .08 – Rights to Counsel
R. v. Lofstrom, 2014 SKPC 91 - Provincial Court, Gray, April 30, 2014 (PC14073)

The accused was charged with operating a motor vehicle while his ability to do so was
impaired by alcohol and with driving over .08 contrary to ss. 253(1)(a) and 253(1)(b) of
the Criminal Code. An officer received a call regarding a suspected impaired driver at
1:00 am. The caller gave a description of the vehicle, including the licence plate. The
officer located and followed the vehicle, observing it cross the centre line three times,
brake abruptly, turn sharply, and drive onto and off of a snowbank. The officer stopped
the accused’s vehicle to check for sobriety. When the officer attended at the vehicle,
the accused was the lone occupant and he admitted to having two drinks, with the last
one being several hours earlier. The officer did not smell any alcohol. The accused did
not have any mobility difficulties and he counted backwards from 64 to 58 without
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difficulty. The accused had glossy, watery eyes so the officer gave him an ASD
demand and the test resulted in a “fail”. Prior to being taken to the detachment, the
officer retrieved the accused’s phone from his vehicle for him, where he also located
marihuana. The accused was arrested for impaired driving and taken to the detachment
where he was given a phone book and told he could contact any lawyer he wished.
After 20 minutes alone in the phone room, the accused indicated that he did not like
any of the lawyers provided by the police. He was told he could choose any lawyer
from the phone book or call Legal Aid duty counsel. Approximately 10 minutes later the
accused again indicated that he wanted to call a lawyer but was not sure who. Almost
10 minutes later Legal Aid duty counsel was called for the accused. A few minutes
later the officer noticed the accused was simply holding the telephone up to his ear but
no one appeared to be on the other end. The officer asked to speak to the lawyer on
the phone but the accused would not let him. The accused was warned about being
charged with refusal to provide a breath sample. An officer suggested to the accused
that they could tell if the phone was connected, at which point he put down the phone.
The accused was not given a Prosper warning nor was he asked if he was satisfied
with his call to his lawyer. The accused argued that his s. 10 Charter right to counsel
was breached for the following reasons: 1) he was not provided his rights to counsel
when the officer investigated, pursuant to the Controlled Drugs and Substances Act
regarding the marihuana; 2) he was not given a reasonable opportunity to consult a
lawyer; 3) the police used deception to terminate his consultation; and 4) he did not
unequivocally waive his right.
HELD: The Court determined the s. 10 Charter issue as follows: 1) the officer was not
required to charge the accused for the drug offence and therefore there was no
obligation under s. 10 of the Charter. The evidence obtained was unrelated to the drug
charge; 2) the accused was provided with sufficient time (62 minutes) within which to
contact a lawyer and the officer assisted as much as he could; 3) the accused sat with
his ear to the phone receiver without talking for a number of minutes and, therefore, it
was fair for the officer to conclude that there was no one on the other end of the
phone line and that the accused was no longer exercising his right to counsel. The
accused was not diligent in exercising his right to counsel. He chose to put down the
phone and thereby ended his right to counsel; 4) there was no violation of the
accused’s right to counsel and no circumstances were found to warrant a Prosper
warning. The Court noted that even if a s. 10 Charter breach had been found, the
evidence would have still been admitted because the breach was not serious given the
length of time the accused had to contact a lawyer and the accused’s stalling tactics.
The Charter violation would have had a minimal impact on the accused because he did
contact a lawyer and did not express any dissatisfaction with the contact. The exclusion
of reliable scientific evidence, the Certificate of Analysis, would discredit the
administration of justice. The Crown did not pursue the impaired charge but the
accused was convicted on the .08 charge.
© The Law Society of Saskatchewan Libraries

Back to top

Criminal Law – Defences – Delay
Criminal Law – Impaired Driving
Criminal Law – Impaired Driving – Refusal – Breath Demand – Reasonable and Probable
Grounds
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The accused was charged with driving while his ability to do so was impaired by
alcohol and with failing to comply, without reasonable excuse, with a demand made to
provide a sample of breath contrary to s. 253(1)(a) and 254(5) of the Criminal Code. An
officer was called to attend a bar fight and when he arrived he was told that an
intoxicated man had left in a black truck. The officer followed the vehicle and observed
it return to the bar where the accused entered the offsale store. The accused was
unsteady and swaying when he walked. The officer approached the accused at the bar
and noted a strong smell of alcohol. The officer called for an ASD unit to be brought to
him and testified that it was brought in less than 10 minutes. The accused refused to
provide a sample indicating that he was confused and required more time. The accused
was charged with refusal to provide a sample after 15 minutes of waiting. The accused
was taken to the detachment and released the next morning. The police did not make
inquiries as to whether someone could have picked up the accused earlier. The
accused argued that he was overheld but did not serve a Charter notice. The Crown
conceded that he was held too long and suggested that a minimum fine could remedy
the overholding. The officer testified that the accused was held until morning because
he was intoxicated and they wanted to serve documents on him when he had sobered
up.
HELD: The accused was found not guilty of impaired driving due to a lack of evidence;
however, he was found guilty of refusing to provide a breath sample. The Court found
that the ASD unit did arrive in 10 minutes once requested and there was no
unexplained or unreasonable delay in this regard. The officer was also found to have
grounds to make the ASD demand and it was lawfully made. The accused admitted
that he knew that the officer wanted a breath sample and that he was talking loudly and
being argumentative. The Court noted that the determination regarding the refusal was
a question of fact. The Court found that the accused did not have a reasonable excuse
in the circumstances; the accused’s confusion and requests for more time were not
reasonable excuses.
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Criminal Law – Impaired Driving
R. v. Turnmire, 2014 SKPC 74 - Provincial Court, Gordon, April 29,2014 (PC14087)

The accused was charged with operating a motor vehicle while his ability to do so was
impaired by alcohol contrary to s. 253(1)(a) of the Criminal Code. The evidence
regarding the accused’s driving was that he: 1) almost didn’t stop at a stop sign; 2)
swerved and almost hit a curb; 3) made a wide turn; 4) turned into both lanes; 5) was
very close to a curb; 6) stopped at a stop sign longer than usual; 7) drifted toward the
curb and then the centreline; and 8) pulled over slowly. The evidence regarding the
accused was that he: 1) had difficulty finding his licence; 2) smelled of alcohol; 3) was
smoking with the window rolled down; 4) had poor coordination; 5) had bloodshot eyes;
6) had slurred speech; 7) tried to put his vehicle into park when it already was; 8)
spilled out of his vehicle; and 9) walked slowly and swayed. The accused indicated that
he had consumed three drinks. The accused was unable to provide a satisfactory
sample of breath. The video at the detachment showed that the accused conducted
himself in an appropriate manner and was generally cooperative.
HELD: The accused was found guilty. The Court accepted the officer’s testimony
regarding the accused’s driving. The Court determined that the fact that the officer
could not initially smell alcohol did not mean that the charge was not made out
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because when the officer first attended at the accused’s vehicle the window was down
and the accused was smoking. The Court concluded that looking at the totality of
circumstances the Crown had proved beyond a reasonable doubt that the accused’s
ability to drive was impaired by alcohol.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08 –
Appeal
Constitutional Law – Charter of Rights, Section 10(b)
Lachapelle v. Saskatchewan (Attorney General), 2014 SKQB 124 - Court of Queen's
Bench, Laing, April 28, 2014 (QB14117)

The appellant was convicted of operating a motor vehicle with a blood alcohol
concentration in excess of .08 contrary to s. 253(1)(b) of the Criminal Code. He
appealed on a number of grounds, the major one being that the trial judge erred in
ruling that the appellant’s s. 10(b) implementation right to counsel under the Charter
had not been breached. After the appellant had been taken to the police station, his cell
phone had been removed. He informed the arresting officer that he wanted a specific
lawyer and that her number was on his cell phone and asked for it. The officer refused
to return it to him, and at trial, the officer could not recall the appellant advising him that
the lawyer’s number was on the cell phone. The officer could not find a telephone
number for the lawyer in the telephone book and only located a number after he had
searched the Internet. He was unsuccessful at contacting her on behalf of the appellant
and asked him if there were other lawyers with whom he would like to consult. The
officer then tried without success to contact three other lawyers for the appellant. At
that point, the officer called Legal Aid and the appellant spoke to a lawyer. The
appellant argued that the trial judge’s observation that the police are under no
obligation to let a detainee use his cell phone for the purpose of contacting their lawyer
of choice was an error of law. The Crown argued that the trial judge had found the
appellant’s testimony not credible and that the appellant had never made the request to
access his cell phone. As well, the efforts made by the officer to contact a number of
lawyers had satisfied the implementation duty.
HELD: The Court dismissed the appeal. It found that the appellant’s argument that his
s. 10(b) right to counsel had been breached because detainees must be given a
reasonable opportunity to exercise their right, not the police on their behalf. The trial
judge erred when he stated that there was no obligation on the part of the police officer
to make the appellant’s cell phone available to him as part of his duty to provide him
with a reasonable opportunity to contact his counsel of choice. As an appellate court
must give deference to a trial judge’s assessment under s. 24(2) of the Charter of what
would bring the administration of justice into disrepute, the trial judge’s ruling that the
Certificate of Analysis regarding the Intoxilyzer readings was admissible, the Court held
that the judge’s error of law regarding s. 10(b) had not affected the appellant’s
conviction.
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Constitutional Law – Charter of Rights, Section 9
R. v. Papilion, 2014 SKCA 45 - Court of Appeal, Richards Herauf Ryan-Froslie, April 24,
2014 (CA14045)

The appellant was charged with impaired driving and driving with a blood alcohol
concentration over .08. The trial judge held that the appellant was arbitrarily detained,
in violation of his s. 9 Charter rights, and all evidence of impairment and blood alcohol
concentration was excluded pursuant to s. 24(2) of the Charter and the appellant was
acquitted. The Crown appealed the acquittal and the summary conviction appeal judge
found that there was no Charter breach and ordered a new trial (see: 2010 SKQB 475).
The appellant applied for leave to appeal this decision. At trial, the officer testified that
he stopped the appellant’s vehicle because there had been problems with vandalism in
a local park and the vehicle was seen in the area of the park. When the vehicle was
stopped, the appellant was in the driver’s seat with the seat reclined, and he appeared
to be hiding from the officer who had parked his cruiser behind the appellant’s vehicle.
When the officer approached the driver’s window, there was a smell of alcohol coming
from the vehicle, the accused had bloodshot eyes and he admitted consumption of
alcohol. The trial judge held that the appellant had been arbitrarily detained as soon as
the officer had parked behind the appellant’s vehicle. On appeal, the summary
conviction appeal judge found that the trial judge erred in finding that the accused had
been arbitrarily detained because under s. 209.1 of The Traffic Safety Act an officer
has an unfettered right to stop a vehicle to enforce the Act. It was implicit that an
officer has the power to approach the occupant of a vehicle that has already stopped.
As the officer approached the driver’s side door to ask the respondent for his license
and registration, he smelled alcohol. From that point on he clearly had reasonable
grounds to detain the respondent to investigate a drinking and driving offence. There
was no s. 9 breach because the respondent was not unlawfully detained. In obiter the
Court commented that in light of Grant, which had not been released when the trial
judge rendered his decision, the evidence should not have been excluded even if there
was a breach of s. 9.
HELD: The Court granted leave to appeal but dismissed the appeal and affirmed the
order for a new trial. The Court held that the summary conviction appeal judge had
erred in finding that the officer had had an unfettered right to detain the appellant
pursuant to s. 209.1 of The Traffic Safety Act. There was no evidence that the officer
was acting pursuant to a traffic safety purpose prior to questioning the appellant, and
the Act was not applicable to this case. The Court found that the appellant was not
detained at the point when the officer parked his vehicle behind that of the appellant,
as he was not blocked by it, nor had the officer indicated that the appellant was under
suspicion. The detention began when the officer presented himself at the window of the
appellant’s vehicle and began to question him, as a reasonable person would not have
felt free to leave. The detention was not arbitrary because the officer smelled alcohol
and had observed the appellant popping up to look out his window after he had
reclined in his seat. The officer then had reasonable grounds to suspect that the
appellant was in care and control of his car while impaired or with blood alcohol in
excess of .08. The ensuing questioning gave the officer proper grounds to make the
ASD demand and subsequent to the appellant’s fail, to the Breathalyzer demand.
© The Law Society of Saskatchewan Libraries
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R. v. Panipekeesick, 2014 SKCA 50 - Court of Appeal, Lane Ottenbreit Ryan-Froslie, April
21, 2014 (CA14050)

The Crown appealed the acquittal of the respondent of the charge of attempting to
extort money from a complainant contrary to s. 346(1) of the Criminal Code. The Crown
argued that the trial judge erred in his application of the law respecting extortion.
Secondly, by having found that the respondent was not a principal in the commission
of the offence, the trial judge erred in failing to consider whether the respondent was a
party to the offence and thus guilty of it pursuant to s. 21 of the Code.
HELD: The Court allowed the appeal and ordered a new trial. The trial judge had erred
in failing to use the credibility analysis, established by the Supreme Court in R. v. W
(D), and for failing to properly articulate the law with respect to extortion by apparently
holding that a person must have done an “overt act” when in fact the presence of the
respondent could be sufficient to establish the offence.
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Criminal Law – Procedure – Stay of Proceedings
Criminal Law – Child Pornography – Validity of Search Warrant
R. v. P. (D.), 2012 SKQB 520 - Court of Queen's Bench, McMurtry, December 13, 2012
March 21, 2014 (corrigendum) (QB12537)

The accused was charged with possession and creation of child pornography. He
requested a stay of both charges on the basis of issue estoppel, abuse of process and
s. 24(2) of the Charter and unreasonable delay. The child pornography charges were
laid in July 2010 following an investigation that began in July 2008. In separate
proceedings, the accused was charged with sexual assault that arose from the same
proceedings. The accused’s step-daughter made a complaint in July 2008 that the
accused had taken pictures of her while she was naked. The police immediately
obtained a search warrant. Because they were concerned about preservation of
evidence, the accused’s residence was searched at 4:45 am in accordance with the
time frame allotted in the terms of the search warrant. During the search a number of
computers and their hard drives were seized. The accused was arrested and charged
under s. 271 of the Criminal Code. Two years later he was charged with the
pornography offences. A trial date was not yet set. In April 2011 the charge of sexual
assault against the accused was judicially stayed due to unreasonable delay. Before
entering the stay, the Queen’s Bench judge had found a breach of s. 8 of the Charter
because the search of the accused’s home was conducted pursuant to an invalid
search warrant. Under s. 24(2) of the Charter, the judge excluded from the trial some of
the evidence that the Crown sought to rely on in this matter. The accused made a pretrial application on the grounds that: 1) issue estoppel applied to prevent the Crown
from seeking to admit evidence excluded in a different proceeding; 2) it would be an
abuse of process for the Crown to proceed with the child pornography charges after
the sexual assault charge was stayed; 3) if issue estoppel and abuse of process were
not applicable, the evidence seized should be excluded under s. 24(2) of the Charter;
and 4) there had been an unreasonable delay in bringing the child pornography
charges to trial.
HELD: The Court denied the application. It held with respect to each ground that: 1)
the Supreme Court’s decision in R. v. Duhamel applied to this case. Therefore, as the
previous application under s. 24(2) was an interlocutory matter, with the same limited
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right of review, this made issue estoppel unavailable to the accused; 2) the issues to
be considered under s. 24 were different in this child pornography prosecution than
they were in the sexual assault prosecution. The exclusion of the evidence in the latter
case would not “gut” the prosecution case, but in this matter, it would. The items
sought to be excluded were different as well. Only a fraction of the images that were
found as a result of the search were relevant to the sexual assault prosecution. The
continued prosecution would not be an abuse of process; 3) the judge in the previous
trial found that the Charter violation was inadvertent and not a wilful or reckless
violation of the accused’s Charter rights. Here, the Court found that the Charter search
was unreasonable and had grave consequences. The admission of the evidence would
not bring the administration of justice into disrepute and the case could not proceed if
the items seized were excluded. Therefore, the application under s. 24(2) was
dismissed; and 4) the total delay to the time of the hearing was 26 months. The Court
found that the accused waived his preliminary hearing in March 2011 pending the
outcome of the Charter application in the related proceeding, which added another 7.5
months to the delay. The actual delay was 18.5 months. The breadth and complexity of
the disclosure because of the large number of images and films disclosed as child
pornography and by the significant investigation required on seven different storage
devices made the case very complex. The accused had not relied on evidence of
actual prejudice. Therefore the delay was not unreasonable.
CORRIGENDUM dated March 21, 2014: [1] There should be a publication ban with
respect to the judgment dated December 13, 2012. [Publication Restriction: The
publication of these reasons is restricted such that any information that could identify
the comlainant M.H. herein shall not be published in any document or broadcast or
transmitted in any way.]
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Criminal Law – Sentencing – Long-term Offender
R. v. Ewenin, 2014 SKQB 131 - Court of Queen's Bench, Gunn, May 1, 2014 (QB14124)

The accused was convicted in 2007 of the offence of stealing while armed with a
weapon, contrary to s. 344(b) of the Criminal Code. He was then found to be a
dangerous offender and sentenced accordingly in 2009 (see: 2009 SKQB 207). He
appealed the sentence and the Court of Appeal set aside the dangerous offender
designation on the basis that there had been an error of principle made in determining
the accused’s status. The record before the Court did not allow it to properly determine
whether it should find him a dangerous or a long-term offender and referred the matter
back to the Court of Queen’s Bench for reconsideration (see: 2013 SKCA 50). In
reviewing the case, the Court considered the transcripts of evidence heard in the first
sentencing hearing and the exhibits filed as well as viva voce evidence and exhibits
filed in the new hearing. The accused had been in custody since the predicate offence
occurred in 2006 and he had pled guilty in 2013 to an assault with a weapon on
another inmate at the Saskatchewan penitentiary in 2010. His sentence for this offence
would be considered as part of the hearing. The facts of the predicate offence were
reviewed by the Court: the accused held a knife to a clerk’s body at a gas station while
demanding money and cigarettes; he threatened the clerk and the other employees
that he would shank them otherwise. The victim was not physically harmed but
continued to suffer significant lasting psychological impact. In the case of the assault on
the other inmate, the accused participated in it with a number of offenders from the
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Native Syndicate, and the accused struck the victim on the head while he was being
held. The victim suffered serious injuries, including a fractured skull. The Court
reviewed the accused’s background and criminal record. He was born in 1976, his
mother died when he was a toddler and he had never met his biological father. He was
placed in foster and group homes and one boarding school where he suffered physical
abuse. His formal education ended at grade 8. He began using alcohol at age 13 and
drugs at 15. He became addicted to alcohol. He was detained as a young offender at
age 13 and had 30 convictions as a young person. Some of them involved violence. As
an adult, his criminal record was lengthy and began in 1995 when he was first
sentenced to imprisonment in a federal institution. At that time he was assessed as
being at low risk to commit a violent offence and that he would be amenable to
programming. He had spent the majority of his adult life as an inmate in a variety of
different institutions. Although he participated in programs, the accused became a
member of an Aboriginal gang and continued to exhibit aggressive behaviour in prison.
When he was assessed by different psychologists for his first sentencing hearing, they
both testified that they believed that he should be designated as a long-term offender
but that he would have to deal with his substance abuse problems, renounce his gang
affiliations and develop some marketable skills. The problems that the accused had had
in the past in translating his learning obtained in the programs to life in the community
were identified and long-term support in the community was critical for him to obviate
the risk of reoffending. During the time that the accused had been held in custody after
the predicate offence, he had participated successfully in many programs, academic
and psychological, and had attended Alcoholics Anonymous. He became involved in
Aboriginal healing and spirituality. A number of officials associated with the federal
correctional system testified that the accused was trying to sever his gang association
and he had participated successfully in programs. They advised the Court which
institutions offered further programming to help the accused. One of the original
psychologists reassessed the accused in 2013 for the hearing and reported that the
accused’s involvement in programming had resulted in significant improvement since
2007 regarding his anger management and understanding his behaviour. He remained
at high risk to re-offend violently, though, if he did not address his substance abuse
issues while in the community. The psychologist suggested that a long-term offender
designation was appropriate if the accused continued to receive institutional
programming followed by a highly structured release plan. The accused testified that he
was committed to change and that he wanted to stay out of prison, abstain from alcohol
and drugs, renounce gangs and train for and get employment.
HELD: The Court designated the accused a long-term offender. He was sentenced on
the basis that the global sentence for the predicate offence and the later assault should
be long enough to allow the accused sufficient time to take full advantage of the
programs available in prison. The Court sentenced him to four and one-half years. The
predicate offence warranted a sentence of 10 years and the accused was given credit
for eight years on remand. He was sentenced to two year and one-half years
consecutive for the assault charge. Under s. 753.1(3) of the Criminal Code, the Court
ordered that the accused be supervised in the community for seven years after his
release from custody.
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R. v. M. (B.), 2014 SKPC 100 - Provincial Court, Bazin, May 16, 2014 (PC14089)

The issue to be determined was the voluntariness of a video statement provided by the
accused to the police. The accused was arrested and taken to the police station for a
sexual assault that had occurred one and half years previously. An officer took a
statement from the accused and did not give him another warning; the accused had
been given a warning five hours earlier. The statement was video and audio recorded
although the accused was not made aware of this. When the accused asked the officer
taking the statement if he would tell anyone what was said the officer said he wouldn’t.
The officer indicated that technically he did not tell anyone because it was told through
the video. Further, when the accused asked if he could leave, the officer indicated that
he could not leave because they still had a lot to do. The accused did not make a
Charter argument but relied on his common law right to silence.
HELD: The sole purpose of the statement was to get a confession; the Court did not
believe the officer when he said he technically did not tell anyone. The accused was
not reminded that he had a right to silence and that he did not have to answer
questions. Further, the accused was not allowed to leave the interview when he
wanted. The accused was not sophisticated, he had not had experience with the
police, and he was young and afraid and taken to an interview room after about five
hours in a cell. The accused did have an operating mind and the interrogation was not
overly oppressive. The Court concluded that the accused was induced to waive his
right to silence by the officer’s promise not to tell anyone what he said. The officer
should have reminded the accused of his right to silence and that anything would be
used against him. The officer intentionally misled the accused about his right to silence.
The Court had a reasonable doubt as to the voluntariness of the accused’s statement
and it was thus not admissible.
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Criminal Law – Strict Liability
Statutes – Interpretation – Traffic Safety Act, Section 203(1)
Traffic Safety Act – Motor Vehicle Offences – Passing Highway Workers or Equipment
Traffic Safety Act – Motor Vehicle Offences – Evidence
R. v. Shortman, 2014 SKPC 85 - Provincial Court, Martinez, April 17, 2014 (PC14066)

The accused was charged with an offence contrary to s. 203(1) of The Traffic Safety
Act, driving over 60 km/h passing highway workers or occupied highway equipment
within a work zone. The accused was charged as the owner of the vehicle, not
necessarily the driver. The offence was the result of a speed monitoring camera and
the Act allows the Crown to complete their case without calling any witnesses. The
accused testified that he was not sure if he or anyone with his consent drove by the
speed camera with his vehicle. He argued that he could not be convicted if it was not
plainly obvious that it was his vehicle.
HELD: The Court reviewed the photograph and found that the light conditions at the
time of the photograph were very poor and the image of the vehicle was somewhat
blurry with the licence plate covered in mud. The last three letters of the licence plate
could not be made out and the make and model of the vehicle could not be
determined. The Court found the accused not guilty because the Crown had to provide
an image of the vehicle that, at the very least, was of sufficient quality so that the
owner could confirm that the vehicle was the same make and model as his/hers and
the licence plate must be clearly visible.
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Employment Law – Labour Standards – Wage Assessment
Civil Procedure –Default Judgment – Setting Aside
Judges and Courts – Jurisdiction
101191387 Saskatchewan Ltd. v. Ministry of Labour Relations and Workplace Safety,
2014 SKQB 138 - Court of Queen's Bench, Scherman, May 8, 2014 (QB14151)

The plaintiffs applied to set aside a director’s certificate. The defendant (Hanson) had
obtained a default judgment in the amount of $6,900, which flowed from the filing of a
Labour Standards Branch certificate of wage assessment issued pursuant to s. 62.4 of
The Labour Standards Act. The defendant had been an employee of the plaintiff
company. The plaintiff (Hansen) was a director of the company. The defendant had
worked for them from January 2012 to February 2012, at which point he was fired for
cause. His job had been to maintain chainsaws used by other employees in clearing a
right of way for a power line near Key Lake. The defendant complained to the Labour
Standards Branch, claiming that he had worked 305 overtime hours for which he had
not been paid. The branch calculated the amount awarded in the wage assessment.
Before the assessment was made, an officer of the branch telephoned the plaintiff, who
explained that it would have been impossible for the defendant to have worked the
claimed overtime because work could only have occurred during daylight hours at that
time of year and location. The plaintiff deposed that he thought that the issue had been
resolved. However, the branch made the wage assessment and sent it by registered
mail and eventually registered a certificate in November 2012 in the Court of Queen’s
Bench. For various reasons, the plaintiff deposed that he did not learn of the wage
assessment or court judgment until July to August 2013 when he received a notice of
seizure of wages. He then pursued the matter with the branch in Regina. The
respondent (Ministry) argued that all statutory requirements were complied with, to
issue and serve a valid wage assessment and the assessment had not appealed
despite service on the plaintiff applicants.
HELD: The Court allowed the application and set aside the certificate and the
judgment. The Court ordered that the applicants could appeal the wage assessment
pursuant to s. 62 of the Act within 21 days of the decision. If they failed to do so, the
plaintiff could file the certificate again. The Court was satisfied that an order setting
aside the certificate would not seriously prejudice the respondents. The applicants had
established that the plaintiff Hansen was aware of the judgment in July 2013 and the
delay between that date and this application was explained in that the plaintiff had
undertaken to have the matter dealt with through the branch and by attempting to
commence proceedings in Provincial Court. The applicants’ failure to respond to the
initial assessment had been explained as well, as the Court accepted the plaintiff’s
evidence that he had not received the correspondence.
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Employment Law – Wrongful Dismissal
Haggarty v. Knight Archer Insurance Ltd., 2014 SKPC 125 - Provincial Court, Demong,
May 29, 2014 (PC14099)
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The plaintiff brought an action alleging that the defendant dismissed him from his
employment without notice or cause and in breach of the terms and conditions of his
employment contract. The plaintiff sought damages equivalent to the one month’s pay
for his final month worked pursuant to the contract, another month’s pay equivalent to
the one month’s notice required by the contract and commissions on new business
earned by him prior to his termination but not paid to him. The defendant alleged that it
discovered misconduct by the plaintiff after he was terminated that would constitute just
cause. The defendant denied that the plaintiff was entitled to a monthly salary or
commissions for new business. The plaintiff worked as an insurance broker for the
defendant and argued that the defendant had not taken any issue with his performance
before terminating his employment. The defendant called a number of witnesses to
testify regarding the alleged misconduct of the plaintiff such as that he had lost a
number of large accounts for the defendant due to poor service and that policies had
been cancelled due to his poor service and that he had overdue accounts.
HELD: The Court found that the plaintiff had been wrongfully dismissed. The
allegations of “after acquired cause” had not been substantiated by the defendant.
Although the plaintiff may not have performed his job to the satisfaction of the
defendant, the defendant chose not to terminate his employment in accordance with
the employment contract. The contract was freely entered into by both parties who
were sophisticated in business. It required a 30-day notice of termination and the
defendant failed to comply with this term. The Court held that plaintiff was entitled to
damages based on the contract, which established the salary of the plaintiff to be
$7,000 per month with a 10 percent commission on all premiums earned on new
business. Therefore, the plaintiff’s damages were set at $12,800, which included salary
for the remainder of the month in which the plaintiff was terminated and for one
month’s notice. The defendant owed the plaintiff client commissions in the amount of
$2,300. The Court allowed the defendant’s claim that the plaintiff had been overpaid for
holidays and set off the amount of $4,900.
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Family Law – Appeal – Divorce Judgment
Rishi v. Deo, 2014 SKCA 54 - Court of Appeal, Jackson Herauf Ryan-Froslie, April 30,
2014 (CA14054)

The appellant appealed the divorce judgment between himself and the respondent. The
parties separated in March 2011, when the appellant was required to leave Canada
and return to India. The respondent sought and received a divorce on the basis that
the parties had lived separate and apart for more than a year. An appeal from the
divorce judgment was filed and served purportedly from the appellant. It became
evident that the respondent requested the appeal and the lawyer prepared the
documents under the appellant’s name because the appeal period was soon ending
and he did not want the documents to be rejected by the Court. The documents
included a consent judgment allowing the appeal. Given the unusual nature of the
appeal, the Court of Appeal required the appellant to file an affidavit outlining all
relevant matters. According to the appellant, the divorce was sought by the parties’
families due to a misinterpretation of the reason for the appellant leaving Canada and
that the families had a change of heart when the divorce was granted. The appellant
indicated that he wanted to remain married to the respondent. The respondent agreed
with everything the appellant indicated.
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HELD: The Court of Appeal allowed the appeal pursuant to s. 21 of the Divorce Act,
which gives an appellate court the power to dismiss or allow an appeal from a divorce.
The Court of Appeal concluded that the application was motivated solely by the parties
desire to remain married and not for some other reason. Section 12(3) of the Divorce
Act indicates that a divorce does not take effect until the appeal period has expired
and, therefore, the Court of Appeal voided the divorce and the judgment was set aside.
© The Law Society of Saskatchewan Libraries
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Family Law – Child Protection – Permanent Order
C. (T.), Re, 2014 SKQB 115 - Court of Queen's Bench, Megaw, April 25, 2014 (QB14105)

The minister applied under s. 37 of The Child and Family Services Act for a permanent
order regarding three children apprehended by Social Services. The mother of the
children sought to avoid a permanent order. Each of the children had been in foster
homes for over three years at the time of the application. They were now eight, six and
three years old. The family consisted of nine children and they had all been
apprehended as a result of one of the children being seriously injured from a fall and
his parents had not obtained medical assistance until quite some time had passed,
primarily because the mother feared that the injuries would be blamed on her. Prior to
the incident, there had been a lengthy history between the family and child protection
services. The mother was an alcoholic and had anger management problems. A
number of parental services agreements had been arranged with her, so that she could
receive help with the care of her children and receive counselling for her mental health
issues and treatment for alcoholism. It was not clear that the mother had taken any
counselling during this period but had stopped drinking in December 2013. She
testified that she would do whatever was necessary to properly care for her children.
Evidence of the fairly severe psycho-social problems of each of the three children was
given by their foster parents. They testified that the children were improving in their
care and that they all needed stable environments with structure and routine. At the
conclusion of the evidence, counsel for the ministry and the mother agreed that the
children qualified under the Act as needing protection.
HELD: The Court granted the application. The mother had only recently changed and
had not presented a reasonable plan that convinced the Court to allow the children to
be returned to her care. Extending temporary orders pursuant to s. 37(1)(c) was not in
the best interests of the children in view of the fact that there had been no long-term
change in the mother’s difficulties.
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Family Law – Child Support – Retroactive
Family Law – Spousal Support – Retroactive
Dand v. Ady (Dand), 2014 SKQB 101 - Court of Queen's Bench, McIntyre, April 3, 2014
(QB14094)

The petitioner and the respondent were married in1996 and had two children, aged 20
and 15 respectively. The respondent wife left the family home with the children in 2008
and the petitioner issued a petition in 2009. The respondent sought interim child
support and spousal support in July 2010. The petitioner’s annual income as a self-

file:///H|/webLS/CaseMail/CM%2016-18.htm[15/09/2014 2:30:36 PM]

Case Mail v. 16 no. 18

employed trucker was set at $72,000 at that time, and he was ordered to pay child
support in the amount of $1,060 per month for the two children. No order was made
for interim spousal support. The issues before the Court were establishing whether the
respondent should receive current and retroactive child support, retroactive spousal
support and the division of family property. The most contentious problem was
establishing the petitioner’s income. He bought a 1986 model truck in 1995 and
incorporated as a trucking company, wherein he was the sole shareholder and director.
After submitting his company’s financial statements from 2006 to 2012 and corporate
tax returns for 2007 to 2011, the petitioner submitted that a three-year average of his
line 150 income was $57,500 for the purposes of child support. The respondent argued
that the entire income of the company before wages and income tax should be added
to line 150 of the petitioner’s income tax return. In 2011, the petitioner’s income was
$94,000 plus the net income of the corporation was $109,900 which would give him
income for the purposes of child support of $203,900. The petitioner rejected the use of
pre-tax corporate income as his truck was worn out and he was going to have to
replace it. The respondent’s income from 2008 to 2011 changed from a high of $49,000
in 2009 to $18,200 in 2011 when she had taken a maternity leave because she had a
child with her new partner. She had chosen to work part-time since the birth. The
respondent’s claim for child support retroactive to December 1, 2008, for the two
children and an ongoing support for the 15-year-old child was in the amount of
$63,500. The respondent testified that she had not requested child support in
December 2008 because she could not afford to hire a lawyer. The petitioner
acknowledged that they discussed support in November 2009. Eventually, the
respondent hired a lawyer and requested child support in April 2010. An interim
application was brought in August 2010. The petitioner had resisted paying child
support before the order was granted. When he failed to make any payment pursuant
to the order, the respondent had to resort to a continuing garnishee. The petitioner
argued though that the respondent should be denied retroactive child support because
it would cause him undue hardship and that the respondent had been dilatory. There
was evidence before the Court that the petitioner had taunted the respondent about his
financial success and that he would crush her.
HELD: The Court found with respect to the determination of the income of the petitioner
that s. 18 of the Federal Child Support Guidelines applied. Based on the evidence
before it and because of the petitioner’s need to replace his truck, the Court set his
income for 2011 at $94,000. As the respondent had chosen not to work full-time, the
Court imputed an annual income of $38,000 for the purpose of s. 7 expenses. The
Court found that the petitioner knew he had child support obligations as of July 2009.
He deliberately manipulated his income and resisted paying it. The respondent had a
reasonable explanation for her delay. The respondent had established her right to
retroactive child support. Using the petitioner’s 2011 income of $94,000 and factoring in
the interim order and the change in the status of the oldest child, the Court held that
the petitioner owed $15,000. This amount was reduced to $10,000 because of family
debt paid down by the petitioner during the period 2009 to 2011 and because of the
hardship it would impose on him. The petitioner was ordered to pay $1,060 per month
ongoing support for the other child. The Court dismissed the respondent’s claim for
retroactive spousal support from 2008 to 2011. The period in which it would be justified,
July 2010 to April 2011, the Court denied her claim as well. It based the decision on
the income of the respondent in 2011, her decision to work half-time after the birth of
her child, the fact that the petitioner’s income was not as substantial as the respondent
had believed and that he had paid family debt and spousal support during that time.
The Court valued the family property in issue and made the division.
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M. (J.D.) v. E. (T.), 2014 SKQB 121 - Court of Queen's Bench, Schwann, April 24, 2014
(QB14110)

The petitioner and respondent had one eight-year-old child. The child lived with the
respondent mother for the first five years of her life and she lived with the petitioner
father for the past three years. The child went to live with the respondent when he
found evidence of partying in the respondent’s home. In 2010, the respondent failed to
bring the child back to the petitioner and the Court eventually granted the petitioner
interim custody. The petitioner was unemployed and had been for several years. His
income consisted of social assistance and the child tax benefit. He did not have a
driver’s licence. The petitioner and child lived with the petitioner’s mother and sister in
Saskatoon in a non-alcoholic family. The child had her own bedroom in the house and
there was a backyard. The child was in grade three, and there was evidence that the
petitioner often had difficulty getting her to school on time and she had many absences.
Further, the petitioner’s mother usually attended parent/teacher interviews at the school.
A teacher from the child’s school testified that she had no concerns regarding the
child’s home or hygiene and said that she usually spoke to the petitioner’s mother if she
had any concerns. The respondent indicated that everyone knew she would be taking
the child on a permanent basis to Vancouver in 2010. While the child was with her in
Vancouver for several months, she never enrolled her in school. The respondent lived
on the reserve, which was four hours away from Saskatoon, and she was responsible
for all pick-ups and drop-offs of the child for access visits. The respondent lived on the
reserve in the home she grew up in, which had five bedrooms and a yard. The
respondent indicated she did not drink alcohol often and she was not a drug user. She
was working in the Band office and suggested that the child could go to the Band
office after school until she was done work or go with the respondent’s father when he
was not working. The respondent’s main concern with the petitioner was that she
thinks he actually resides at his girlfriend’s house most nights, and therefore, his
mother was the actual caregiver of the child. Both parties sought custody.
HELD: The Court found that both parents had a strong and positive relationship with
the child. Also, both parents were found to have the ability to meet the child’s
emotional and psychological needs. Further, neither party was found to lack the
financial means or proper housing to properly care for the child. The Court concluded,
after a review of the evidence as a whole, that the child was flourishing where she was
and that the petitioner was the psychological parent attentive to all of the child’s needs.
Also, the petitioner and his family valued the child’s education. The child’s best
interests were found to be met by continuing to reside with the petitioner. The parties
were awarded joint custody even though they had not communicated with each other
over the years. The respondent was given parenting time one weekend per month and
some or all of the school holidays. She was not ordered to pay child support because
she would pick up and drop off the child for their visits. Each party would be required to
notify the other party if they intended to travel outside of Saskatchewan with the child.
© The Law Society of Saskatchewan Libraries
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Family Law – Custody and Access – Variation – Appeal
Alix v. Irwin, 2014 SKCA 46 - Court of Appeal, Richards Caldwell Herauf, April 22, 2014
(CA14046)

The appellant and the respondent held joint custody of their five-year-old child pursuant
to a Queen’s Bench order made in April 2012. The child’s primary residence was with
the respondent. The appellant lived in Waldeck, 18 miles from Swift Current, where the
respondent’s residence was located. In September 2013, the respondent moved with
the child to Moose Jaw without informing or obtaining the consent of the appellant. The
appellant then brought an application to vary the order requesting that the child’s
primary residence be with him or, alternatively, that the respondent be required to
return the child to Swift Current. The respondent explained that she had moved
because housing was affordable in Moose Jaw and she had family there. The
Chambers judge ruled that there had been no material change in circumstances and
dismissed the application. The appellant appealed.
HELD: The Court granted the appeal. The Chambers judge had erred in failing to
consider the distance from the appellant’s home to the child’s new residence in Moose
Jaw and the impact that that would have on his ability to see her and have a
relationship with her. The Chambers judge also restricted his assessment of the new
circumstances to whether they affected the child’s needs and did not consider the
extent to which the appellant’s ability to meet those needs had changed. The appellant
had established a change in circumstances. The proceedings should move forward to a
pre-trial conference. Should the custody and access issues remain unresolved after the
pre-trial conference, the respondent would have to move back to Swift Current with the
child or the child would live with the appellant.
© The Law Society of Saskatchewan Libraries
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Family Law – Division of Family Property
Family Law – Division of Family Property – Unequal Division
Trusts and Trustees – Resulting Trust
Raabel v. Raabel, 2014 SKQB 129 - Court of Queen's Bench, Kovach, April 29, 2014
(QB14149)

The parties were married in 1994 and separated in 2006. Regarding the division of
family property, the petitioner argued that she was entitled to an equal share in the
value of farmland. The farmland in question had been held in the name of the
respondent’s father up to 1989. On the advice of the respondent for the purposes of
estate planning, his father added his wife and the respondent as joint tenants to the
title. The respondent testified that his father had not advised him of this change until
2006, after the separation had occurred. The respondent starting farming the land in
1990 and paid rent to his father. He made no improvements to it. His father died in
2010 and his mother in 2011. Until his death, the respondent’s father paid the taxes on
the land. He argued that at the date of the petition in 2009, the land belonged to his
parents and his interest was a resulting trust for his father. His mother’s property
interest in the farmland was held in her own right. The petitioner asserted that the
farmland had been gifted to the respondent by his parents and he was the beneficial
owner prior to their marriage in 1994. Therefore the four quarters should be equally
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divided between them pursuant to The Family Property Act subject to an exemption of
its value as at the date of the marriage. The petitioner also sought an unequal division
of the family home because the financial consequences of an equal division would
negatively impact her ability to pay out the respondent’s equity in compliance with the
Agreed Property Division. The agreement indicated that the petitioner would have to
make an equalization payment to the respondent in the amount of $105,500.
HELD: The Court held that the land was not the property of the respondent at the date
of the application and should not be divided. The Court refused to divide the value of
the family home unequally for financial reasons, as there was no basis in law to do so.
© The Law Society of Saskatchewan Libraries
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Statutes – Interpretation – Criminal Code, Section 322
Criminal Law – Theft – Data
R. v. Maurer, 2014 SKPC 118 - Provincial Court, Metivier, May 26, 2014 (PC14097)

The accused posted nude pictures of the complainant, his former girlfriend, to a
website. The images of her had been stored on her laptop. When she experienced
problems with it, she gave it to the accused for repair. He advised her that it could not
be repaired and that he could transfer the files on it through his computer to whatever
replacement device she purchased. The complainant told the accused that he could
keep the laptop for parts and arranged for him to preserve the data. When he
discovered the images, he told the complainant and she agreed that he could keep
them. When their relationship collapsed, the accused posted the pictures on the
Internet as well as distributing flyers at her workplace with a link to the website. The
complainant’s lawyer contacted the accused demanding that he take down the images
and he did so within 12 hours of them being posted. The accused was charged that he
did: 1) fraudulently and without colour of right use a computer system with intent to
commit an offence pursuant to s. 430(1.1)(c) of the Criminal Code, by stealing personal
data of the complainant and post it online without her permission, contrary to s. 342.1
of the Code; and 2) commit mischief in relation to data by willfully stealing data
belonging to the complainant and posting it online without her permission contrary to
sections 430(1.1) and 430(5) of the Code.
HELD: The Court found the accused not guilty of either charge. The particulars in both
charges stipulate that it was the act of theft that gave rise to the charges. The Court
should not overextend the definition of theft in the Criminal Code to deal with the
problem of sharing of confidential information.
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Statutes – Interpretation – Traffic Safety Act, Section 140
Criminal Law – Defences – Mistake of Fact
R. v. Perras, 2014 SKQB 117 - Court of Queen's Bench, Dawson, April 29, 2014 (QB14116)

The appellant appealed his conviction and sentence for operating a motor vehicle in
March 2012 while his driver’s licence was suspended contrary to s. 140(5) of The
Traffic Safety Act and sentenced to a fine of $400. The ground of appeal was that the
justice of the peace erred in law in characterizing the appellant’s defence as a mistake
of law and erred when he failed to consider the appellant’s defence of mistake of fact.
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The appellant’s driver’s licence had been suspended by SGI in March 2012 because of
unpaid fines. SGI had sent a letter on February 24, addressed to the appellant at his
post office box, advising that his licence would be suspended effective March 4 if his
outstanding fines were not paid. The appellant testified that he had no knowledge of his
suspension because he had never received the letter from SGI. He had changed post
office boxes without advising SGI and the letter had been sent to his previous box. The
appellant had been seen driving on March 14 by two officers in their cruiser. They had
run a CPIC query of his licence plate number and the search revealed that the
appellant had a suspended licence. The officers performed a traffic stop and the
appellant was issued a ticket. Before trial, the officer served on the appellant the
certificate of suspension, a notice of intention to tender the certificate and a certified
copy of the SGI letter. There was no evidence tendered that the SGI letter had been
mailed or delivered to the appellant prior to service of the certified copy. In rendering
his decision, the justice of the peace accepted the appellant’s testimony but held that
the appellant’s defence that he had not known that he was suspended was a mistake
of law.
HELD: The Court granted the appeal and set aside the conviction and the sentence.
Offences under The Traffic Safety Act are regulatory offences and s. 140(5) should be
construed as an offence of strict liability because of the penalty of potential
imprisonment. The justice of the peace erred in categorizing the appellant’s defence as
a mistake of law and in determining that due diligence or reasonable mistake of fact
defence was not available. After reviewing the evidence at trial, the Court held that the
appellant had successfully established the defence of mistake of fact. As there was no
evidence that the SGI letter had been sent, there was no basis on which it could be
found that the appellant’s lack of knowledge about the suspension was unreasonable
or a result of his own actions.
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Wills and Estates – Proof of Will in Solemn Form
Wills and Estates – Testamentary Capacity
deBalinhard Estate, Re, 2014 SKQB 162 - Court of Queen's Bench, Schwann, May 29,
2014 (QB14157)

The wife of the deceased sought to revoke letters probate of her husband’s estate and
she also sought an order requiring his last will and testament be proven in solemn
form, claiming that he lacked testamentary capacity to make the will. The deceased
was 78 at the time of his death and had separated from his wife of approximately 40
years nine months prior to his death. After separation, the deceased sought legal
advice and executed a new will whereby his two surviving brothers were named
executors and all property was bequeathed to his two surviving bothers and his
deceased brother’s children. After the deceased’s death, the wife filed a caveat;
however, the registrar issued a certificate that no caveat had been filed or received.
There was an error with the computer system recognizing the deceased’s surname.
The deceased’s farm labourer provided evidence of the deceased’s heavy drinking and
using a combination of sleep medication and alcohol during the time he executed the
new will. According to the farm labourer, the deceased had become very forgetful with
a severely impaired short-term memory. The wife deposed that the deceased was an
alcoholic for that last 25 years of their marriage with his memory fading in the last
couple of years. Further, according to the wife, the deceased became increasingly
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paranoid prior to their separation. A pharmacist indicated that the drugs prescribed to
the deceased could cause hallucinations. One of the deceased’s brothers provided
affidavit evidence that the deceased stopped drinking approximately two weeks before
making the new will and that he had no concerns about the deceased’s mental
capacity. The deceased’s neighbour and friend also deposed that he had no concerns
about the deceased’s mental capacity. The deceased’s business partner also said that
the deceased did not have any mental capacity issues. The deceased’s lawyer for over
30 years offered evidence that he never had a concern about the deceased’s mental
capacity or ability to competently handle his affairs.
HELD: The wife did not adduce evidence that would negate the deceased’s
testamentary capacity. The wife did adduce some evidence of the deceased’s mental
and physical state, but the evidence did not go to his testamentary capacity at the time
of executing his will. There was evidence that the deceased was a chronic,
longstanding alcoholic but there was no evidence that he was intoxicated when he
executed his will. There was also no evidence that alcoholism erodes cognitive ability
and, if it did, that the deceased’s alcoholism had reached that point. The only medical
evidence adduced showed that the deceased was discharged from the hospital after
being admitted for delirium related to alcohol withdrawal. The wife did not have
evidence to equate the delirium to lack of mental capacity or that it was longstanding or
pre-existing. Also, the date of the hospital admission was one month after the
deceased executed the new will and there was no connection in the evidence between
signing the will and admission to hospital with noted delirium a month later. Further, the
medical records indicated that: 1) the deceased did not suffer from any delusions or
hallucinations and he was oriented as to time and place; and 2) cognitive assessments
done on the deceased while he was in the hospital resulted in a doctor concluding that
he could make his own decisions. The Court also determined that even if the wrong
conclusion had been made about the wife’s evidence, the deceased’s estate presented
evidence to affirm the deceased’s testamentary capacity on the date of execution of the
will. For example, the deceased’s lawyer and preparer of the will provided evidence
that the deceased had the requisite testamentary capacity.
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Wills and Estates – Property – Exemptions – Retirement Savings Plans
Gheyssen (Estate) v. TTH Law Firm, 2014 SKQB 158 - Court of Queen's Bench, Elson,
May 27, 2014 (QB14146)

The applicant estate and respondent former solicitors for it sought a determination as
to the value of the testator’s property at the time of death. The applicant argued that
the value of the estate for the purposes of Part I, Statement of Property, of the
application for probate should not have included the deceased’s RRSPs with named
beneficiaries. As legal fees are based upon the value of the estate, the legal fees
therefore should be reduced by the amount of $150,500, being the amount of the
RRSPs. The respondent law firm argued that by operation of s. 8(1) of The
Administration of Estates Regulations, no exclusion existed for RRSPs, whether
payable to a beneficiary or not. The applicant submitted that the Court should have
regard to the definition of retirement savings plan as set out in The Queen’s Bench Act,
1998 and the Income Tax Act. The effect of these provisions was to the legislature’s
intention to exclude retirement savings plans with a named beneficiary from both the
gross assets and the valuation of the deceased’s estate.
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HELD: The Court granted the application. The RRSP funds did not form part of the
testator’s estate and should have been included in Part II of the Statement of Property.
The matter was to be referred back to the registrar to proceed with the assessment of
the original solicitor’s bill. The Court held that an RRSP is a retirement savings plan
within the meaning of both The Queen’s Bench Act, 1998 and the Income Tax Act and
qualify as annuities. If payable to a spouse or other beneficiary, they fall within the
exclusion set out in s. 8(3)(d) of the regulations.
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