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Bankruptcy – Absolute
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Bhowmick, Re (Bankrupt), 2014 SKQB 159 - Court of Queen's Bench, Thompson, May 28,
2014 (QB14156)

Bankruptcy – Absolute
Discharge – Family
Property Claim

The Superintendent of Bankrupcty and the Trustee of Bankrupcty opposed the
discharge of the bankrupt and sought a condition of discharge in the amount of
$20,000, which was approximately half the amount of the loans taken by the bankrupt
in the three months prior to assignment into bankruptcy. The superintendent and
trustee argued that the bankrupt continued to trade and preferred creditors when he
knew that he was insolvent and such conduct amounted to at least one of the s. 173
categories of conduct preventing absolute discharge in the Bankruptcy and Insolvency
Act (“BIA”). The bankrupt had operated a restaurant franchise unsuccessfully. He then
attempted to operate the business without the franchise, borrowing $50,000 from his
wife, but that too was unsuccessful and he assigned into bankruptcy. The issues for
the Court were: 1) did the bankrupt continue to trade knowing he was insolvent; 2) did
the bankrupt prefer creditors; and 3) what were the appropriate terms of discharge.
HELD: The Court found as follows: 1) the bankrupt did continue to trade after he knew
that he was insolvent. The bankrupt’s accountant had advised him to shut down the
business but the bankrupt continued to make attempts to keep it going. After the
accountant’s advice, the bankrupt ceased to pay off his credit card debt monthly and he
borrowed more money; 2) the bankrupt did make preferential payments within three
months prior to bankruptcy. He gave expensive gifts to family and friends to try and
preserve personal and business relationships with them; and 3) the Court thought that
the bankrupt believed he could turn things around financially right up until the point of
bankruptcy. However, some the bankrupt’s conduct led the Court to conclude that a
conditional discharge was required to protect the integrity of the bankruptcy system.
The Court ordered that the bankrupt pay $20,000 to the trustee for the benefit of the
bankruptcy estate prior to receiving an absolute discharge from bankruptcy.
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Bankruptcy – Absolute Discharge – Family Property Claim
Family Law – Division of Family Property – Bankruptcy
Family Law – Interspousal Agreement
Charles v. Becerra, 2014 SKQB 143 - Court of Queen's Bench, McIntyre, May 14, 2014
(QB14152)

The issue was whether the sale proceeds of the family home were exempt from seizure
under The Exemptions Act, which had not yet been repealed and replaced, because
the sale was not voluntary. The Bankruptcy and Insolvency Act outlines that property of
a bankrupt that is exempt from seizure pursuant to provincial laws is not divisible
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among creditors. The petitioner was the sole owner of the family home. The petitioner
and respondent separated and the family home was sold with the net proceeds being
held in trust. The same month that the home was sold the petitioner made a voluntary
assignment into bankruptcy. The petitioner was discharged from bankruptcy a year later
but the trustee in bankruptcy was not discharged. A few months later the petitioner and
respondent executed an interspousal contract whereby the respondent was entitled to
the net sale proceeds from the house subject to any claim by the trustee in bankruptcy.
The trustee argued that the net sale proceeds vested in them because at the time of
the sale of the house there was no interspousal contract or court order. At the time of
separation the respondent and children lived in the home with the petitioner paying for
most bills; however, the costs became too much and the parties concluded that they
had no choice but to sell the house.
HELD: The sale proceeds of the family home were exempt from execution and seizure.
The Court concluded that the house continued to be the family’s homestead even after
separation because all the petitioner took were his clothes, and the respondent and
children continued to reside in the house. The petitioner also continued to pay for all of
the costs associated with the house. Further, the Court found that the sale of the
house was not voluntary because the petitioner tried to continue to make all payments
for the house until he could no longer manage and it was determined that the only
option was to sell the house.
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Bankruptcy and Insolvency – Discharge – Breach of Bankrupt’s Duties

Criminal Law – Motor
Vehicle Offences –
Impaired Driving Causing
Death – Sentencing

The bankrupt applied to be discharged from bankruptcy. The application was opposed
by the discharged bankruptcy trustee. The bankrupt assigned in bankruptcy in June
2005. He disclosed to the trustee at that time that he owned assets with a value of
$2,800 and owed $34,700 in unsecured debt. The bankrupt, now 42 years of age,
assisted his wife to support his three stepchildren. Their net income was approximately
$4,000 per month. In 2006, at the automatic bankruptcy discharge hearing, the trustee
concluded that it should be opposed because the bankrupt had not met his bankruptcy
duties when he failed to provide the trustee with income and expense statements,
failed to cover the costs of the bankruptcy administration and failed to respond to
creditor inquiries about the share sale and disposition of share proceeds. The Court
ordered an adjournment of the hearing. Since that time, the trustee had apparently
been discharged. The discharged trustee’s opposition at the present hearing continued
to rest on the fact that the bankrupt had failed to inform it of the circumstances of a
non-arm’s-length transaction in which the bankrupt sold shares, six months before his
assignment, and then directed the balance of the proceeds, in the amount of $32,000,
to be paid to his father only days prior to the assignment. The trustee submitted that in
addition to failing to fulfil his duties, the bankrupt had deprived the bankruptcy creditors
of their interest in the proceeds when he diverted the funds to his father instead of
paying them to the trustee. The first issue raised was whether the discharged trustee
had standing to make the submissions at a discharge hearing. Counsel for the bankrupt
argued that doing so exceeded the trustee’s authority to perform “such duties as may
be incidental” to estate administration as per s. 41(10) of the Bankruptcy and
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Insolvency Act. The second issue was the scope of the Court’s authority to discharge
the bankrupt. Counsel for the bankrupt took the position that there were no facts that
established that his conduct fell within s. 173(1) of the Act. He had not reported the
share disposition to the trustee because he never received proceeds from the sale as
they were used to pay off his father’s shareholder loan to the corporation. The trustee
submitted that the opposite was true in that the bankrupt had failed to perform the
duties imposed by the Act when he had not reported the sale of the shares. The third
issue was the appropriate terms of discharge given the unique circumstances of the
bankruptcy. Counsel for the bankrupt argued that he was an honest but unfortunate
debtor without assets. The estate had been fully realized and the bankrupt fully
rehabilitated in the 10 years since his assignment. The trustee’s position was that,
based on the failure of the bankrupt to disclose the impugned transaction, he had failed
to meet his duties which prevented an absolute discharge.
HELD: The Court granted a conditional discharge. The Court found with respect to
each issue: 1) that it would admit the evidence provided by the discharged trustee.
There was no authority to support exclusion of it. Further, section 192 of the Act
provides the registrar with authority to summon and examine any person who is
capable of giving information respecting the bankrupt. The delay in completing the
administration of this bankruptcy was caused by the bankrupt’s failure to provide the
trustee with information it needed to complete its recommendation to the Court in
respect of the discharge application; 2) that the disposition of the shares within weeks
of the bankruptcy amounted to a preference, regardless of whether it was intentional or
not. The transaction triggered the bankrupt’s obligation to report it to the trustee under
s. 173(d) and s. 173(1)(o) as well as s. 158. Therefore the Court did not have authority
to grant an absolute discharge regardless of the length of the bankruptcy; and 3) the
bankrupt was meeting his obligations to his family and there was no evidence that he
ever had access to the funds that he paid to his father or that he spent his income
frivolously. However, a conditional discharge was warranted because of his failure to
disclose. The condition should not be so punitive as to force him to make another
assignment. The bankrupt was ordered to pay the trustee $3,600 by payments of
$150/month.
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Meridian Special Projects Corp. v. Empire Drywall Ltd., 2014 SKCA 62 - Court of Appeal,
Whitmore, June 2, 2014 (CA14062)

Meridian applied for leave to appeal the decision in Queen’s Bench chambers that
denied its application to dismiss the builders’ lien action of Empire Drywall and granted
the latter an extension of time to set its lien action down for trial (see: 2014 SKQB 93).
The chambers judge had rejected Meridian’s argument that the Court did not have
jurisdiction to grant the extension because the two-year limitation period set out in s.
55 of The Builders’ Lien Act had expired. The judge followed the decision of the Court
of Appeal in Terramax Sitework Ltd.
HELD: The Court granted leave. The proposed appeal was not prima facie frivolous or
bound to fail. The Court had not decided the point in Terramax whether the time frame
could be extended after expiration in light of the language used in s. 55(3). It was of
sufficient importance because the issue of whether the period can be extended was an
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unsettled question.
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Civil Procedure – Appeal – Leave to Appeal

R. v. Lofstrom

Clements v. Preece, 2014 SKCA 64 - Court of Appeal, Whitmore, June 2, 2014 (CA14064)

R. v. Nanapay

The applicant plaintiffs applied for leave to appeal the decision made in Queen’s Bench
chambers that dismissed the applicants’ application to strike the defendant’s amended
statement of defence. The applicants had obtained an interim injunction in 2007
requiring the respondent to remove a roadway obstruction placed by him on the road
providing access to their property. In 2011, the defendant was given leave to amend
his statement of defence.
HELD: The Court granted leave. The applicants had shown that the appeal was not
frivolous or destined to fail. If the appeal were to be successful, the action would be at
an end. The proposed appeal also raised the issue as to the appropriate test for
determining whether the implied undertaking rule had been breached and if so, what
the appropriate remedy would be.
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Classic Paving Inc. v. Fresh Air Enterprises Ltd., 2014 SKPC 132 - Provincial Court,
Demong, June 13, 2014 (PC14107)

The action commenced with the plaintiff claiming payment of an interim invoice from
the defendant for partial paving services done in the summer of 2012. The plaintiff’s
action was essentially for restitution based on quantum meruit and unjust enrichment
because of the defendant’s repudiation of the oral contract. The defendant argued that
it did not have to pay the interim invoice because: 1) payment was not due until all of
the work was complete; 2) the interim invoice was for more work than had been done;
or 3) the work was not of good and workmanlike quality; and 4) the product that was
used was unsuitable for its intended purpose. The defendant counterclaimed alleging
that the contract was frustrated so that they could repudiate the contract and be
awarded damages to put them into the position they would have been if the contract
had been completed. The plaintiff was hired by the defendant to recap existing
pavement in the defendant’s business premises. The parties disagreed on whether the
plaintiff advised the defendant that they should replace rather than recap a portion of
the area referred to as the “east side work”. The defendant also argued that he wanted
an assurance that the plaintiff would guarantee the work for a period of ten years. The
plaintiff applied a product called “fines”, which he had used for several years and which
he had used on the defendant’s premises on prior occasions. The evidence showed
that the recapped portion had six one-foot square indentations that were cosmetic and
likely caused from a semi truck with hot tires shortly after the recap was laid. The
defendant’s expert indicated that the recapping should be replaced with a different
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product that cost 20 percent more. The defendant measured the amount of work done
in the summer of 2012 and it came out to $4,091.51 worth of recapping, whereas the
plaintiff submitted an interim account of $8,400. The work remaining consisted of 1,950
square feet for the east side work and 880 square feet in another area. The parties
both indicated that they tried to contact one another in the spring and summer of 2013.
The plaintiff and a crew attended at the defendant’s business in July 2013 but were not
allowed to do the work. The defendant indicated that the east side work location had
deteriorated so much that a replacement had to be done, not just a recap. The
defendant repudiated the agreement at that time.
HELD: Where the evidence of the plaintiff and defendant differed, the Court preferred
the plaintiff’s evidence. The Court did not believe the defendant when he indicated that
he discussed a ten-year guarantee with the plaintiff or that there was no discussion
about the east side work. The Court concluded that the defendant was only looking to
recap the existing pavement even though the plaintiff advised that the east side work
should be replaced. The defendant had hired the plaintiff on previous occasions and
had both recapping and replacing done. The Court concluded that the work was
performed in a good and workmanlike manner and with a product that was suitable for
its intended purpose. The Court determined that the work was not completed because:
1) the defendant was unable to set aside enough time to have the parking lot closed
due to its busy season of sales; and 2) the plaintiff would not recap after September 15
due to the weather. The agreement between the parties was found to be a lump-sum
contract, and the defendant was within its rights to demand substantial completion of
the contract prior to remitting any payment. The contract was not substantially
completed. The defendant measured the amount of work done and it came out to
$4,091.51 worth of recapping whereas the plaintiff submitted an interim account of
$8,400. The contract was only 37 percent complete, and therefore, the defendant did
not have an obligation to pay the interim invoice at the time it was submitted. The
defendant had the right to repudiate the agreement due to frustration not breach. The
defendant was now required to have 880 square feet recapped at an increased cost of
$385, which was their loss for that portion. The plaintiff was not found to be
responsible to pay the entire dig-out and replacement cost of the east side work
because the life expectancy of replacement would be much longer than a recap and
the defendant was only entitled to be put in the position it would have if the contract
had been performed. The Court determined that after taking into account the
betterment by replacement, the defendant’s loss, if successful, could only be the
difference between ten years of replacement and ten years of recap, which was
$1,952.25, and which was reduced to $996.85 because the work had not yet been
done. The Court concluded that pursuant to s. 5 of The Frustrated Contracts Act the
plaintiff was entitled to restitution for the work done in the amount of $4,091.50. The
Court also held that it had authority to order restitution in the nature of quantum meruit
under s. 3 of The Small Claims Act. The defendant’s counterclaim was dismissed and
the plaintiff was granted a judgment in the amount of $4,091.50.
© The Law Society of Saskatchewan Libraries
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R. v. Yates, 2014 SKCA 52 - Court of Appeal, Jackson Klebuc Caldwell, May 1, 2014
(CA14052)

The Crown appealed from the summary conviction appeal decision finding that the
accused’s ss. 8 and 9 Charter rights were violated because the officer did not have
reasonable grounds to suspect the accused had consumed alcohol and also because
the appeal court excluded evidence without a proper Grant analysis. The Crown
argued that the evidentiary burden applicable to an ASD demand is reasonable
suspicion of alcohol consumption, not reasonable grounds. The accused’s vehicle was
stopped by police when it was swerving and travelling at speeds of 70 to 80 km/h in a
50 km/h zone. The officer detected alcohol coming from the vehicle, and the accused
had glossy, somewhat bloodshot eyes. The accused was given an ASD demand
pursuant to s. 254(2)(b) of the Criminal Code. The officer was not sure if there were
other occupants in the vehicle. The accused was arrested for impaired driving when he
failed the ASD. A breath demand was made pursuant to s. 254(3). The trial judge was
not sure whether the officer smelled alcohol directly on the accused's breath before or
after conducting the ASD test, and she concluded that he could not have had
reasonable grounds to suspect the respondent had alcohol in his body. The accused’s
ss. 8 and 9 Charter rights were found to be violated and the results of the ASD were
not admitted into evidence. The summary conviction appeal court dismissed the
Crown’s appeal, noting that the Crown could not rely on the smell of alcohol to form the
reasonable grounds for the ASD demand because there was no evidence led as to the
number of persons in the vehicle.
HELD: The majority of the Court of Appeal allowed the appeal and the accused’s
acquittal was set aside with a new trial ordered. The standard applicable in s. 254(2)(b)
for an ASD demand is less onerous than the standard for a breath sample in s. 254(3).
The trial judge and appeal judge misinterpreted the Crown’s burden by requiring them
to prove that the accused probably had alcohol in his body, whereas all that is required
is that the Crown prove a reasonable suspicion that a driver had possibly consumed
alcohol. It was not necessary that the Crown prove that the alcohol smell was
emanating directly from the accused’s breath. Applying the appropriate test, the appeal
court found that a reasonable person standing in the officer’s shoes and aware of all of
the factors would reasonably suspect that the accused had alcohol in his body. The
ASD demand and test did not violate the accused’s rights under ss. 8 or 9 of the
Charter. The second issue, the Grant analysis, was not discussed because no Charter
breaches were found. The appeal court did not enter a conviction but, given the nature
of the errors, ordered a new trial. In dissent, the judge held that the summary conviction
appeal judge and trial judge did not commit errors of fact or law. Because the officer
testified that alcohol was emanating from the vehicle and not directly from the accused
the dissenting judge found that the trial judge’s conclusion that the factors could not
amount to a reasonable suspicion was correct. Further support for the conclusion was
the testimony of the officer that he did not know if there were other occupants in the
vehicle. The dissenting judge concluded that the officer had the subjective belief that
the accused had alcohol in his body but that the conclusion did not stand up to the
objective scrutiny. To prevent possible prejudice at the new trial, the dissenting judge
did not discuss the exclusion of evidence.
© The Law Society of Saskatchewan Libraries

Criminal Law – Appeal

file:///H|/webLS/CaseMail/CM%2016-19.htm[29/09/2014 2:13:19 PM]

Back to top

Case Mail v. 16 no. 19
Criminal
Criminal
Criminal
Criminal

Law
Law
Law
Law

– Application to Expunge Guilty Plea
– Disclosure
– Impaired Driving
– Sentencing – Hearing

R. v. Fiske, 2014 SKQB 152 - Court of Queen's Bench, Konkin, May 23, 2014 (QB14153)

The appellant appealed the Provincial Court decision where his application to expunge
his guilty plea was denied and he was sentenced without a sentencing hearing. The
appellant argued that the guilty plea should have been expunged because it was made
without full disclosure or that s. 606 of the Criminal Code was not complied with when
his lawyer appeared by telephone without the appellant to change the plea to guilty.
The appellant argued that there should have been a sentencing hearing because he
did not agree with the facts presented by the Crown. The appellant was charged with
impaired driving and refusing to provide a breath sample on April 7, 2012. A guilty plea
was made to the impaired charge by the appellant’s second counsel over the phone on
October 16, 2012. That counsel withdrew on November 29, 2012. On May 3, 2013, the
expungement hearing was heard and the sentencing occurred with the appellant’s third
counsel. At the time of the guilty plea the Court did not make inquiries of the
appellant’s counsel at the time as to whether or not the guilty plea was voluntary,
informed and unequivocal. At the expungement hearing the counsel that entered the
guilty plea was unsure whether she had ever gone through the provisions of s. 606(1.1)
with the appellant.
HELD: There was reason to believe that the provisions s. 606(1.1) had never been
gone through with the appellant because: 1) the Provincial Court judge never
canvassed them at the time of the guilty plea; 2) the appellant’s counsel at the time of
the guilty plea indicated that she was not sure she had covered them with the
appellant; and 3) at the time of sentencing it became clear that the appellant either did
not know the facts the Crown would be relying on or was not agreeing to the facts
necessary for the elements of the offence. The appellant indicated that full disclosure
had not been made because there were some videos, since destroyed, that were not
disclosed and could have shown that the signs of the appellant’s impairment were not
as extensive as portrayed by Crown witnesses. The Court concluded that the Provincial
Court judge made a reviewable error and the appellant’s guilty plea was expunged and
a new trial was ordered. There was a lack of a determination as to whether or not the
appellant understood the consequences of the guilty plea and that the guilty plea was
an admission of the essential elements of the offence. Further, there were videos not
disclosed that may have caused the appellant to determine that a trial was worth the
risk. The appellant’s appeal with respect to the sentencing hearing was not allowed
because the Court did not find that the Provincial Court judge erred because the
appellant was given the minimum possible sentence.
© The Law Society of Saskatchewan Libraries
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R. v. Goosen, 2014 SKQB 135 - Court of Queen's Bench, Tholl, May 6, 2014 (QB14128)

The appellant appealed her conviction of failing to comply with a breath demand
contrary to s. 254(5) of the Criminal Code. The appellant testified that she had three
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alcoholic drinks from 4:30 pm to the close of the bar she was at. An officer followed the
appellant’s vehicle and noted that it drifted left five or six times and it was travelling at
only 55 to 60 km/hr in a 100 km zone. The appellant’s vehicle was pulled over at 2:43
am. The appellant indicated that her passenger was trying to retrieve a blanket from the
back seat and was bumping her arm causing her vehicle to drift. Further, she said that
she was concerned about the icy road conditions. The appellant was taken to the back
of the police vehicle and given the ASD demand. The appellant attempted to blow into
the ASD mouthpiece eight or nine times without it being sufficient enough for a
reading. The officer indicated that the appellant’s cheeks were not puffing out as most
people’s do, which he concluded meant that she was not trying to give a proper
sample. Another officer attended and also concluded that the appellant was not
earnestly trying to provide a sample of breath. The appellant testified that she was
blowing into the ASD as hard as she could and that she had no physical or medical
issues that would prevent her from being able to provide a sample. At no time was the
mouthpiece replaced on the ASD to see if that was the problem and the mouthpiece
that was used was not kept for evidence. The trial judge concluded that the officer
checked for an obstruction in the mouthpiece and did not find one and that the
discarded mouthpiece was not a Charter breach. The issues on appeal were: 1)
whether the Crown proved beyond a reasonable doubt that the appellant refused to
comply with a reasonable demand made pursuant to s. 254(2)(b); and 2) whether there
was a s. 7 Charter breach when the mouthpiece was discarded.
HELD: The appellant had to show that the evidence could not reasonably support the
trial judge’s findings. Whether there was a s. 7 breach was a question of law subject to
the correctness standard. The Court determined the issues as follows: 1) the appeal
court did not interfere with the trial judge’s finding of credibility in favour of the officers.
Whether or not the mouthpiece was obstructed therefore did not matter because the
Court determined that the appellant was not trying to properly blow into the ASD; 2) the
trial judge found that the appellant was not trying to provide a proper sample and
therefore examining the mouthpiece could not change the outcome. Also, the
mouthpiece was not lost intentionally and there was no negligence in that regard. The
trial judge was correct in concluding that the loss of the mouthpiece did not have
enough effect on the appellant’s ability to make full answer and defence so as to
constitute a s. 7 Charter breach. The appeal court also noted that even if the loss of
the mouthpiece had been found to be a Charter breach a stay of proceedings would
not have been the preferred remedy because that would have been disproportionate to
the breach.
© The Law Society of Saskatchewan Libraries
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R. v. Watson, 2014 SKQB 140 - Court of Queen's Bench, Scherman, May 9, 2014
(QB14131)

The appellant appealed his convictions and sentence for having care and control of a
vehicle while his ability to do so was impaired by alcohol and breaching probation. The
appellant argued that the trial judge erred: 1) in finding that he had care and control of
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the vehicle; and 2) in not ordering an Impaired Driving Treatment Program Report and
Pre-Sentence Report, which led to the imposition of an excessive sentence. The trial
judge relied on the presumption allowed in s. 258(1)(a) of the Criminal Code that says
a person occupying the driver’s seat of a vehicle is deemed to have care and control of
the vehicle. The appellant argued that the presumption could not be relied upon
because there was no evidence that he was occupying the driver’s seat. The trial judge
declined to order reports for sentencing noting that all he needed to learn could be
given by counsel. The trial judge imposed a sentence of six months’ incarceration
followed by nine months’ probation with conditions, a four-year diving prohibition, and a
recommendation that the appellant spend a portion of his sentence period at the
Impaired Driving Treatment Centre. The appellant had three prior convictions for driving
over .08 in 2002, 2003 and 2011. The appellant had a custodial sentence for the 2011
conviction and he had attended a Saskatchewan Impaired Driver Treatment Program at
that time. The appellant also argued that the reports were necessary to adequately take
into account the Gladue factors in sentencing although Gladue was never brought up to
the trial judge.
HELD: The appeal court found that there was evidence upon which the trial judge
could infer that the appellant was occupying the driver’s seat even though neither
officer expressly indicated so at trial. The appeal court did not interfere with this finding
of fact and therefore the conviction appeal was dismissed. The appeal court also found
that there were sufficient reasons provided by the trial judge for not adjourning the
matter to allow for reports for sentencing. There was no error of law made by the trial
judge. The evidence did not disclose that Gladue factors should have been considered
and therefore the trial judge did not err by not adjourning the sentencing to prepare
reports on that basis. The appeal court indicated further that even if the conclusion
regarding an error of law was incorrect, there was no substantial wrong or miscarriage
of justice in any event because the sentence imposed was not excessive.
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Criminal Law – Defences – Charter of Rights, Section 11(b)
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R. v. Smith, 2014 SKQB 142 - Court of Queen's Bench, Maher, May 13, 2014 (QB14133)

The appellant appealed his conviction for driving over .08 contrary to s. 253(1)(b) of the
Criminal Code and he also appealed the decision that his s. 11(b) Charter right, to be
tried within a reasonable time, had not been breached. The matter had been the
subject of numerous Crown and defence appeals ending ultimately with the accused
being found guilty and his Charter argument being dismissed. The initial trial decision
was November 28, 2008. The issues to be determined by the appeal court were: 1)
whether the admission of the certificate of analyses was correct; and 2) whether the
finding that there was no unreasonable delay and breach of the accused’s s. 11(b)
rights was correct.
HELD: The appeal was dismissed. The appeal court determined the issues as follows:
1) the trial judge admitted the certificate of analyses based on the evidence of an
earlier proceeding, to which the trial judge held he was bound. The appeal court held
that the trial judge properly instructed himself and did not commit an error in that
regard; and 2) the judge properly considered and applied the case law in determining
that the six years was not a Charter breach for unreasonable delay. The trial judge did
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not consider the time during the appellant’s appeal from conviction in his application for
delay. The delay was thus only 10 months and three days and this was found not to be
unreasonable.
CORRIGENDUM dated May 12, 2014:
[14] Paragraph [3] of my judgment dated May 12, 2014 and cited as 2014 SKQB 142
should read as follows:
>>>>[3] This matter has been before the court as follows:
November 28, 2008 - initial trial decision, accused acquitted (unreported);
July 6, 2009 - Rothery J. allowed Crown appeal of dismissal and ordered a new trial
2009 SKQB 277 (CanLII), (2009 SKQB 277, 336 Sask. R. 58);
December 7, 2009 - Court of Appeal for Saskatchewan dismisses defence appeal of
Justice Rothery’s decision of July 6th, 2009 2009 SKCA 139 (CanLII), (2009 SKCA
139, 343 Sask. R 199);
September 9, 2010 - Harradence P.C.J. excluded the certificate of analyses and
dismisses charge 2010 SKPC 127 (CanLII), (2010 SKPC 127, [2010] S.J. No. 524
(QL);
March 28, 2011 - Rothery J. hears Crown appeal and orders a new trial 2011 SKQB
129 (CanLII), (2011 SKQB 129, 373 Sask. R. 123);
December 5, 2011 - Court of Appeal for Saskatchewan dismisses defence application
for leave to appeal the March 28, 2011 decision of Rothery J. 2011 SKQB 129
(CanLII), (2011 SKQB 129);
October 15, 2012 - Carter P.C.J. dismisses appellant’s application for s. 11 (b) Charter
relief 2012 SKPC 158 (CanLII), (2012 SKPC 158, 407 Sask. R. 18);
May 28, 2013 - Baniak P.C.J. admits certificate of analyses (unreported);
June 27, 2013 - Baniak P.C.J. finds the accused guilty of count 2 of the information
(unreported).
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Criminal Law – Appeal – Stay Driving Prohibition
Criminal Law – Driving over .08
R. v. Lachapelle, 2014 SKCA 67 - Court of Appeal, Ryan-Froslie, June 18, 2014 (CA14067)

The appellant applied for an order staying the revocation of his driving privileges
pending the hearing of his appeal pursuant to s. 261 of the Criminal Code and s. 143
of The Traffic Safety Act. The appellant was convicted of driving over .08 contrary to s.
253(1)(b) of the Criminal Code and his summary conviction appeal had been
dismissed. The Crown argued that the stay should not be granted because the
appellant’s material was deficient. The Crown consented to allow the appellant to
remedy his material with respect to his criminal record and to indicate that the summary
conviction appeal court erred in determining the appropriate remedy for a breach of
right to counsel.
HELD: Appeal court judges have broad discretion when determining whether to grant a
stay of driving prohibitions. According to the Court of Appeal, the factors to consider
will vary depending on the circumstances of the offender and the offence. Two
considerations that must be included are whether the appeal is frivolous and whether
granting the stay is in the public interest. The appeal was found not to be frivolous.
The appellant required his licence for work. Also, the appellant’s last related criminal
conviction was 13 years ago when he failed to remain at the scene of an accident. The
Court of Appeal did not have any significant concern with respect to public safety.
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Further, the Court of Appeal noted that the driving prohibition was part of the sentence
for the appellant’s conviction and he may serve longer than ordered if he is prohibited
from driving while waiting for his appeal to be heard. The Court of Appeal concluded
that the public interest did not require that the appellant’s driving prohibition continue
pending the hearing of his appeal. The appellant’s driving prohibition was stayed for 90
days or until his appeal was heard, whichever was sooner.
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Criminal Law – Application for Court Appointed Counsel
R. v. Regnier, 2014 SKQB 144 - Court of Queen's Bench, Allbright, May 15, 2014
(QB14142)

The accused was charged with having possession of a controlled substance,
methamphetamine, for the purpose of trafficking, contrary to s. 5(2) of the Controlled
Drugs and Substances Act (CDSA). At his preliminary inquiry in March 2014, the
accused was committed to stand trial and represented by counsel because the Court
had granted an earlier application for a court-appointed lawyer. The appointment
expired after the hearing. The accused brought another application for court-appointed
counsel to represent him at trial on the ground that, as he is addicted to
methamphetamine, his memory and perception was impaired. The trial would be
complex and could result in a two-year jail sentence. The other ground was that the
accused relied on disability income of $2,500 per month, which was not sufficient to
allow him to hire counsel. His income was over the $985 per month eligibility level for
Legal Aid. The Crown objected to the appointment on the basis that the accused had
$125,000 equity in his home. In his earlier application, the Court had instructed the
accused to determine whether he could obtain a loan and set other conditions prior to
granting him an extension. The accused had failed to make any attempts to secure
funding using the equity prior to the application.
HELD: The Court dismissed the application. It found that the accused was not capable
of representing himself but that the accused had not shown that he was indigent.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Approved Screening Device – Refusal to Provide Sample – Forthwith
Criminal Law – Refusal or Failure to Provide Breath Sample – Approved Screening
Device
R. v. Bueckert, 2014 SKPC 130 - Provincial Court, Lavoie, June 11, 2014 (PC14106)

The accused was charged with refusing to provide a sample of breath, contrary to s.
254(5) of the Criminal Code, after a demand was made to him. The issue at trial was
whether the ASD demand was made forthwith upon the officer formulating his belief
that the accused had alcohol in his body. The Crown tendered a video/audio recording
of the relevant evidence. The officers observed the accused’s truck run through a red
light and strike another vehicle at 3:23 am. The emergency lights of the police vehicle
were activated and, therefore, so was the recording equipment. One minute after the
collision, the officer attended at the accused’s vehicle where he noted an odour of
alcohol from the vehicle and later from the accused’s breath. The officer advised the
accused that he was now being investigated for impaired driving. The accused was
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given the ASD demand approximately seven minutes after the collision and four
minutes after being placed in the back of the police vehicle. The officer explained the
demand and consequences for refusing to comply to the accused several times. The
accused refused to provide a sample without speaking to a lawyer, and he was placed
under arrest for refusal to provide a sample.
HELD: The Court held that the Crown proved beyond a reasonable doubt that the
officer made the ASD demand forthwith and within the parameters of s. 254(2) of the
Criminal Code. Taking into account all the circumstances, the four-minute delay from
being placed in the police vehicle and being given the demand was reasonable. Prior to
giving the ASD demand, the officer had to retrieve the ASD machine from the trunk, he
had to prepare it for the test, he had to take a few notes, and he had to confirm the
accused’s identity. The Court also concluded that the only safe, secure, and quiet
environment where the accused could be given the demand was in the police vehicle.
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Criminal Law – Assault – Assault Causing Bodily Harm
Criminal Law – Breach of Long-term Supervision Order
Criminal Law – Dangerous Offender Application – Dangerous Offender – Long-term
Supervision Order
Criminal Law – Sentencing – Dangerous Offender – Indeterminate Sentence
R. v. Lemaigre, 2014 SKPC 108 - Provincial Court, Ebert, May 9, 2014 (PC14090)

The accused was convicted of the following Criminal Code charges: 1) assault causing
bodily harm (s. 267(b)); and 2) failing to comply with a Long-term Supervision Order
(“LTSO”) (s. 753.3(1)). The Crown also applied for a determination that the accused be
declared a dangerous offender and be given an indeterminate sentence. The accused
argued that the Crown had not met the requirements of a dangerous offender because
they had not proved that there was a likelihood that the accused would fail to restrain
his behaviour in the future. The accused had 53 previous criminal convictions; 23
convictions were for violent offences, 12 of them against the same victim. The accused
was released from prison as a long-term offender on January 19, 2009. The
Programme Performance Report from that incarceration indicated that the accused did
complete required programming. In December 2009 the accused’s LTSO was
suspended briefly but no criminal charges were laid. In 2012 the accused was
convicted of two breaches of his LTSO. The accused’s parole officer indicated that the
accused’s main problem was alcohol and not violence. A forensic psychiatrist testifying
as an expert for the Crown indicated that the accused did not accept responsibility for
the harm and violence done, especially to his past common law wife. Further, the
expert indicated that the management the accused required could not be met in his
home community and that there should not be reliance on treatment to significantly
reduce the accused’s risk. He said that because of the accused’s personality disorder
he would maybe learn intellectually from programmes but would revert to old patterns in
real-life situations. The expert also questioned whether the accused could be effectively
supervised if he was to live in the northern trap line as suggested by the parole officer.
The expert concluded that the only effective control against reoffending against his
common law wife would be to keep the accused physically separate from her. Weekly
personal contact with the accused for the longest possible term was suggested.
HELD: The Court found that the first requirement of the dangerous offender application,
s. 753(1)(a), was met. Assault causing bodily harm is a serious personal injury offence
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as defined under s. 752(a) of the Criminal Code. The accused conceded that the
Crown proved there was a pattern of repetitive behaviour pursuant to s. 753(1)(a)(i).
There was no doubt to the Court that the accused’s record showed this violent
behaviour was repetitive and continuing. The Court also concluded that any future
restraint of the accused’s behaviour could not be dependent solely on the accused
because he lacked appreciation of the risk he posed. The accused was found to have
failed at restraining his behaviour and that failure would result in death or injury to
others. The Court also considered s. 753(1)(a)(ii) even though it was unnecessary
because the Crown had proven the elements of s. 753(1)(a)(i). The Court found that
the Crown had proven a pattern of persistent aggressive behaviour and that this pattern
showed a substantial degree of indifference by the accused respecting the reasonably
foreseeable consequences of his behaviour. With respect to sentencing, the Court
noted: 1) there was no evidence that the accused was treatable; 2) the new offence
was committed while the accused was on a LTSO; 3) the accused breached his LTSO
on three occasions; and 4) the various Gladue sentencing factors were present. The
Court found that there was no reasonable expectation that a sentence less than
indeterminate would protect the public against commission of a serious personal injury
offence and the accused was thus sentenced to an indeterminate sentence in a
penitentiary. The accused was sentenced to 12 months’ time served for the breach of
LTSO.
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Criminal Law – Assault – Assault Causing Bodily Harm
Criminal Law – Defences – Consent
R. v. Reaume, 2014 SKPC 113 - Provincial Court, Gray, May 14, 2014 (PC14094)

The accused was jointly charged with another accused with assault causing bodily
harm contrary to s. 267(b) of the Criminal Code. The other accused entered a guilty
plea to the lesser included offence of common assault. The accused had driven to a
convenience store after having consumed alcohol with his co-accused at a bar. The
accused parked his large truck behind that of the complainant’s. The co-accused and
his father parked their vehicle beside the complainant’s car. The complainant came out
of the store and saw that the truck was blocking him and took out a flashlight to see if
his vehicle had been damaged. He then approached the accused and asked him to
move his truck. The accused refused and continued conversing with the co-accused.
The complainant repeated his demand and then said that he would call the police. The
accused responded belligerently. The complainant went to a phone booth and the
accused approached him from behind and struck him with his fist. The complainant
then hit the accused with his flashlight. The fight continued and the complainant fell to
the ground. The accused continued to punch and kick him in the face and head while
he was lying in fetal position. The complainant ran into the store and called 911. The
complainant suffered bruising to his face and body. His injuries took two weeks to heal
and the vision in one eye was compromised for the same period. There was no
permanent damage. The accused argued that the complainant’s version of events
should be rejected and that the complainant struck the first blow with a flashlight.
Therefore what followed was a consensual fight and the accused would have the
benefit of s. 265(4) of the Code.
HELD: The Court found the accused guilty. The accused’s testimony was not credible
and his memory and that of the co-accused had been affected by alcohol. The
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evidence supported the complainant’s position that he had not wanted to fight. He
struck the accused with the flashlight in the face of aggressive and drunken behaviour
of the accused. The Court could not infer consent where the complainant used force
because he justifiably feared an assault upon himself. Furthermore, the accused
intended to cause serious bodily harm because he continued to attack the complainant
when he was on the ground.
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Criminal Law – Assault – Common Assault
R. v. Kutsak, 2014 SKQB 150 - Court of Queen's Bench, Ball, May 22, 2014 (QB14137)

The accused was charged with common assault contrary to s. 266 of the Criminal
Code. The accused operated a daycare in her home. Two children, a brother and
sister, who attended the daycare had anger management problems. The children
quarreled and the accused separated them. The accused testified that when she took
the brother, aged six, to another room, he bit her thumb while she was holding him by
the arm. She reflexively slapped him on the cheek to make him stop, which he did.
When the children’s grandmother came to pick them up, the accused told her of the
incident. The grandmother testified that she did not notice a mark on the boy’s face at
that time. She returned the children to her daughter’s house and related what had
happened. The mother later noticed a mark on the boy’s face and took a picture of it
on her cell phone. The next day the children were taken to the accused’s daycare but
then withdrawn by their mother, who reported the incident to the Ministry of Social
Services. A six-month investigation was held and the charges laid.
HELD: The Court found the accused not guilty. The Court found that the child had
bitten the accused’s thumb and the accused acted reflexively in striking him, which
could not be said to be intentional within the meaning of s. 265 of the Code.
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Criminal Law – Child Abduction – Sentencing – Appeal
Criminal Law – Jurisdiction – Appeal
R. v. Levin, 2014 SKCA 66 - Court of Appeal, Lane Caldwell Herauf, May 29, 2014
(CA14066)

The appellant appealed from his conviction and sentence for abduction under s. 283(1)
of the Criminal Code. At trial, the appellant pled guilty (see: 2014 SKPC 25). In his
appeal, he sought a stay of proceedings and to set aside his sentence of 15 months’
imprisonment, less credit for pre-sentence custody. The Crown appealed the sentence
on the basis that it was not proportionate to the gravity of the offence and the
appellant’s moral culpability. The appeal from conviction rested on the issue of whether
the trial judge had jurisdiction over the offence, as it had been committed outside of
Canada.
HELD: The Court dismissed the appellant’s appeal from conviction and sentence and
allowed the Crown’s sentence appeal. It found that the appellant had made an informed
guilty plea in open court and the trial judge had confirmed that the appellant’s plea was
voluntary. By doing so, the appellant was taken to have submitted to the jurisdiction of
the Court. The trial judge questioned the appellant a number of times whether he
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objected to the jurisdiction of the Court and the appellant confirmed that he was not
disputing it. There was a real and substantial connection between the offence and
Canada, which was all that was necessary to make an offence subject to the
jurisdiction of a Canadian court. The Court found that the trial judge had
misapprehended some of the circumstances of the offence and this had led him to
impose a sentence that was disproportionate to its gravity and to the appellant’s
culpability and the substantial blameworthiness of the appellant’s conduct. The
appellant was sentenced to two years less a day incarceration, less credit for the 108
days spent on remand.
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Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking
Criminal Law – Defences – Charter of Rights, Section 8, Section 9
R. v. Nguyen, 2014 SKPC 136 - Provincial Court, Matsalla, June 18, 2014 (PC14109)

The two accused were jointly charged with possession of cannabis marihuana, in an
amount exceeding three kilograms, for the purposes of trafficking, contrary to s. 5(2) of
the Controlled Drugs and Substances Act. The accused argued that their ss. 8 and 9
Charter rights had been infringed such that evidence should be excluded. The
accused’s vehicle was pulled over for speeding and to check the driver’s licence,
registration and sobriety. When the male driver opened the glove box to retrieve the
registration, the officer noted that there were two cell phones inside it. The officer also
asked the female accused, the only passenger, for her identification. The officer
indicated that he asked for the passenger’s information too because both accused
seemed nervous with trembling hands. There was a third cell phone in the car, the car
was registered to a third party, and there was no luggage noticed even though they
said they were travelling from Calgary to Regina. There were some confection snacks
in the vehicle. The officer returned to the police car to do computer checks. The
computer checks did not reveal any warrants, criminal records or court dates but did
reveal the female accused as a person of interest with respect to the production of a
controlled substance in British Columbia. The accused were advised that they were
being detained for a drug investigation and were taken to the police vehicle. A search
dog indicated that there were drugs in the trunk of the vehicle so the accused were
arrested and the trunk was searched. There were 40 small bags of marihuana located
within larger bags. The total weight of marihuana was 20 pounds. The officer admitted
that he did not have the authority to ask the female accused for her licence and that
her hands may have been shaking because of caffeine.
HELD: A vehicle can be stopped pursuant to s. 209.1 of The Traffic Safety Act and the
driver is obligated to provide licence and registration documents. The passenger does
not have to provide licence and registration documents. Because the officer had
documents from the female passenger, he gained additional information from the
computer search. The Court reviewed the other factors given by the officer for his
suspicion and concluded that as a whole they could point to a suspicion of narcotics in
the vehicle. The suspicion was found not to be a generalized one, but rather based on
specific observations of both accused. The Court concluded that a reasonable person
faced with the factors the officer was faced with could have reasonably suspected that
the accused could be involved in criminal activity. The accused’s s. 8 and s. 9 Charter
rights were not violated and all evidence was admissible.

file:///H|/webLS/CaseMail/CM%2016-19.htm[29/09/2014 2:13:19 PM]

Case Mail v. 16 no. 19
© The Law Society of Saskatchewan Libraries

Back to top

Criminal Law – Controlled Drugs and Substances Act – Production of Marijuana –
Sentencing
R. v. Ngo, 2014 SKQB 155 - Court of Queen's Bench, Gunn, May 29, 2014 (QB14145)

The accused entered a guilty plea to a charge of producing marijuana contrary to s.
7(1) of the Controlled Drugs and Substances Act (CDSA). He had been investigated by
the RCMP as a result of their discovery in equipment in his vehicle that was consistent
with the production of marijuana. Later they learned that the electrical consumption at
his residence was triple that of other similar homes. After searching his home under a
general warrant, the RCMP found a large grow-op. When they returned with a CDSA
warrant, the plants were gone and the operation dismantled. The accused was 39, a
landed immigrant who had lived and worked in Regina since 2009. He had recently
purchased a barber shop business and was in a supportive relationship. He had no
previous criminal record, had pled guilty and was considered at low risk to re-offend.
The aggravating factors were that the accused had established a substantial
commercial operation and had done so in order to make a profit. The defence argued
that the accused should receive a conditional sentence and the Crown argued for a 15month term of incarceration.
HELD: The Court sentenced the accused to imprisonment for 12 months to meet the
purposes of deterrence and denunciation.
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Criminal Law – Defences – Charter of Rights, Section 10(b), Section 24
Criminal Law – Impaired Driving – Blood Alcohol Level Exceeding .08 – Rights to Counsel
R. v. Lofstrom, 2014 SKPC 91 - Provincial Court, Gray, April 30, 2014 (PC14073)

The accused was charged with operating a motor vehicle while his ability to do so was
impaired by alcohol and with driving over .08 contrary to ss. 253(1)(a) and 253(1)(b) of
the Criminal Code. An officer received a call regarding a suspected impaired driver at
1:00 am. The caller gave a description of the vehicle, including the licence plate. The
officer located and followed the vehicle, observing it cross the centre line three times,
brake abruptly, turn sharply, and drive onto and off of a snowbank. The officer stopped
the accused’s vehicle to check for sobriety. When the officer attended at the vehicle,
the accused was the lone occupant and he admitted to having two drinks, with the last
one being several hours earlier. The officer did not smell any alcohol. The accused did
not have any mobility difficulties and he counted backwards from 64 to 58 without
difficulty. The accused had glossy, watery eyes so the officer gave him an ASD
demand and the test resulted in a “fail”. Prior to being taken to the detachment, the
officer retrieved the accused’s phone from his vehicle for him, where he also located
marihuana. The accused was arrested for impaired driving and taken to the detachment
where he was given a phone book and told he could contact any lawyer he wished.
After 20 minutes alone in the phone room, the accused indicated that he did not like
any of the lawyers provided by the police. He was told he could choose any lawyer
from the phone book or call Legal Aid duty counsel. Approximately 10 minutes later the
accused again indicated that he wanted to call a lawyer but was not sure who. Almost
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10 minutes later Legal Aid duty counsel was called for the accused. A few minutes
later the officer noticed the accused was simply holding the telephone up to his ear but
no one appeared to be on the other end. The officer asked to speak to the lawyer on
the phone but the accused would not let him. The accused was warned about being
charged with refusal to provide a breath sample. An officer suggested to the accused
that they could tell if the phone was connected, at which point he put down the phone.
The accused was not given a Prosper warning nor was he asked if he was satisfied
with his call to his lawyer. The accused argued that his s. 10 Charter right to counsel
was breached for the following reasons: 1) he was not provided his rights to counsel
when the officer investigated, pursuant to the Controlled Drugs and Substances Act
regarding the marihuana; 2) he was not given a reasonable opportunity to consult a
lawyer; 3) the police used deception to terminate his consultation; and 4) he did not
unequivocally waive his right.
HELD: The Court determined the s. 10 Charter issue as follows: 1) the officer was not
required to charge the accused for the drug offence and therefore there was no
obligation under s. 10 of the Charter. The evidence obtained was unrelated to the drug
charge; 2) the accused was provided with sufficient time (62 minutes) within which to
contact a lawyer and the officer assisted as much as he could; 3) the accused sat with
his ear to the phone receiver without talking for a number of minutes and, therefore, it
was fair for the officer to conclude that there was no one on the other end of the
phone line and that the accused was no longer exercising his right to counsel. The
accused was not diligent in exercising his right to counsel. He chose to put down the
phone and thereby ended his right to counsel; 4) there was no violation of the
accused’s right to counsel and no circumstances were found to warrant a Prosper
warning. The Court noted that even if a s. 10 Charter breach had been found, the
evidence would have still been admitted because the breach was not serious given the
length of time the accused had to contact a lawyer and the accused’s stalling tactics.
The Charter violation would have had a minimal impact on the accused because he did
contact a lawyer and did not express any dissatisfaction with the contact. The exclusion
of reliable scientific evidence, the Certificate of Analysis, would discredit the
administration of justice. The Crown did not pursue the impaired charge but the
accused was convicted on the .08 charge.
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Criminal Law – Fraud – Sentencing
R. v. Fast, 2014 SKQB 161 - Court of Queen's Bench, Danyliuk, May 30, 2014 (QB14141)

The accused, Ronald Fast, entered guilty pleas to three counts against him, being
fraud contrary to s. 380(1)(a) of the Criminal Code, making false statements to induce
third parties to invest in an enterprise contrary to s. 400(1)(c)(ii) of the Code, and
possession of proceeds of crime contrary to s. 354(1) and s. 355(a) of the Code. His
daughter, Danielle Fast-Carlson, had been found guilty at trial of fraud contrary to s.
380(1)(a) of the Code and making false statements to induce third parties to invest in
an enterprise contrary to s. 400(1)(c)(ii) of the Code (see: 2014 SKQB 84). The
sentencing of each accused was the remaining matter to be decided. The Crown
sought a term of imprisonment for 10 years for Ronald Fast and a shorter term of
incarceration for Danielle Fast, to be decided by the Court in acknowledgment of her
lesser culpability. Defence counsel for Ronald Fast submitted that in view of his age
(71), depression and poor health, that a sentence to be served in the community would
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be appropriate. It would be for the maximum term with house arrest, followed by
probation for three years. Danielle Carlson-Fast’s counsel argued for a similar
disposition, but if incarceration were ordered, then a 30-month term would be
appropriate.
HELD: The Court sentenced: 1) Ronald Fast to seven years’ imprisonment, all
sentences to run concurrently. The Court recommended that sentence be served at the
Regional Psychiatric Centre because of his physical and psychiatric needs. The
accused was ordered to make restitution in the amount of $16,742,440 pursuant to s.
738 of the Code. The Court held that the only factors that it would accept as mitigating
were: that the accused did not have a criminal record; that his guilty plea saved the
Court time and witnesses from testifying; and his serious health problems. The Court
rejected counsel’s apologies on behalf of the accused as mitigating, as the accused
had not admitted culpability or expressed remorse, and in fact considered himself to be
a victim. The accused’s attempt to blame his former legal counsel was also not
accepted as mitigating. The excuse that it was not the accused’s greed that prevented
him from facing his investors but his pride was also rejected as a mitigating factor. His
good reputation in the community was not considered a mitigating factor in the
circumstances of fraud. The Court found the aggravating factors to be: the magnitude
of the fraud ($16.7 million); that a large number of investors had lost significant savings
when they were elderly and unable to replace them; and that the accused had carried
on his enterprise when he knew that his business was failing in a long-term, deliberate
deception; 2) Danielle Fast-Carlson to 30 months’ imprisonment with the
recommendation that her need to be in contact with her young children be considered a
factor by corrections officials. She was ordered to pay restitution in the amount of
$1,000,000 pursuant to s. 738 of the Code. The mitigating factors considered by the
Court were that: she did not have a criminal record; she had not profited from the
scheme; the degree of her culpability for the scheme of defrauding was much lower
than that of Ronald; she had expressed a willingness to compensate the investors; and
she was a parent with two young children. The aggravating factors were similar to
those described in relation to the size of the fraud and the number of investors and
that, as a professional accountant, she was in breach of her ethical responsibility.
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Criminal Law – Impaired Driving
Criminal Law – Driving over .08 – As Soon As Practicable
Constitutional Law – Charter of Rights, Section 9 – Arbitrary Detention – Overholding
Constitutional Law – Charter of Rights, Section 12 – Cruel and Unusual Punishment
R. v. Spice, 2014 SKPC 69 - Provincial Court, Lang, May 6, 2014 (PC14078)

The accused was charged with impaired driving and driving with a blood alcohol level
over .08. The accused argued that the breath samples were not taken as soon as
practicable because the police officers waited at the scene for a tow truck for 22
minutes. The accused argued that the Certificate of Analysis should be excluded. The
accused further argued that he was arbitrarily detained contrary to s. 9 of the Charter
because he was lodged in cells for 7.5 hours after his arrest. He further argued that his
rights under s. 12 had been breached because he was not provided with a mattress or
food during his 7.5-hour incarceration.
HELD: The accused was acquitted of the .08 charged, but convicted of impaired
driving. The Certificate of Analysis was excluded on the basis that the samples were
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not taken as soon as practicable. The officers provided no justification for towing the
vehicle and the evidence did not satisfactorily explain the 22 minutes that was spent
roadside. The evidence did not demonstrate a need to tow the vehicle given that it was
lawfully parked in a well-lit, commercial area and the evidence did not suggest that the
officers had done anything to move the process along by checking if another tow truck
was available or calling for another officer to attend the scene to wait for the tow truck.
The Court also found that the accused had been arbitrarily detained because he was
held in cells following the breath tests. The Court held that there was no single
legitimate reason for detaining the accused. There was also evidence to suggest that
the accused’s detention until sober was not required in this case because he
demonstrated good behaviour and good balance. The officer made no attempt to
contact a sober adult to take the accused home. The choice to detain the accused was
made with complete disregard for the accused’s rights under s. 9. Although the Court
found a breach of s. 9 on the basis of the detention, it went on to hold that the length
of time the accused was detained was not arbitrary because of the high BAC readings.
The accused’s argument that his rights under s. 12 of the Charter were violated failed.
There was no evidence that failing to provide the accused with a mattress or food for
7.5 hours would outrage standards of decency. A stay of proceedings under s. 24(1)
was not an appropriate remedy. The Charter breach under s. 9 could be taken into
account on penalty under s. 24(2). The accused was convicted of impaired driving on
the basis of multiple indices of impairment noted by the officers.
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Criminal Law – Motor Vehicle Offences – Driving While Disqualified
R. v. Nanapay, 2014 SKPC 103 - Provincial Court, Plemel, June 10, 2014 (PC14102)

The accused was charged with operating a motor vehicle while disqualified from doing
so by reason of an order pursuant to s. 259(1) of the Criminal Code contrary to s.
259(4) of the Code. The Crown filed a certificate that he was disqualified from securing
or holding a licence and from operating a motor vehicle in this province pursuant to s.
74(2.1) of The Vehicle Administration Act (VAA). The Crown also referred to convictions
under The Highway Traffic Act (HTA). Both Acts had been repealed and replaced but
were considered because there had been reference to them in the certificate.
HELD: The Court found the accused not guilty. The Court was unable to determine
from the certificate filed whether the accused’s disqualification pursuant to s. 74(2.1)
was related to an underlying Criminal Code conviction or discharge.
© The Law Society of Saskatchewan Libraries

Back to top

Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 8, Section 9
Criminal Law – Motor Vehicle Offences – Impaired Driving
R. v. Larocque, 2014 SKPC 102 - Provincial Court, Kalmakoff, May 14, 2014 (PC14084)

The accused was charged with impaired driving and driving while over .08. He brought
a Charter application, arguing that the police arrested him and demanded breath
samples without having reasonable rounds to believe that his ability to drive was
impaired by alcohol, thereby violating his s. 8 and s. 9 rights. Under s. 24(2), he sought
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the exclusion of the evidence, his breath samples. He also argued that the evidence
had not proven the charge of impaired driving. Just before 1:00 am, the accused had
driven into the back of another car that had been stopped for a red light. A police
officer had been stopped at the same intersection. She approached the accused to
determine if he was alright as his air bags had deployed and there was significant
damage to the front of his vehicle. The officer noticed that the accused’s eyes were
glossy and red and that he smelled of alcohol. The accused admitted that he had had a
couple of drinks. While she was talking to the accused, she also noted that he was
stepping side to side as though he was having difficulty with his balance. At about 1:00
am, the officer arrested the accused for impaired driving, read him his rights to counsel
and gave him the police warning. He declined to contact a lawyer and the officer made
a breath demand. He was taken to the police station where he provided breath samples
and they showed that his blood alcohol concentration was over the legal limit.
HELD: The Court found the accused not guilty of impaired driving but guilty of driving
while over .08 because it dismissed the Charter application, resulting in the admission
of the Certificate of a Qualified Technician that his blood alcohol concentration was
over the limit. The Court found that the officer had reasonable grounds for making the
breath demand because of the collision, the accused’s appearance, the smell of alcohol
on his breath and his apparent lack of balance. Such observations were sufficient to
satisfy as grounds that were objectively reasonable. However, the Court held that
although there was evidence of bad driving because of the collision and there was
evidence that the accused consumed alcohol, he had not shown any lack of physical
coordination nor was his speech slurred. His eyes may have been red because of the
inflation of the air bags. The officer and a reasonable person might believe that the
accused’s ability to drive was probably impaired but the evidence as a whole had not
satisfied the Court beyond a reasonable doubt that his ability to drive was impaired.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 7, Section 9, Section 10
R. v. Koma, 2014 SKPC 120 - Provincial Court, Tomkins, May 23, 2014 (PC14095)

The accused was charged with operating a motor vehicle while his ability to do so was
impaired by alcohol and causing bodily harm contrary to s. 255(2) of the Criminal Code.
He was also charged with driving while his blood alcohol exceeded .08 and caused
bodily harm contrary to s. 255(2.1) of the Code. The accused brought an application
under the Charter of Rights alleging that a number of his rights had been breached and
requesting that the Certificate of Analysis be excluded. A voir dire was held. The
evidence was applied to the trial. The accused had been stopped at an intersection.
Just as another vehicle approached, the accused turned his vehicle in front of it and his
vehicle struck the front of the other vehicle. The passenger in the other vehicle was
injured. A police officer was on the scene approximately seven minutes after the crash.
The accused was still in his vehicle and was using his cell phone when the officer
spoke to him. She asked him to turn his phone off and he complied by closing the
application but not powering the phone off. She observed that his pupils were
enlarged. She could not smell alcohol but noticed a strong smell of cologne. When
asked if he had had anything to drink, the accused said that he had had wine much
earlier in the afternoon. The officer had a suspicion that the accused was impaired by
alcohol based on the admission, that cologne had been used to mask the smell of
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alcohol, the accused’s enlarged pupils and somewhat slow slurred speech. She want to
investigate further to see if she could obtain more grounds so asked the accused to
leave his vehicle and go to the patrol car. The accused had no difficulty walking even
though the road was icy. In the cruiser, the officer asked the accused what he had had
to drink and he then told her that he had had two drinks about an hour before the
accident and the officer could smell alcohol in the confined space. He described the
accident but had trouble remembering what street he was on and pronounced words
strangely. The officer made an ASD demand and the accused complied and failed the
test. He was then arrested and the officer made a demand that he accompany her to
the station to provide breath samples. She read him his right to counsel and he said
that he didn’t know a lawyer but that he wanted to call one and then he was read his
police warning. At the station, the officer took the accused to the room where there
was a telephone directory and the contact information for Legal Aid. The accused
stayed in the room and then announced that he didn’t want to call a lawyer. The officer
read him his waiver of rights to counsel and the accused confirmed that he chose not
to call a lawyer. He then provided breath samples that indicated his blood alcohol level
was over .08. The accused made arguments on a number of grounds but those that
involved alleged Charter breaches were that: 1) he had provided information to the
officer pursuant to s. 253 of The Traffic Safety Act and because the information had
been compelled, it should not be admitted to the criminal proceedings, pursuant to s. 7
of the Charter; 2) he had been detained when he was taken to the police vehicle
without lawful grounds contrary to s. 9 of the Charter and that because the officer had
not told him of the reason for his detention, his s. 10(b) right had been breached; and
3) the officer failed in her implementation duties respecting the accused’s right to
counsel in breach of s. 10(b); and the Certificate of Analysis should be excluded if a
breach of his Charter rights had occurred.
HELD: The Court admitted the Certificate of Analysis. It found with respect to the
accused’s arguments that: 1) there was no direct evidence that he believed that he was
compelled to answer the officer’s questions. Therefore he had not shown that his s. 7
right had been breached and the statements that he made to the officer that were
otherwise compelled under the Act would be admitted; 2) he had not been advised of
the reason for his detention and that the officer had been wrong in her belief that she
was not required to do so. Further, the Court found that the officer did not have
reasonable grounds to suspect that the accused was impaired when she engaged in
the investigative detention. The suspicion based on the accused’s admission of alcohol
consumption, enlarged pupils, the smell of cologne and failure to turn off his phone was
found to be inadequate as there were other reasons that would have explained all of
them. The detention was not lawful and was arbitrary and when the officer did not
advise the accused of the reason for it, it was contrary to both s. 9 and s. 10(b).
Although the breach was serious because the officer misunderstood the accused’s
Charter rights, the detention was brief prior to the ASD demand and the information
obtained by the officer’s question was obtained pursuant to The Traffic Safety Act. The
offences were serious and the admission of the evidence would not bring the
administration of justice into disrepute; and 3) the implementation duty had not arisen in
the circumstances. There was no evidence that the accused had taken any interest in
the resources that were available to him or that he took any steps to consult those
references. His behaviour indicated that he was uncertain whether he wanted to
consult counsel until he responded firmly to the Prosper warning that he did not wish to
do so.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 8, Section9
R. v. Stewart, 2014 SKPC 93 - Provincial Court, Gray, May 14, 2014 (PC14098)

The accused was charged with impaired driving and driving with a blood alcohol
content exceeding the legal limit. She submitted that her Charter rights under ss. 8 and
9 had been violated and a voir dire was held. By agreement, the evidence heard
therein would be applied to the trial proper. The only evidence was supplied by the
arresting officer who testified that she was on duty during the early morning, working on
a shift funded by SGI to target driving offences. Based on her experience, the officer
testified that the majority of drivers who are impaired drive between 10:00 pm and 3:00
am. On the night in question, the officer had observed the accused go through a red
light at midnight. When the accused was stopped, she informed the officer that she had
had a drink earlier. The officer could not detect any smell of alcohol. Based on the
admission of consumption and the accused’s failure to stop at the light, the officer
asked the accused to provide an ASD sample. She complied and failed the test. The
officer then made a breath demand and read the accused her right to counsel. The
accused was unsure but said that she would let the officer know when she had
decided. The officer then took the accused to the police station where she was again
provided her right to counsel. She declined the offer and the Prosper warning was
read. The accused’s breath samples indicated that she was over the limit. The officer
testified that the accused’s speech was not slurred nor did she have any trouble
walking. Her cheeks were flushed and her eyes were slightly bloodshot. The issue was
whether the reasonable suspicion formed by the officer could be objectively verified.
HELD: The Court found the accused guilty of driving while her blood alcohol exceeded
the limit. The officer’s suspicion that because of the time of night, that the accused
drove through the red light and her admission that she had had a drink was sufficient
information on which to form a reasonable suspicion that the accused had alcohol in
her body. The ASD demand was therefore lawful and there was no violation of ss. 8 or
9 of the Charter. The subsequent breath demand was also lawful and the Certificate of
Analysis was admissible. The Court found the accused not guilty of impaired driving.
The evidence established that the accused had driven through a red light but that she
had not demonstrated physical symptoms of impairment. Therefore there was not a
sufficient departure from the norm to permit the Court to draw a valid inference that the
ability of the accused to operate a vehicle was impaired.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 10(a)
Criminal Law – Disclosure
R. v. Kalsi, 2014 SKPC 121 - Provincial Court, Benison, May 26, 2014 (PC14104)

The accused was charged with impaired driving contrary to s. 253(1)(a) of the Criminal
Code and with driving with a blood alcohol level above the legal limit contrary to s.
253(1)(b) of the Code. The charges arose from an incident that occurred at midnight,
when an RCMP officer observed a vehicle in a parking lot, stuck on the curb. The
accused was driving the vehicle back and forth trying to get off the curb. The officer
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parked his cruiser behind the accused’s vehicle with his emergency lights and sirens
on. He did so as to investigate and to offer assistance. While talking to the accused, he
noted signs of impairment. The officer made an ASD demand and advised the accused
of his right to counsel. After failing the ASD test, the accused was taken to the
detachment where he gave breath samples that indicated he was over .08. The
defence made a Charter application on the grounds that the accused had been
arbitrarily detained, which should result in the exclusion of the evidence and that he
was not informed promptly of the reason for his detention, resulting in a breach of his
s. 10(a) rights. As well, the defence maintained that the Crown had refused to provide
proper disclosure. The defence had requested disclosure of copies of maintenance
records and technicians’ logs for the previous six months regarding the instrument used
to test the accused. A voir dire was held.
HELD: The Court ruled on the voir dire that, with respect to the first issue, the accused
had not been arbitrarily detained. The officer had parked his cruiser behind the
accused’s vehicle for reasons of public safety. Alternatively, the accused must have
been aware of the reason for which the officer stopped. The accused was detained at
the point when the ASD demand was made. The Court found with respect to the
second issue that the accused was given his rights to counsel when he was arrested
on the drinking and driving charges. His rights to counsel had not arisen at an earlier
point. The Court granted the defence their request for disclosure of the records. There
was a reasonable possibility that the information could be useful to the accused in
making a full answer and defence.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08 –
Appeal
R. v. Greenough, 2014 SKCA 57 - Court of Appeal, Richards Klebuc Ottenbreit, May 9,
2014 (CA14057)

The respondent had been suspected of driving while under the influence of alcohol. He
failed an ASD test and was taken to the police station to provide a breath sample. The
technician who took the samples had not followed the operating manual, and after the
instrument registered that an invalid sample had been given, the technician waited 13
minutes instead of the required 20 minutes before taking another sample. At trial, the
judge held that despite the technician’s failure to follow the manual, the statutory
presumptions of accuracy found in s. 258(1)(c) of the Criminal Code had not been
displaced and convicted the respondent of driving while his blood alcohol exceeded .08
percent. The respondent appealed and Queen’s Bench judge, sitting in his capacity of
summary conviction appeal judge, interpreted the Supreme Court of Canada’s 2012
decision of R. v. St-Onge Lamoureux as meaning the introduction of evidence that the
instrument had not been operated in accordance with the manual automatically led to a
reasonable doubt about the respondent’s guilt (see: 2013 SKQB 208). The Crown
appealed on the ground that the appeal judge misinterpreted the Supreme Court’s
decision.
HELD: The Court allowed the appeal and ordered a new trial. The Provincial and
Queen’s Bench judges had based their decisions on the version of s. 258(1)(c) of the
Code that was enacted in July of 2008. As the offence occurred in May 2008, the
earlier provision of the section should have been used. The pre-2009 version allowed
an accused person to attempt to displace the presumption of accuracy by introducing
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“evidence to the contrary”. Therefore, the respondent’s defence options were treated as
being narrower than were actually the case. Those misunderstandings were not
inconsequential and thus a new trial was necessary.
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Criminal Law – Motor Vehicle Offences – Impaired Driving Causing Death – Sentencing
R. v. Kang, 2014 SKQB 132 - Court of Queen's Bench, Dawson, May 2, 2014 (QB14125)

The accused was found guilty after trial of five offences: impaired driving causing death
contrary to s. 255(3) of the Criminal Code; two charges of impaired driving causing
bodily harm contrary to s. 255(2) of the Code; failure to stop after an accident contrary
to s. 252(1.2) of the Code; and refusing to provide breath samples contrary to s. 254(5)
of the Code. The charges arose from an incident that occurred in 2007 when the
accused was 18 years old. He had consumed alcohol and smoked marijuana at a
party. He left the party to drive home with three passengers. Travelling an arterial road
in downtown Regina at 105 kilometres per hour, he hit a semi-trailer that was stopped
at a traffic light. The accused did not stop but drove the vehicle, although damaged, for
another five minutes. He then stopped and made a 911 call to request an ambulance,
as his passengers were injured, but lied about the circumstances, attempting to indicate
to the operator that the accident had occurred after his car was stolen. When the police
arrived, they noted that the accused smelled of alcohol and had bloodshot, glassy eyes.
At the police station, the accused refused to provide a breath sample. A video taken at
the station indicated that the accused was not severely impaired. One passenger died
as a result of his head injury and the other two passengers sustained serious head
injuries that required cranial surgeries. They both suffered long-term consequences
from their injuries and provided victim impact statements. The trial was delayed for
seven years as a result of actions taken by defence counsel. He had been arrested one
year after the accident and released from jail on stringent conditions for almost six
years without incident. His driver’s licence had been revoked. During that time, the
accused had suffered from depression and was deeply affected by the death of the
passengers and the injuries of the others. He started attending university and was
holding a job at a restaurant where he had worked for 11 years. Numerous letters of
support had been filed by his family and his employers. He was described as an
honest, hardworking individual. The accused expressed remorse at trial and apologized
to the surviving passengers and the family of the deceased. The accused had no
previous criminal record, although he had had some driving infractions before the
accident for speeding and failure to stop at a red light.
HELD: The Court found that the aggravating factors were: the speed at which the
accused had been driving; the seriousness of the injuries and the death caused by the
accident; that the accused had left the scene of the accident and had lied to the 911
operator; and that he had previous driving infractions. The Court considered the
mitigating circumstances to include that he: was 18 at the time of the accident; did not
have a previous criminal record; had been on conditions for six years and abided by
them; had completed high school and tried to lead a productive life; had the support of
his family, his community and his employer; had not been severely impaired at the time
of the offences and had sought assistance soon after leaving the scene of the
accident; and had expressed remorse. The offences committed were serious and
demanded an incarceral sentence. The Court sentenced him to a period of 27 months
on charge of impaired driving causing death. With respect to the two counts of impaired
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driving causing bodily harm, the accused was sentenced to 18 months each to be
served concurrently to the sentence for the first offence. On the charge of leaving the
scene of the accident, the Court imposed a three-month sentence to be served
consecutively. Because it was the accused’s first conviction for refusal to provide a
breath sample, the Court imposed a fine of $1,000 but that in lieu of payment, the
accused would serve 12 days incarceration. The Court ordered a driving prohibition for
three years.
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Criminal Law – Motor Vehicles – Impaired Driving – Refusal to Provide Breath Sample
R. v. Finnson, 2014 SKPC 111 - Provincial Court, Bazin, May 22, 2014 (PC14093)

The accused was charged with failing to provide a breath sample after a police officer
had made an ASD breath demand contrary to s. 254(3)(a) of the Criminal Code. The
accused had been stopped after the officer had observed him driving past his parked
police cruiser at a speed of 72 km in a 50 km zone near midnight. After following the
accused, the officer saw him make an abrupt turn at high speed and would not pull
over when the officer put on his lights. The officer testified that the accused did not
have the smell of alcohol on his breath and that he had stated that he had not been
drinking, but the officer had not believed him and the denial increased his suspicion
that the accused had been drinking. The speech of the accused was slurred. The
officer made the ASD demand and the accused refused. After the demand had been
made, the officer testified that the accused’s speech continued to be slurred and that
he demonstrated problems walking and with his balance. The defence argued that
post-demand evidence of impairment was not proper evidence to be produced in
relation to the assessment of reliability of the officer’s belief. The accused took the
position that because the officer could not smell alcohol on his breath and there was
no acknowledgment of alcohol consumption, the facts did not satisfy the objective
suspicion standard.
HELD: The Court found the accused guilty of the charge of refusal. It held that the
Crown had proven the officer had the required grounds to suspect the accused had
alcohol in his body when the demand was made, and therefore he was required to
comply with the ASD demand. The officer had subjective reasonable suspicion that the
accused had alcohol in his body primarily because his speech was slurred. The
officer’s suspicion was objectively reasonable as well regardless of absence of the
smell of alcohol on his breath and his denial of having consumed alcohol. The officer’s
post-ASD demand observations were admitted in relation to the assessment of
reliability of the officer’s belief.
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Criminal Law – Sexual Touching – Child Victim – Sentencing
R. v. K. (G.R.), 2014 SKQB 147 - Court of Queen's Bench, Megaw, May 20, 2014 (QB14135)

The accused entered a guilty plea to the charge that he invited a person under the age
of 16 years to touch his body contrary to s. 152 of the Criminal Code. The Crown reelected to proceed by way of summary conviction and the Court held that as an ex
officio member of the Provincial Court, it had jurisdiction with respect to the offence to
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proceed with the sentencing. The accused had been released on a conditional
sentence for trafficking in marijuana and was living in the basement of his friends’
house. The accused, aged 46, sent a text message to his friends’ 14-year-old daughter
asking her to come to his room to have sex. The girl refused. This was the only
incident. The accused had an extensive criminal record, the majority of offences
involved dealing with drugs. He had no previous convictions for sexual offences. The
minimum term of imprisonment for this offence is 90 days’ imprisonment. The Crown
sought a sentence of 12 months incarceration followed by a two-year period of
probation. The age of the victim and the serious consequences to her of the planned
attempt by the accused to have sex with her and the moral blameworthiness of the act,
warranted a higher sentence. The defence argued that the minimum mandatory
sentence should be imposed without a term of probation because the accused did not
have a history of sexual offences. The accused had not put pressure on the
complainant and no actual sexual touching occurred. The accused expressed remorse
for his conduct.
HELD: The Court sentenced the accused to six months’ incarceration and probation for
18 months. The sentence was above the mandatory minimum because of the
aggravating factors present in this case which were: the age of the complainant; the
fact that the accused took advantage of the situation in that he approached the
complainant while living in the house of her parents; the accused’s lengthy criminal
record and that he had just begun serving a sentence when he engaged in the
conduct. The mitigating factors were that the accused had accepted responsibility
through his guilty plea and that he had expressed regret for his actions.
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Family Law – Child in Need of Protection – Permanent Order
P. (K.), Re, 2014 SKPC 109 - Provincial Court, Gordon, May 16, 2014 (PC14091)

The Ministry of Social Services applied for a permanent order pursuant to s. 37(2) of
The Child and Family Services Act with respect to a 19-month-old child, KP, who had
been in foster care since she was born. The parents and the Sakimay First Nation had
been served, but no one appeared at the hearing. The parents have six children: four
reside with a grandparent and one child has been adopted by the foster parents who
have care of the subject of the application. The parents had severe addiction problems.
KP was born with Dravet’s Syndrome, which caused her to have sudden and frequent
seizures, requiring constant monitoring and medical attention. In two previous interim
orders the parents agreed to obtain stable housing and deal with their addiction
problems. They were offered a parent support worker and visitation to the child. A
nurse had been arranged to help teach parents about the proper care for the child. For
a short period in 2013, the parents seemed to stabilize but were reluctant to participate
in the child’s care or medical appointments. They did not keep their regular visits with
the child. Just prior to the hearing, KP’s mother had contacted the child protection
worker and said that she wanted the hearing adjourned and had retained a lawyer, but
could not provide his name. KP’s pediatrician confirmed that she required around the
clock care. The foster mother testified that the family loved KP and wished to adopt
her. She and her husband were committed to providing the care that KP needed.
HELD: The Court granted the permanent order. The child remained in need of
protection as her parents were not prepared to offer her the support that she required
and there was no reasonable prospect for this to change within a reasonable period of
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Family Law – Child in Need of Protection – Temporary Order
G. (C.R.), Re, 2014 SKPC 110 - Provincial Court, Gordon, May 20, 2014 (PC14092)

The Ministry of Social Services applied for an order that the child CRG was in need of
protection and for an interim order. The child was apprehended at birth and was on
apprehension status and in foster care. CRG was born addicted as her mother used
drugs during her pregnancy. The Ministry advised the mother that she must deal with
her addiction problems and find suitable housing before the child would be returned to
her care. The child’s father was unknown. The mother’s other two children were in also
in care. Although she was served, the mother did not appear at the hearing.
HELD: The Court found that the child was in need of protection and granted a
temporary six-month order pursuant to s. 37(1)(c) of The Child and Family Services
Act.
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Family Law – Child Support – Adult Child
Maier v. Hartwig, 2014 SKQB 154 - Court of Queen's Bench, McIntyre, May 23, 2014
(QB14139)

The parties entered into a consent child support order in 2009, which was done in
anticipation of their daughter commencing post-secondary studies that year. The
petitioner was found to have an income of $44,300 and the respondent’s was set at
$79,400. The respondent was to pay basic child support of $685 per month and 64
percent of future post-secondary costs after taking into account reasonable contribution
by their daughter. The petitioner brought an application to vary based upon the
respondent’s increased income. The respondent’s income was based on full-time
employment and farming, excluding farming losses, at $110,000 for 2010 and $102,900
for 2011. The petitioner’s income for those years was $48,800 and $57,500
respectively. The child’s income was based on summer employment and a part-time
job. She had less ability to work to support herself because she was involved in
competitive tennis and taking French classes during the summer. Her parents agreed
that they supported her in the use of her time and did not suggest that she should
contribute more to her post-secondary expenses. She lived away from the petitioner’s
home during the academic year and resided at home during the summer. Her annual
expenses were approximately $18,000.
HELD: The Court granted the application and amended the order. Under s. 3(1)(b) of
the Guidelines, the Court held that it was appropriate in this circumstance to fix an
amount using a formula that could be applied each year. The respondent would pay a
monthly amount and contribute to the expenses for tuition, fees and books.
Commencing in September 2010, the respondent would pay $800 per month in child
support, 66 percent of the costs associated with university attendance and 66 percent
of the unreimbursed costs of dental, vision and medical expenses. The petitioner would
calculate the respondent’s proportionate share of any tax savings on account of tuition
and education tax credit.
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Family Law – Child Support – Determination of Income – Appeal
Family Law – Child Support – Retroactive – Appeal
Labrecque v. Labrecque, 2014 SKCA 59 - Court of Appeal, Richards Ottenbreit Herauf,
May 15, 2014 (CA14059)

The appellant appealed from the judgment of the Court of Queen’s Bench (see: 2011
SKQB 260) with respect to: 1) the method of accounting used to calculate child
support; 2) the failure to include any of the respondent’s farm corporation for purposes
of calculating child support; and 3) the refusal to award retroactive child support. The
respondent’s income was from farming. He had incorporated his farming operation and
was the sole shareholder and director. The corporation’s income was derived from grain
production. With respect to the first ground, the issue was whether or not the
respondent had income retained in the corporation that should have been available for
child support for the years 2008, 2009 and 2010. The trial judge accepted the opinion
of the respondent’s expert and proceeded to determine the corporation’s income on a
cash basis rather than an accrual basis. The appellant argued that the accrual method
represented a more accurate method of determining the respondent’s income for
calculating support obligations, and by using the cash method, the trial judge had left it
open for the respondent to manipulate his income to reduce his support obligations.
With respect to the second ground, the parties acknowledged that the trial judge made
an error when she deducted the inventory payments from the after-tax income of the
corporation. The appellant submitted that $33,500 should be added back to the
respondent’s income as a result. The appellant argued on the third ground that the
respondent had failed to provide financial disclosure or misled her in regards to his true
income, which was blameworthy conduct, and the trial judge thus erred in not ordering
retroactive child support.
HELD: The Court dismissed the appeal on the first and third grounds and granted it on
the second. It held with respect to the grounds that: 1) it was open to the trial judge to
accept the evidence of the respondent’s expert. The trial judge found that the
respondent had met the heavy onus to establish what amount, if any, of the
corporation’s pre-tax income was available for child support purposes based on the
evidence and his full disclosure of the financial records of the corporation. Section 18 of
the Guidelines does not mandate a particular accounting practice; 2) the sum
suggested by the appellant should be added to the personal income of the respondent
which would increase his child support obligations; and 3) the appellant had not
convinced the Court that the trial judge had made an overriding and palpable error with
respect to a material finding of fact. The evidence revealed that the appellant had
received disclosure of the corporate financial statements.
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Lutz v. Lutz, 2014 SKQB 146 - Court of Queen's Bench, Barrington-Foote, May 16, 2014
(QB14134)
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The respondent applied to vary an order made in 2010 in relation to parenting
arrangements and child support for the two daughters of the marriage, now 14 and 12
years old, respectively. The original order was made by consent and based on a pretrial agreement that the parties would have joint custody and share the parenting of the
children. Their primary residence would be with the respondent and the children would
rotate between the parties on a 14-day schedule. The petitioner was ordered to pay
$600 per month for her share of extraordinary expenses commencing in February 2010.
The children were then involved in competitive moto-cross racing and the order
specified that the petitioner mother would support the activity by getting the children to
events when required. The mother was not in favour of her daughters’ involvement with
moto-cross racing at that time. They had begun travelling more and further to
participate in competitions and were home-schooled by the respondent as a result. The
children did not spend the amount of time with the petitioner that the original order had
described. In addition to that change, the petitioner had moved to Winnipeg in June
2013 and the shared parenting regime ended. She sought in the application an
increase in the parenting time for her during the summer, Christmas and Easter school
vacations. The petitioner argued that the respondent was responsible for the change in
the parenting regime, but the respondent stated that the petitioner’s refusal to support
the children’s extracurricular activities was the cause. With respect to the variation of
child support, the respondent provided evidence of his income from line 150 of his
income tax return and his solely owned company’s pre-tax income for 2011 as $88,000
and 2012 at $163,600. He did not provide his 2013 income tax return nor did he explain
why his income fluctuated. The respondent’s employment income for 2012 was $80,800
and in her new position in Winnipeg, her base salary was $75,000. The respondent
submitted that he was paying $65,000 for the expenses for moto-cross activities and
that the petitioner should contribute more than the original order stipulated. The
respondent also claimed that since he had asked the petitioner to pay s. 3 child support
in October 2012, that the Court should order retroactive child support to him from
November 2012. The petitioner argued that she had consistently paid s. 7 expenses as
required and that the Court should take into account the respondent’s failure to abide
by the terms of the order.
HELD: The Court granted the application and varied the order. It confirmed that the
primary residence of the children was with the respondent. The petitioner should have
the children one month every summer and have them for half of the other school
vacations and have other parenting time to be arranged on reasonable notice. With
respect to child support, the Court found that the respondent’s income was $163,600
for the purposes of calculating his share of s. 7 expenses. The petitioner’s income was
$75,000 and her obligation to pay support based on that was $1,025 per month for two
children. Regarding the s. 7 expenses, the Court accepted the respondent’s evidence
that it was $65,000 per year. Since the respondent earned more than the petitioner and
because he would receive s. 3 monthly child support from her, the Court held that the
petitioner should continue to pay $600 per month. The Court awarded the respondent
retroactive child support as the shared parenting regime had ended in 2012 and the
petitioner had become obliged to pay s. 3 child support regardless of the reasons for
which the arrangement had ended.
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Santos v. Potter, 2014 SKQB 148 - Court of Queen's Bench, Smith, May 20, 2014
(QB14144)

The parties are the parents of a 14-year-old son. They separated in 2008. In 2010, the
applicant obtained an order for child support. The order was granted and support was
set at $730 per month based on the respondent’s income at that time of $84,700 and
the applicant’s in the amount of $31,300. At the original hearing, the Court dismissed
the respondent’s application for relief by way of hardship. The applicant then sought a
variation of the child support on the basis that the respondent’s income had increased
to $111,800. She also claimed retroactive child support from 2012. The respondent
replied that his income had increased to $91,500 but sought a variance from the
support order as set by the Guidelines on the basis of undue hardship, arising from his
obligations to the step-children of his wife and to his son from his second marriage.
HELD: The Court granted the application and increased the respondent’s obligation to
pay child support to $770 per month as well as 75 percent of s. 7 expenses based on
his income of $91,500. The Court dismissed the respondent’s application and found
that the respondent could not use his obligations to his second family as an excuse to
provide fewer resources to his first family. The respondent had emerged from
bankruptcy in 2012 and he and his second family had to relocate to a new city as result
of his employment. The claim for retroactive support was denied because it would put
the respondent in dire financial circumstances.
© The Law Society of Saskatchewan Libraries
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Thomas v. Thomas, 2014 SKQB 153 - Court of Queen's Bench, Acton, May 23, 2014
CORRIGENDUM June 16, 2014 (QB14154)

The petitioner and respondent disagreed on spousal support, division of property and
costs. The respondent was self-employed in the motor vehicle dealership business
where he and the petitioner were the shareholders of a holding company owning 50
percent of the shares in a dealership. The petitioner was a registered nurse who was
working part-time. There were no children of the marriage. The parties had day trading
accounts worth approximately $4 million as of date of application. These amounts had
decreased to less than $600,000 at the commencement of trial. The petitioner argued
for division as of date of issuance of the petition and the respondent argued for division
as of the date of adjudication. The respondent argued that market downturns and not
actions of the parties decreased the trading accounts.
HELD: The Court noted that market downturns had decreased the trading account
values somewhat but that there were also significant amounts withdrawn from the
accounts. The trading accounts were valued as of the date of adjudication adding back
monies withdrawn minus monies deposited to the account. The petitioner was granted
the cabin with a deduction for the taxable capital gain that would be payable on it if it
was sold. The petitioner also received the Florida condominium. The matrimonial home
was to be listed for sale. The condominiums purchased by the petitioner and
respondent since the petition were not included because money used to purchase
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these units from the trading accounts was being added back to those accounts. The
Court assumed that each party had 50 percent of the household goods even though
the parties argued otherwise. The petitioner received her vehicle and the respondent
was attributed the debt for it. The Court also placed a value on the recreational
vehicles of the respondent after hearing differing values from the parties and struggling
with the credibility of both parties’ evidence. The bank accounts and the petitioner’s
pension were valued as of the date of commencement of the action. The Court did not
allocate $25,000 cash that the respondent said was in the safety deposit box to either
party noting that the respondent was unlikely to have left that amount in a safety
deposit box because he did not like to leave money in personal accounts that were not
earning a return. All RRSPs and pensions were deducted by 25 percent for future tax.
The Court accepted the valuation of an accounting firm regarding the value of the
motor vehicle dealership and valued it at slightly higher than the midrange. The Court
found that $64,000 held by the petitioner was an advance to her of her inheritance from
her parents and was exempt from division. The Court determined that the petitioner
was entitled to spousal support for five years. The parties were married for 24 years;
the petitioner did not work full-time and had an income of $58,000; and the respondent
had an income of $175,000. The respondent argued that his income was only $50,000
but the Court determined that one of the underlying reasons for the respondent to set
his income at $50,000 was to decrease his spousal support obligation. The Court set
the spousal support amount at $4,200 per month for five years. The costs were
ordered to be shared equally except for each party’s expert opinions.
CORRIGENDUM dated June 16, 2014:
[1] Paragraph 10 of the judgment is deleted and the following is inserted therein:
>>>[10] In the last few years of their relationship, the respondent became interested in
day trading with their financial investment accounts on the Internet. He managed to
amass $3,431,916 in two securities accounts in his name as of August 26, 2011, with
the petitioner also having a day trading account worth $1,276,397 as of the date of
application.
[2] Paragraph 11 of the judgment is deleted and replaced by the following:
>>>[11] Although some of the statements respecting the day trading accounts of the
parties for January and February 2014 were not available to the court for the trial
which commenced on the first business day in March of 2014, being March 3, the
respondent’s day trading accounts had values as of February 25, 2014 of $29,047 and
$21,420 for a total of $50,467. The petitioner’s investment trading account had a value
as of February 28, 2014 of $530,414.
[3] Paragraph 34 of the judgment shall have an additional sentence at the end which
states: “The lien registered against the 2004 Honda CRV shall be removed forthwith.”
[4] Paragraph 42 shall be removed and replaced with the following:
>>>[42] As the court has no further evidence as to the value of the shares or the
accuracy of the respondent’s opinion of a nil value, the court does direct that each of
the parties shall have one half of the Nipawin Biomass shares in specie which shall for
calculation purposes have an aggregate value of $10, being $5 for each party.
[5] It has been brought to the court’s attention that the $64,255 inheritance monies
were actually included in the accounts listed to be in the name of the petitioner.
Therefore, Schedule A shall be amended as attached hereto.
Note:The petitioner is required to pay the respondent $1,472 regarding cabin expenses
which shall be deducted from the equalization payment.
© The Law Society of Saskatchewan Libraries

file:///H|/webLS/CaseMail/CM%2016-19.htm[29/09/2014 2:13:19 PM]

Back to top

Case Mail v. 16 no. 19
Family Law –Custody and Access – Best Interests of Child
Family Law – Custody and Access – Custody and Access Report
Family Law – Custody and Access – Primary Residence
Chernoff v. Chernoff, 2014 SKQB 139 - Court of Queen's Bench, McIntyre, May 9, 2014
(QB14130)

The petitioner mother and respondent father separated in 2005 when their only child
was five months old. The petitioner was designated as the primary caregiver and the
child’s principal residence was with her. In 2008 the parties entered into a consent
judgment that allowed the petitioner to move from Kamsack to close to North Battleford.
In 2011, the respondent’s parenting proposal whereby he would parent the child for two
four-day periods per month was ordered. This meant that the child did two weeks of
kindergarten in North Battleford followed by one week in Kamsack. The Court also
ordered a custody and access report. The respondent was a crop sprayer, which
meant long hours for approximately five months during the summer and being home
full-time for the other seven months of the year. The respondent indicated that if he
was the primary residence parent he would rely on his girlfriend to get the child to
school during his busy spraying times. The petitioner worked 12-hour shifts and had no
family in North Battleford, all of her family remained in Kamsack. The child would stay
overnight at a babysitter’s house when the petitioner worked night shifts. The assessor
indicated that the child identified more with the petitioner, which was common for a
child of her age. The assessor also indicated that some of the activities that the
respondent took the child to were too long for her and that he needed to pay more
attention to what a young girl may want to do. The assessor concluded that the
emotional need of the child was to be with the petitioner more of the time.
HELD: The Court concluded that both parents were engaged and actively involved in
their child’s life. The respondent was found to be the parent that was most likely to
facilitate contact with the other parent and the extended family. The petitioner, however,
was the psychological parent and the child was doing well in her current situation. It
was found to be in the child’s best interests to remain primarily residing with the
petitioner with specified, liberal access.
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