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Yao v. University of Saskatchewan, 2014 SKQB 184 - Court of Queen's Bench, Allbright,
June 19, 2014 (QB14183)

The applicant was advised by letter from the College of Dentistry at the University of
Saskatchewan that he had to withdraw from the program halfway through his fourth
and final year due to poor academic performance. The applicant appealed,
unsuccessfully, at the college level and to the University Appeal Board. The applicant
applied to the court for an order in certiorari quashing the decision of the college and
the college appeal decision, and for an order mandamus compelling the respondent
dean of the university to re-instate the applicant to the college. In essence the
applicant argued that the Undergraduate Education Committee (UEC), which required
him to withdraw, failed to afford him the fairness and natural justice required. The
applicant argued that he had completed all requirements of the college to the point of
the required withdrawal even though the levels of achievement were sometimes
admonished. The college argued that the applicant had consistently underperformed.
The applicant was advised after his third year that he was not being promoted to his
fourth year and would be required to repeat his third year. The applicant successfully
appealed the failing grade in a course and received a letter that he would be going into
the fourth year. During the first term of the fourth year, the applicant failed one course
and one final exam; he had been given permission to remediate the exams. With
respect to clinical courses the applicant received 7 to 8 out of 10 on all but one. The
applicant asserted that he had not been given an opportunity to make submissions nor
was he given notice prior to receiving the letter requiring his withdrawal.
HELD: The court found that failing the applicant halfway through his final year was
drastic and required a high standard of fairness by all decision-makers. When making
decisions affecting a student’s standing and status, a public university has a duty to act
fairly in accordance with principles of natural justice. A failure to apply the principles of
natural justice in requiring the applicant to withdraw at such a late point in a program
would be an error in law. The university must be correct in its decision; reasonableness
is not applicable. The court disagreed with the applicant that the he was entitled to the
principles of natural justice prior to the college’s decision. The applicant was given
ample opportunity at both appeals to present evidence and offer submissions. Both
appeals were found to be hearings de novo where the appeal bodies adjudicated the
matter freshly without assuming that the decision of the college was correct. The court
determined that the applicant was afforded a high level of procedural fairness at both
levels of appeal and he was assisted by counsel at the second appeal. The applicant
was not entitled to a hearing before the college’s decision to require him to withdraw.
The applicant could have appealed any marks he wanted prior to the decision. The

file:///H|/webLS/CaseMail/CM%2016-20.htm[10/10/2014 1:25:44 PM]

Case Mail v. 16 no. 20
of Analysis – Service of
True Copy
Criminal Law – Conduct of
Trial – Absence of Accused
– Appeal
Criminal Law – Controlled
Drugs and Substances Act
– Possession for the
Purpose of Trafficking –
Evidence
Criminal Law – Controlled
Drugs and Substances Act
– Possession for the
Purpose of Trafficking –
Sentencing
Criminal Law – Judicial
Interim Release Pending
Appeal
Criminal Law – Motor
Vehicle Offences – Driving
with Blood Alcohol
Exceeding .08
Criminal Law – Motor
Vehicle Offences –
Impaired Driving
Criminal Law – Motor
Vehicle Offences –
Impaired Driving – Refusal
to Provide Breath Sample
Criminal Law – Murder –
Second Degree
Criminal Law – Sentencing
– Long-term Offender –
Appeal
Criminal Law – Sexual
Offences – Sexual
Exploitation of a Young
Person – Sentencing –
Appeal
Criminal Law – Weapons –
Carrying a Concealed
Weapon – Appeal
Evidence – Documentary
Evidence – Privilege –
Solicitor-Client

applicant’s right to procedural fairness was not breached and the principles of natural
justice were adhered to. The overall process was found to be correct by the court. The
court also held that because the appeal board’s decision was supported by evidence it
was reasonable.
© The Law Society of Saskatchewan Libraries
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Administrative Law – Judicial Review – Mandamus
Criminal Law – Appeal
Criminal Law – Sentencing – Victim Surcharge
Saskatchewan (Attorney General) v. Torry, 2014 SKQB 189 - Court of Queen's Bench,
Popescul, June 20, 2014 (QB14184)

The Crown applied for a writ of mandamus to remit the matter back to the sentencing
judge when the victim surcharge was waived for the respondent after the Increasing
Offenders’ Accountability for Victims Act came into effect. The Act made victim
surcharges mandatory and several of the offences the respondent pled guilty to were
committed after the Act came into effect. Prior to the Act the Criminal Code required
that a victim surcharge be imposed, but it gave the judge statutory power to waive it in
instances of undue hardship. The issues were: 1) whether a victim surcharge was a
“sentence” within the meaning of s. 673 of the Criminal Code, which would allow an
appeal to the Court of Appeal rather than an application for mandamus. If the victim
surcharge is a sentence within the Criminal Code, then the Crown should have
appealed to the Court of Appeal rather than applying for the extraordinary remedy of
mandamus; and 2) if a victim surcharge is not a sentence should the court exercise its
discretion to grant the applicant mandamus?
HELD: The court determined the issues as follows: 1) the victim surcharge was found
not to be a sentence within the meaning of the Criminal Code for the purposes of an
appeal. The victim surcharge is a mandatory ancillary order that a judge must make at
the time of sentencing. Prior to the Act a judge’s decision to waive the surcharge was
included in s. 673 and therefore could be appealed. Also, the decision of a judge to
impose a surcharge greater than the minimum is a sentence and is appealable
because it is specifically defined as a “sentence” in s. 673. The decision to refuse to
impose a surcharge is not defined as a “sentence” and was found therefore not to be
appealable to the Court of Appeal. Parliament specifically excluded the mandatory
surcharge from the definition of “sentence” in s. 673; and 2) mandamus can only be
used to compel an inferior court to perform a statutory duty where a statutory duty
exists. The court found that the sentencing court did not have any discretion as to
whether to order a victim surcharge or not; the sentencing court only had discretion to
increase the amount of the surcharge. The court held that the exceptional remedy of
mandamus should be issued and the matter regarding victim surcharge was remitted
back to the sentencing judge for imposition.
© The Law Society of Saskatchewan Libraries
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Bankruptcy and Insolvency – Conditional Discharge – Income Tax Debt
Hagerman, Re (Bankrupt), 2014 SKQB 185 - Court of Queen's Bench, Thompson, June 19,
2014 (QB14169)
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The bankrupt applied to be discharged. He had made an assignment in May 2013 and
at the time owned $374,600 worth of assets and a home worth $313,000 that was
unencumbered. His unsecured debts were estimated to be $288,700. In the year prior
to his bankruptcy, the bankrupt had sold a hotel for $700,000. He used the proceeds to
pay $302,000 for a secured loan, $70,000 in real estate fees, $11,000 in child support
arrears and $313,000 to purchase a new home for his second wife and their child. The
house was owned by the bankrupt and his wife as joint tenants. The Claims Registry
for the bankruptcy disclosed that $294,200 worth of debt was admitted for a dividend in
the bankruptcy, $248,900 of which was incurred because the bankrupt failed to file his
income tax for 2011 and 2012, the year prior to the sale and the year of the sale. The
application was opposed by the Minister of National Revenue primarily because it was
a tax-driven bankruptcy pursuant to s. 172.1 of the Bankruptcy and Insolvency Act in
that the personal income tax of the bankrupt exceeded $200,000 and comprised over
75 percent of the total proven unsecured claims. The trustee also opposed the
discharge and claimed that the bankrupt should be required to make payments in
respect of his wife’s joint interest in the home that he purchased after the selling his
hotel, just one year before his bankruptcy. The bankrupt had acquired a new job. He
still supported his wife and child and paid child support of $1,200 per month for support
of children from a previous marriage.
HELD: The Court ordered that the bankrupt would be discharged from bankruptcy upon
payment of $213,000 to the trustee for the benefit of his creditors. The Court could not
allow the bankrupt to be discharged when he owned a new home but had not paid his
income tax debt. The payment order represented the non-exempt equity in the home,
and the bankrupt should be able to obtain a mortgage for that amount. In view of the
fact that his employment income was rising, he could accommodate the payments.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Appeal – Application to Dismiss for Want of Prosecution
Thiessen v. Hoknes, 2014 SKCA 65 - Court of Appeal, Richards Whitmore Ryan-Froslie,
June 3, 2014 (CA14065)

The parties each made applications to the Court. The respondents applied to dismiss
the appeal for want of prosecution. The appellant applied to quash the motion to
dismiss and to overturn the Queen’s Bench decision under appeal, provide him with
legal representation and remove the respondent’s counsel from the file. The
respondents had sued the appellant for specific performance of a contract for the sale
of a house. The Queen’s Bench judgment rendered in their favour was made in July
2013 and the appellant appealed. The respondents then brought an application to
quash the notice of appeal. The Court directed the appellant to file an amended notice
of appeal. He did not do so and the respondents filed a motion in February 2014
asking for an order that the appellant perfect his appeal no later than the end of that
month and within 30 days of that date, to serve and file his appeal book. The appellant
filed an amended notice of appeal but failed to file his appeal book as required. When
he did file, the material was not an appeal book but resembled a factum.
HELD: The Court granted the application to dismiss the appeal for want of prosecution.
The appellant had not offered any explanation, except for not being a lawyer, to fulfill
the requirement to file his appeal book. The applications made by the appellant were
dismissed as they possessed no legal merit. Although the Court appreciated the
difficulties faced by a lay person attempting to represent himself in legal proceedings,
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the Court had no authority in the circumstances to order the state or anyone else to
provide counsel for the appellant.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Appeal – Leave to Appeal – Interlocutory Decision
Civil Procedure – Appeal – Notice of Appeal – Jurisdiction of Single Judge in Chambers
Preece v. Clements, 2014 SKCA 63 - Court of Appeal, Whitmore, June 2, 2014 (CA14063)

R. v. Fichter
R. v. Gill
R. v. H. (R.B.)
R. v. Higham
R. v. K. (M.K.)
R. v. Khalif

The appellant appealed from an order made in Queen’s Bench chambers that had
denied the appellant’s application requiring the respondents to make further and better
production of documents. The order was interlocutory. The respondent sought to strike
the notice of appeal on the basis that leave was required.
HELD: The Court dismissed the motion. Pursuant to s. 8(1) of The Court of Appeal Act,
2000, leave to appeal must be obtained to appeal an interlocutory decision. Under s.
20 of the Act, a single judge sitting in chambers cannot declare a notice of appeal to
be a nullity on the grounds that leave to appeal was required but not obtained.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Application to Strike Statement of Claim
Civil Procedure – Class Action – Certification
Civil Procedure – Class Action – Costs
Civil Procedure – Queen’s Bench Rule 7-9
Torts – Breach of Fiduciary Duty
Torts – Conversion
Torts – Interference with Business Relations
Torts – Misfeasance in Public Office
Torts – Unjust Enrichment
Torts – Unlawful Expropriation
Trusts – Inducing Breaches of Implied Trusts
Filson v. Canada (Attorney General), 2014 SKQB 164 - Court of Queen's Bench, Currie,
June 3, 2014 (QB14158)

The plaintiff applied for an order certifying the action as a class action and the
defendants applied pursuant to rule 7-9 of the Queen’s Bench Rules to have the
amended statement of claim of the plaintiff struck on the ground that it did not disclose
a reasonable claim. The Marketing Freedom for Grain Farmers Act (“MFGFA”) was
proclaimed to eliminate the requirement that western Canadian farmers sell their wheat
and barley through the Canadian Wheat Board (CWB) and to change the board of the
CWB from primarily farmers to appointees of the federal government. The plaintiffs
claimed that because western Canadian farmers operated the CWB using their money,
they effectively owned the assets of the CWB, and the reorganization took away the
assets and income of the farmer CWB as it existed before the MFGFA. The plaintiff
claimed that the MFGFA effectively created two CWBs: 1) the farmer CWB; and 2) the
government CWB. The plaintiff claimed numerous causes of action.
HELD: The Court reviewed the causes of action listed in the plaintiff’s statement of
claim and concluded that none of them disclosed a reasonable claim and thus those
portions of the amended statement of claim were struck resulting in no cause of action.
The Court reviewed the causes of action as follows: 1) unlawful expropriation – the
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defendants argued that the CWB was always a single entity and not two as claimed by
the plaintiffs in their unlawful expropriation claim. The Court agreed with the defendants
that there was no taking of the CWB property to another entity as required to succeed
in an unlawful expropriation claim; 2) conversion – the plaintiff’s claim for conversion
was similar to that of expropriation in that the plaintiff said he had something that the
defendants took from him. Given the Court’s conclusion that the plaintiff did not have
any property taken from him, the plaintiff’s conversion claim was not successful. The
plaintiff did not plead the necessary facts to show that he had a proprietary interest in
the CWB property; 3) unjust enrichment – the plaintiff could not prove the first two
elements, namely, that the defendants were enriched and that the plaintiff had
something taken. Also, the claim failed on the third requirement because the
government had a juristic reason to reorganize the CWB; 4) intentional interference with
business relations – the plaintiff did not plead that the defendants intended to injure
him nor was the legislative enactment an illegal or unlawful measure. Both of those
components would have to be pled to succeed; 5) breach of fiduciary duty – the Court
found that the defendant government was not in a fiduciary relationship with the
plaintiff and therefore there could not be a breach of fiduciary duty; 6) inducing breach
of implied trust – this alleged cause of action suggested that the CWB held assets on
behalf of farmers. The Court again noted that they had concluded that, as a matter of
law, that could not be the case; and 7) misfeasance in public office – the plaintiff
claimed that the minister knew that the new act and expropriation of assets from
farmers would cause them loss and he deliberately breached his statutory duties and
abused the powers of his public office by enacting the legislation and not compensating
farmers for it. Again, the Court reiterated that there had not been an expropriation.
Further, the MFGFA was lawfully enacted and the plaintiff could therefore not prove
that the minister’s conduct in enacting it was tortious. The Court also determined that
no amendment could remedy the problems of the plaintiff’s claims. The plaintiff’s entire
claim was premised on the argument that there were essentially two CWB’s, an
argument that could not be made out. The Court also reached the same conclusion
when viewing the action as a prospective class action. The application for certification
was also dismissed. Costs were awarded to the defendants with respect to striking the
statement of claim; however, pursuant to s. 40 of The Class Actions Act no award was
made with respect to the certification application.
© The Law Society of Saskatchewan Libraries
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Constitutional Law – Charter of Rights, Section 10(b)
Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking
R. v. Codd, 2014 SKQB 145 - Court of Queen's Bench, Gabrielson, May 16, 2014
(QB14143)

The accused was charged with unlawfully producing marijuana contrary to s. 7(1) of
the Controlled Drugs and Substances Act (CDSA) and possessing marijuana in an
amount exceeding three kilograms for the purpose of trafficking contrary to s. 5(2) of
the CDSA. The defence brought an application alleging that the accused’s Charter right
to counsel under s. 10(b) had not been facilitated and as such, any statements made
by him must be excluded. A voir dire was held. As part of its case, the Crown sought to
introduce Certificates of Analyst concerning the drugs seized during the RCMP
investigation. The defence counsel objected to the introduction of the certificates on the
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basis that s. 51(3) of the CSDA had not been complied with. The RCMP had learned
that a residence had an abnormal power usage. They obtained a search warrant for
the property and entered it at 3:15 pm. They found the accused and another person in
the house. They were arrested at 3:17 pm. After the arrest, an officer asked the
accused for his name, birth date, residence and contact numbers. He provided them
and gave his address as being in Calgary. Shortly thereafter, the accused stated: “This
is my house now. The address I gave you was my parent’s.” At 3:32 pm, the officer
gave the police warning to the accused regarding his right to counsel. When asked if
he wanted to exercise this right, the accused stated no, but that he would when he got
to a phone. At 3:49 pm another officer began to question the accused about whether
there were any booby traps in the house. Regarding the Certificates of Analyst, the
officer testified that he had delivered them to the offices of the accused’s counsel at the
time. The certificates were accompanied by a document entitled Notice of Intention to
Produce in which it was indicated that the Crown intended to produce the certificates in
evidence at the preliminary hearing and that notice was being given pursuant to s.
28(1) of the Canada Evidence Act (CEA). The notice was acknowledged by counsel.
The matter proceeded by way of direct indictment, so the hearing was never held. The
officer testified at trial that he produced another notice of intention and forwarded it and
copies of the certificates to the Calgary police, asking them to undertake personal
service upon the accused. They were unable to serve him so the officer then faxed
copies of the new notice and copies of the certificates to the office of the accused’s
new counsel. The defence argued that the original notice of intent was deficient in that
it was given pursuant to the Canada Evidence Act rather than the CDSA and that the
attempted service by fax was not effective because there was no evidence of any
consent or acknowledgment by defence counsel to allow service by fax, and the fax
was sent only two days before trial, which was not reasonable notice as required by s.
51(3) of the CDSA.
HELD: The Court ruled on the voir dire issues that: 1) the accused’s s. 10(b) Charter
right had been infringed. The accused had made the statement regarding his residence
before he had been given his right to counsel. The statement was significant as it was
the only evidence tendered by the Crown that the accused was anything more than a
temporary guest at the residence. The officer was in breach of his duty pursuant to s.
10(b) to inform the accused of his right to retain counsel immediately upon being
arrested and that he should not have allowed the other officer to question the accused
after he had indicated that he wanted to speak to counsel. The breach was serious.
The impact of the breach was also serious as the statement was critical to the Crown’s
case. The administration of justice would be brought into disrepute by admitting the
statement, and the Court excluded it pursuant to s. 24(2) of the Charter; 2) the
certificates would be admitted into evidence. The accused would not have been misled
or prejudiced by the reference in the first notice to the CEA rather than the CDSA.
Because counsel for the accused acknowledged service, the Court distinguished the
decision in R. v. Santos. The second faxed notice ensured that the accused was not
prejudiced by the first notice, and therefore the requirements of s. 51(3) of the CDSA
were met. The exclusion of the evidence in the circumstances of the case would bring
the administration of justice into disrepute if s. 51(3) were interpreted so technically.
© The Law Society of Saskatchewan Libraries
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R. v. Gill, 2014 SKQB 176 - Court of Queen's Bench, Scherman, June 13, 2014 (QB14172)

The accused was on trial on charges of aggravated sexual assault contrary to s.
273(2)(b) and choking to render incapable of assistance contrary to s. 247(a) of the
Criminal Code. The defence brought an application pursuant to the Charter during the
trial. It sought a declaration of a mistrial as a consequence of inadequate interpretation
during the course of the trial, thereby encroaching upon the accused’s s. 14 right, and
a stay of proceedings as a consequence of a breach of the accused’s right to full and
timely disclosure under s. 7. The issue regarding the interpretation arose when the
accused’s wife testified as a witness for the defence via a video and audio link from
India. Her testimony was in Punjabi. The delay in the audio transmission resulted in
two people speaking simultaneously and the inability of the interpreter to stop speakers
to give him time to provide interpretation, among other problems. Regarding the
accused’s arguments that there had been a s. 7 breach, the defence raised, among
other complaints, that the Crown had failed to disclose a witness’s statement and a
chain of emails between the complainant and the accused until the day of the trial. At
that time, the defence requested an adjournment to permit it to review the evidence.
The request was granted and the trial resumed three months later.
HELD: The court held that there had been a breach of the accused’s right to proper
interpretation of the evidence on the day that his wife testified but that a mistrial should
not be declared. The appropriate remedy would be to exclude the evidence from the
trial record and for the defence to call all of its defence evidence with a new interpreter.
The court held that there was a breach of the accused’s right to full disclosure in
respect of a witness statement and email chain but that the breach had been remedied
by the adjournment granted.
© The Law Society of Saskatchewan Libraries
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Corporation Law – Breach of Fiduciary Duty
Real Property – Certificate of Pending Litigation
Statutes – Interpretation – Queen’s Bench Act, Section 47
Trusts – Constructive Trust
Garden v. Rizos, 2014 SKQB 183 - Court of Queen's Bench, Allbright, June 19, 2014
(QB14182)

The applicant sought an order pursuant to s. 47(1) of The Queen’s Bench Act and/or
the inherent jurisdiction of the court vacating the Certificate of Pending Litigation
registered on her land. The applicant argued that the respondent had not met the onus
of showing an interest in her land sufficient to maintain the certificate. The respondent’s
claim names numerous individuals, including the applicant, as defendants. The
applicant was the consultant to two corporations involved in the sale of alcohol in
Saskatchewan. A receiver was appointed with respect to the corporations. The
respondent asserted that the defendants had breached the fiduciary duty owed to him
with respect to the two corporations. The respondent also claimed a constructive trust
over the applicant’s land arguing that the applicant received funds from the
corporations with knowledge and therefore held all assets as a constructive trustee of
the respondent. The land in question was originally owned by the applicant and her
husband, who was a shareholder of the corporations and also a defendant named in
the respondent’s action. The land was transferred to the applicant’s name in May 2009.
HELD: After reviewing the statement of claim, the court determined that the respondent
claimed that the applicant breached a fiduciary duty owed to him and that a
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constructive trust resulted from that breach. The claim tracked funds provided to the
applicant from the corporations, which he claimed enhanced the equity of the land. The
court held that, if successful in his claims, the respondent would have an interest in the
applicant’s land. The court also found that the delay in the complex litigation was not
inordinate and did not result in a conclusion that the respondent was not acting in good
faith.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Assault – Assault Causing Bodily Harm – Appeal
R. v. K. (M.K.), 2014 SKCA 15 - Court of Appeal, Lane Jackson Ottenbreit, January 24,
2014 (CA14015)

The appellant was charged with sexual assault and assault causing bodily harm. The
trial judge found him guilty of the second charge (see: 2012 SKQB 531). The appellant
appealed the conviction, and at the hearing of the appeal his counsel withdrew based
on irreconcilable differences with his client. The appellant proceeded to represent
himself and relied upon the factum filed by his former counsel. The appellant argued on
the first ground of appeal that the trial judge had misdirected himself with respect to the
standard of proof as articulated in R. v. W. (D.). The second ground was that the judge
had improperly applied the standard of proof beyond a reasonable doubt when he
acquitted the appellant of sexually assaulting the complainant but then accepted in
error the uncorroborated version of the complainant with respect to the charge under s.
267(b) of the Code. The Crown appealed the appellant’s sentence on the basis that it
was not proportionate to his degree of responsibility. The appellant had four previous
convictions involving assault. In this case the trial judge should have imposed a
sentence of 24 months plus remand because the appellant had head-butted the
complainant.
HELD: The court dismissed the appeal and the Crown’s sentence appeal. With respect
to the appellant’s grounds, the court stated that a trial judge can convict based on
some of the evidence of a witness who was found to be untruthful in other respects. In
this case, the judge identified and referred to the controlling authorities with respect to
the determination of reasonable doubt. On the evidence, he applied the standard of
proof beyond a reasonable doubt correctly with respect to the two charges and where
he believed the testimony of the complainant and where he did not know whom to
believe. The court found that the appellant’s sentence was not clearly unreasonable.
(The court does not state what the sentence was.) The trial judge had found that the
appellant was reckless as to whether bodily injury occurred. The complainant was not
seriously injured and declined to file a victim impact statement. The appellant had
stopped drinking and observed all of the conditions of his sentence.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Assault – Sexual Assault – Appeal
R. v. L. (P.R.), 2014 SKCA 38 - Court of Appeal, Jackson Whitmore Ryan-Froslie, March
27, 2014 (CA14038)

The appellant appealed his conviction on a charge of sexual assault. The complainant
had been a former girlfriend of the appellant. She testified that she was at a bar
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drinking with friends and became ill and called the appellant for a ride. The appellant
took the complainant to his home. The complainant had no memory of what happened
after that, but when she returned to her home the next morning, she realized that her
bangs had been cut. She sent text messages to the appellant and his replies indicated
that they had had intercourse, which he had videotaped, and admitted to cutting her
hair. The appellant told a completely different story, saying that he had read a message
from the complainant’s boyfriend when she was sleeping and he had sent the text
messages to the boyfriend, pretending to be the complainant. The judge did not believe
the appellant. There was no phone record of the complainant receiving an incoming
call or text message. The appellant’s texts were found to be an admission of guilt. The
videotape had not been produced and thus there was no exoneration of the appellant.
The appellant argued that the trial judge had erred in giving undue weight to the text
messages and that they were filed in evidence without a proper evidentiary basis. They
were hearsay and should not have been relied upon without evidence the messages
were sent and received by both parties to the communication.
HELD: The court dismissed the appeal. There is no principle in law that supported the
appellant’s position that text messages from both phones used in a texted conversation
must be tendered in evidence to ensure their reliability or relevance. Further, the
admissibility of the text messages had not been challenged at trial or on the appeal.
Once the messages were introduced and the appellant decided to testify, his credibility
became the principal issue. The judge interpreted the text messages as an admission
of non-consensual sex with the complainant and the appellant had not provided an
adequate explanation that would have permitted the judge to interpret the messages
otherwise.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Assault – Sexual Assault – Sentencing – Appeal
Criminal Law – Unlawful Confinement – Sentencing – Appeal
R. v. B. (J.W.), 2014 SKCA 36 - Court of Appeal, Richards Caldwell Ryan-Froslie, April 1,
2014 (CA14036)

The respondent was convicted after trial of sexual assault and unlawful confinement
contrary to s. 271 and s. 279(2) of the Criminal Code (see: 2013 SKQB 181). He was
sentenced to one year in prison followed by a year of probation for the first charge and
sentenced to six months in prison concurrent to the first sentence for the second
charge. The Crown applied for leave to appeal the sentence on the basis that it was
demonstrably unfit. It submitted that parity required a sentence of incarceration for
three years without citing any authorities. The complainant was seven years of age at
the time of the offence. She described the respondent, who was 57, as her best friend.
When the respondent brought the complainant to his home, she was alone with him for
two hours. Her clothes were removed by the respondent and she was massaged by
the respondent while he, too, was naked. The respondent had no previous criminal
record with respect to sexual or violent offences. His pre-sentence report indicated that
he was at a low risk to reoffend sexually.
HELD: The court granted leave and the appeal. The sentence was varied to provide for
a global sentence for both offences of two years less a day followed by one year of
probation. The court found the trial judge focused on the lack of physical injury and
penetration and failed to take into account the seriousness of the offence. The
respondent groomed the complainant. Other factors that the court mentioned as serious
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were that the child was confined and there was more than mere touching while the
respondent was naked. The complainant had suffered traumatic effects.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Certificate of Analysis – Service of True Copy
Criminal Law – Driving over .08 – Demand for Breath Sample – Forthwith
Criminal Law – impaired Driving
Criminal Law – Motor Vehicle Offences – Impaired Driving – Breathalyzer – Malfunction or
Improper Operation
R. v. Emmel, 2014 SKPC 123 - Provincial Court, Benison, May 27, 2014 (PC14122)

The accused was charged with driving while impaired and driving over .08. The issues
at trial were: 1) was the breath sample taken “forthwith” within the meaning of s. 254(2)
of the Criminal Code; 2) did the accused prove that the approved instrument used to
take the breath sample was malfunctioning or was operated improperly within the
meaning of s. 258(2)(c)(iv) of the Criminal Code; and 3) did the Crown prove beyond a
reasonable doubt that the officer served a true copy of the Certificate of Qualified
Technician on the accused pursuant to s. 258(7) of the Criminal Code. The accused
was stopped at 12:29 am and the ASD breath sample was taken at 12:40. When the
accused blew into the Breathalyzer the first time, it indicated an insufficient sample and
the machine purged itself. The officer did not wait 15 minutes between taking breath
samples, as required by the manual. When the officer provided the accused with the
Certificate of Qualified Technician, he did not compare the original line by line but just
held them both up. The affidavit swearing that a true copy was served on the accused
was sworn eight days after the offence.
HELD: The court determined the issues as follows: 1) the demand must be made by
the police officer promptly once he forms the suspicion that the driver has alcohol in his
body. The Crown accounted for all but three minutes of time from the stop to the
demand. The three-minute delay was when an auxiliary constable searched the
accused, unnecessarily, and thus the sample was not taken forthwith and the
accused’s Charter rights were breached; 2) the court could not find any evidence to
conclude that the breath instrument was malfunctioning. The officer’s testimony
confirmed that the machine did exactly as it was supposed to when it received a
sample of breath that was insufficient. Also, there was no evidence that the failure to
wait 15 minutes after the insufficient sample rendered the breath sample readings
inaccurate; and 3) the court relied on case law for the principle that there must be a
“discovered difference” between the copy and the original certificate before a challenge
can be raised. In this case there was not a “discovered difference”; the Crown
complied with the requirements of s. 258(7) of the Criminal Code. The court reviewed
whether the breath samples and ASD fail result should be excluded because of the
Charter breach and held that they should not be excluded. The length of delay of three
minutes was not serious but the search of the accused was serious. The impact of the
breach was found not to be serious because the ASD test and breath samples are nonintrusive. The court noted that the evidence of ASD and breath samples are generally
reliable and society had an interest in prosecuting drinking and driving offences. The
accused was convicted of driving over .08 but there was not evidence beyond a
reasonable doubt that the accused’s ability to drive was impaired.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Conduct of Trial – Absence of Accused – Appeal
R. v. W. (B.B.), 2014 SKCA 18 - Court of Appeal, Klebuc Whitmore Ryan-Froslie, February
20, 2014 (CA14018)

The appellant appealed his conviction for sexual assault with a weapon and uttering
threats on the basis that the trial judge breached s. 650(1) of the Criminal Code by
proceeding with the trial in the absence of the appellant. He argued that this was a
substantive breach as opposed to a procedural breach such that the curative provisions
of s. 686(1)(b)(iv) did not apply. When the trial commenced, the accused was not
present. The judge opened it by asking counsel if there were any pre-trial applications
and the Crown’s counsel indicated that she wanted to amend the Information to change
the dates of the offence. Defence counsel had had notice of this application and had
not opposed it. The Crown then advised that an exhibit would be entered with consent,
which was a supplementary occurrence report prepared by a police officer. After that,
the defence counsel indicated that he needed the accused and the trial was adjourned
until he was present. The Crown admitted that the trial judge breached s. 650(1) and it
bore the burden of satisfying the court that the appellant’s conviction should stand,
nothwithstanding the procedural irregularity.
HELD: The court dismissed the appeal. The breach of s. 650(1) was inadvertent. The
entry of the exhibit was done with consent of the appellant’s counsel. The information it
contained was repeated in court during testimony given when the appellant was
present. Its admission had not affected the appellant’s ability to make full answer and
defence, nor had it affected the verdict. Nothing of note had occurred during the
appellant’s absence and he suffered no prejudice. The court applied s. 686(1)(b)(iv)
and corrected the error.
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Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking – Evidence
R. v. Khalif, 2014 SKQB 165 - Court of Queen's Bench, Scherman, June 3, 2014 (QB14159)

The accused was charged with unlawfully trafficking in a controlled substance, cocaine,
contrary to s. 5(1) of the Controlled Drugs and Substances Act. The only witness for
the Crown had testified that the accused contacted her because he needed a place to
stay in Regina. In exchange for allowing the accused to stay at her home, she had
been given cocaine by him. In addition, she had acted as a courier for the accused in
the sale of cocaine. The witness had also been charged with trafficking. The defence
argued that the Crown had not proven that the substance that the accused was dealing
was cocaine. At the time the police searched the witness’s residence and the charges
were laid, the substance was no longer in the possession of the witness or the
accused. Thus, there had been no chemical analysis of the substance in question. The
issue was whether the evidence of a user could be sufficient to prove beyond a
reasonable doubt that the substance was cocaine. The Crown applied to amend the
indictment by adding words to the effect that the accused trafficked in a substance that
he “represented or held out to be cocaine”.
HELD: The Court found the accused guilty. With respect to the application to amend
the indictment, the Court reviewed the factors contained in s. 601(4)(d) and (e) of the
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Criminal Code whether the accused had been misled or prejudiced in his defence by
the particularization in the indictment that he had trafficked in cocaine and held that the
accused had prepared his defence to that charge and amendment would cause
prejudice to him at the time of the application. The Court held that an analyst’s
certificate was not essential to prove the substance was cocaine. Based on all the
evidence, the Court found that the only reasonable inference that could be drawn was
that the substance was cocaine. It found the witness to be credible and reliable. As she
had had previous and present experience with cocaine, she could recognize its
appearance, smell, taste and its effect upon her. As a party to the offence, her
admission and evidence carried significant weight.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking – Sentencing
R. v. Spence, 2014 SKQB 171 - Court of Queen's Bench, Gabrielson, June 11, 2014
(QB14170)

The accused pled guilty to one count of trafficking in marijuana in an amount less than
three kilograms contrary to s. 5(1) of the Controlled Drugs and Substances Act and one
count of possession of marijuana for the purpose of trafficking in an amount not
exceeding three kilograms contrary to s. 5(2) of the Act. To another count of
possession of cocaine for the purposes of trafficking contrary to s. 5(2) of the Act, the
accused pled not guilty but was found guilty on the basis that she had been wilfully
blind. The accused was employed at the Saskatchewan Penitentiary to work as an
Aboriginal Liaison Officer in March 2012. She was approached by an inmate who
advised her that he was protecting her from the other inmates. He asked her to bring
tobacco into the institution for him and was paid by him. In addition, they arranged for
her to bring drugs to him and she did so because she believed him when he told her
that he would be stabbed if he didn’t obtain the drugs. For all of these acts, the
accused was paid approximately $1,050. The transactions were revealed in an
investigation and the accused was charged. The accused had not taken a training
program offered shortly after her employment began that helped new employees be
aware of attempts by inmates to manipulate them and know how to respond. At the
time of the offences, the accused was suffering from depression and taking medication.
The psychologist who testified on her behalf stated that because the accused was new
to the penitentiary, she was vulnerable and her personal circumstances increased that
vulnerability. The psychologist advised that the accused should never have been put
into that position without close supervision. The Pre-Sentence Report disclosed that the
accused was 28 years old and had an eight-month-old daughter. She was in a stable
relationship, and since the charges had been laid, she had stayed at home with her
child and helped her partner with his business. She had not used drugs or alcohol
since 2006 and did not have a criminal record and had a very low risk of re-offending.
The accused identified as Métis but there were no Gladue factors present in her
background. The Crown sought a custodial sentence of 3.5 years and the defence
argued that the accused should serve a conditional sentence of one year to be served
in the community. The aggravating factors were that: 1) the drugs included cocaine; 2)
the accused trafficked in a penal institution where drugs cause serious problems for the
inmates; 3) the accused was an employee of the penitentiary and was in a position of
trust, although she had not been charged with a criminal breach of trust; 4) the accused

file:///H|/webLS/CaseMail/CM%2016-20.htm[10/10/2014 1:25:44 PM]

Case Mail v. 16 no. 20

was not trafficking to support her addiction but was paid to do so. The mitigating
factors were that the accused: 1) had pled guilty to two counts and had been
cooperative; 2) was 26 when the offence was committed; 3) had a young child who
was still being breastfed; 4) had no previous record and was at low risk to re-offend; 5)
had medical issues at the time of the offence that may have played a role; 6) had not
received adequate training or supervision for the environment in which she worked,
which may have contributed to the offence; 7) may have been acting under duress; and
8) lost her job and had suffered serious financial loss.
HELD: The court sentenced the accused 18 months’ imprisonment. Although it found
that the accused was eligible for a conditional sentence because she was no danger to
society, it considered the six factors established in the Court of Appeal’s decision in R.
v. KJP and held that the conduct of the accused required a jail sentence because she
had brought drugs into a penal institution.
© The Law Society of Saskatchewan Libraries

Back to top

Criminal Law – Judicial Interim Release Pending Appeal
Criminal Law – Application for Court-Appointed Counsel
R. v. L. (P.M.), 2014 SKCA 60 - Court of Appeal, Jackson, May 14, 2014 (CA14060)

The applicant was convicted after trial of multiple counts of indecent assault, gross
indecency arising from events that occurred between 1959 and 1967 at an Indian
residential school. The appellant appealed his conviction (see: 2013 SKQB 395). He
applied for: 1) judicial interim release pending the hearing of the appeal; and 2) for the
appointment of counsel pursuant to s. 684(1) of the Criminal Code. With respect to the
first application, the court noted that the 74-year-old applicant was unlikely to reoffend.
He suffered from rheumatoid arthritis that might be worsened by his incarceration in
prison. The applicant was previously convicted in 1998 of multiple counts of gross
indecency and indecent assault arising from events that took place in the NWT
between 1967 and 1979. With regard to the second application, the applicant argued
that he should not be required to become indigent to defend himself. He provided his
financial information: he owned an apartment worth $400,000 and had investments
worth approximately $160,000. Prior to his incarceration, he was receiving monthly
income of $3,000 from investments and his old-age pension. The latter payment was
suspended when he was imprisoned. The Crown argued that the applicant had
sufficient means to obtain legal assistance.
HELD: The court dismissed both applications. With respect to the application for
release from custody, the court found that it was not in the public interest because of
his previous convictions. The court held that the applicant had sufficient means within
the meaning of s. 684(1) of the Code. The applicant had shown that he could represent
himself in the application and that he was able to prepare his own appeal. As he was
in solitary confinement, the court requested that the penitentiary services provide him
with space and time to prepare his appeal.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Constitutional Law – Charter of Rights, Section 8, Section 9
R. v. Tovey, 2014 SKPC 115 - Provincial Court, Hinds, May 23, 2014 (PC14103)
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The accused was charged with operating a vehicle while his blood alcohol level
exceeded .08 contrary to s. 255(1) and s. 253(1)(b) of the Criminal Code. The accused
made a Charter application alleging that the accused ss. 8 and 9 Charter rights had
been violated and sought a judicial stay of proceedings and exclusion of evidence
pursuant to ss. 24(1) and 24(2) of the Charter. A voir dire was held. Police officers had
been patrolling an area at 1:30 am where a number of bars were located. They
observed the accused cross the street at the site of one of the bars and then enter a
truck parked on the street. The officers stopped the accused’s vehicle almost
immediately to obtain a proper driver’s licence and vehicle registration and to ensure
that the driver was sober. The officer who spoke to the accused did not smell alcohol
on his breath. He testified that he wanted to get the accused out of his vehicle and into
the patrol car because it was easier to smell things on his breath. There was nothing
unusual in the way that the accused walked to the police car. In the vehicle, the officer
testified that he could smell alcohol on the accused’s breath. The officer made an ASD
demand and the accused consented, which resulted in a fail. The accused was
arrested for driving while over .08. He was then read his Charter rights and given a
breath demand. The other officer testified that he could not smell any alcohol coming
from the accused in the patrol car. After being taken to the police station and supplying
breath samples, the accused was held in a cell for three to four hours after being
charged. The issues to be considered were: 1) was the accused arbitrarily detained by
the police, contrary to s. 9 of the Charter; 2) did the police have the necessary
reasonable suspicion to make the ASD demand, and if not, had the accused
established a breach of his s. 8 Charter right; and 3) if his rights were breached, what
was the appropriate remedy.
HELD: The Court found the accused guilty of the charge. With respect to the first issue,
it held that the accused had been arbitrarily detained by the police from the time he
was instructed to get into the police vehicle and was asked to provide breath samples
in the ASD. With regard to the second issue, the Court found that the officer’s grounds
to make the ASD demand was based on the accused driving in the bar strip at night
and that the officer had smelled alcohol on his breath. The Court held that on an
objective basis the officer had reasonable grounds to suspect that the accused had
alcohol in his body. There had been no violation of the accused’s s. 8 Charter right.
Applying the Grant analysis to the breach of the accused’s s. 9 Charter right, the Court
found that the breach was not serious and that the accused knew that he was being
questioned about drinking and driving. It was a short period of detention and society’s
interest in preventing drunk driving required that the ASD results and the Certificate of
Analysis be admitted. The accused was held for three to four hours in police cells. The
police testified that he showed no signs of impairment and there was no evidence that
justified his continued detention and the Court held that it was a violation of his s. 9
rights. However, the Court refused to grant a judicial stay as the breach had occurred
after the investigation had been completed.
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Criminal Law – Motor Vehicle Offences – Impaired Driving
Statutes – Interpretation – Traffic Safety Act, Section 209.1
R. v. Higham, 2014 SKPC 124 - Provincial Court, Benison, May 26, 2014 (PC14115)

The accused was charged with driving while impaired by alcohol. A voir dire was held
regarding issues raised by the defence. Police officers received a dispatch about a
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customer at a restaurant suspected of being impaired who was entering a vehicle in the
parking lot. An officer went to the lot and observed the vehicle identified in the
dispatch. When the vehicle was put in motion, she followed it and made a stop in the
parking lot, detaining the driver. The officer checked the licence and registration of the
driver, who was identified as the accused. After smelling alcohol on his breath, she
made an ASD demand approximately five minutes after the stop. The defence argued:
1) that as the stop was made in a parking lot, the officer did not have subjective
grounds for an investigative detention. It asserted all the evidence obtained as a result
should be excluded; 2) that if the officer had grounds for an investigative detention, she
was required to advise the accused immediately of the reason for his detention and
advise him of his right to counsel; and 3) that the officer had not made the ASD
demand forthwith.
HELD: The Court held with respect to each issue that: 1) the case of R. v. Lux did not
apply. The officer was not stopping the accused pursuant to s. 209.1 of The Traffic
Safety Act and it was not a random stop. It was a stop connected with the investigation
of the possible commission of a criminal offence, and an impaired driver in a parking lot
had no immunity from police investigation in the circumstances; 2) the officer followed
proper procedure in checking the licence and registration first. In an impaired driving
investigation an officer has the right to observe the subject and question them about
alcohol consumption to obtain the required grounds for an ASD demand. There is no
requirement that an officer involved in such an investigation to immediately advise the
driver of his right to counsel; and 3) the officer made the demand only after noting the
smell of alcohol on the breath of the accused and it was thus made forthwith.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Motor Vehicle Offences – Impaired Driving
Constitutional Law – Charter of Rights, Section 9, Section 10(b)
R. v. Fichter, 2014 SKPC 117 - Provincial Court, Benison, May 26, 2014 (PC14124)

The accused was charged with impaired driving contrary to s. 253(1)(a) of the Criminal
Code. The defence alleged that the following breaches of the accused’s Charter rights
had occurred: 1) the accused was arbitrarily detained at the roadside as the officer did
not have the requisite grounds to arrest him; 2) the accused was further arbitrarily
detained by being held overnight in the cells; and 3) the accused’s rights to counsel
under s. 10(b) were violated. A voir dire was held. A police officer had observed the
accused sitting in his vehicle with the motor running at the side of the road during the
late evening. When the officer pulled in behind the vehicle and activated his lights, the
accused drove his vehicle forward, partly into the ditch and then back onto the road
and then stopped. The officer noted a smell of alcohol coming from the vehicle when
he approached the accused, who had glossy eyes and whose speech was slurred. The
accused appeared very confused. Without obtaining further evidence, the officer
arrested the accused for impaired operation of a motor vehicle, advised him of his
rights and made a demand for a breath sample. In the police vehicle, the accused
asked the officer if he could call his parents when advised of his right to counsel. The
officer told him that he could not do so at that time. The accused said that he wished to
call a lawyer. At the detachment, the accused indicated that he did not know what
lawyer to call and the officer told him that he could call a private lawyer or Legal Aid.
The accused chose the latter and made the call and said that he was satisfied with it.
The officer lodged the accused in the cells overnight and did not release him until the
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next morning and testified that it was not his practice to release impaired drivers, and in
this case he decided that the accused, if released, would not stay out of trouble.
HELD: The court held with respect to each of the Charter grounds that: 1) it accepted
the evidence of the officer’s belief that the accused was impaired based on the unusual
driving behaviour, the smell of alcohol, his slurred speech and confusion, and found
that a reasonable person in the same position would reach the same conclusion; 2) the
officer had no grounds to detain the accused and his detention of the accused
overnight was a breach of s. 9 of the Charter; 3) the accused’s s. 10(b) Charter right
had not been breached. This was not a situation where the officer was required to
facilitate contact with a person other than a lawyer, such as a family member, in order
to obtain the name of a lawyer. The defence’s submission that the court should enter a
stay of proceedings was premature. It could be considered only after a finding of guilt.
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Criminal Law – Motor Vehicle Offences – Impaired Driving – Refusal to Provide Breath
Sample
R. v. Rieder, 2014 SKPC 1 - Provincial Court, Gordon, June 10, 2014 (PC14111)

The accused was charged with impaired driving contrary to s. 255(1) and s. 253(1)(a)
of the Criminal Code and with failing to provide a breath sample contrary to s. 254(3)(a)
and s. 254(5) of the Code. The accused had driven into a parking lot where he hit
another vehicle. The other driver confronted the accused, who was belligerent and
uncooperative. As she could smell alcohol on his breath and noticed that the appellant
was unsteady and had difficulty answering questions, the other driver called 911. The
officer who arrived at the scene noticed the smell of alcohol and concluded that the
accused had been drinking. He believed that the accused was impaired and arrested
him for impaired driving. A breath demand was made and the accused was taken to the
police station. Another officer instructed the accused how to blow into the Intoxilyzer.
The accused appeared to stop blowing or was seen biting the mouthpiece. After six
failed attempts the officer decided that the accused was not going to provide a sample
and he was charged with refusal. The accused testified that he could not provide the
breath samples because his lungs gave out. He explained that he had allergies and
had taken two allergy pills earlier to help him breathe. He said that had told the officer
of his allergy but not that he had taken the pills. The Crown asserted that there was no
air of reality to the accused’s explanation. The officer had not observed any breathing
difficulties and the accused had not told him that he was suffering from allergies.
HELD: The court convicted the accused on both charges. It accepted the evidence of
the witness and the officer with respect to the indicia of impairment. The court found
that the accused acted intentionally and did not provide a suitable sample and did not
accept his evidence that he could not supply a sample. There was no evidence other
than that of the accused regarding the impact of his allergy, which was not accepted by
the court and therefore there was no reasonable excuse for failure to provide an
adequate sample.
© The Law Society of Saskatchewan Libraries
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Youth Criminal Justice Act – Sentence Review
R. v. A. (K.D.G.), 2014 SKQB 192 - Court of Queen's Bench, Allbright, June 26, 2014
(QB14185)

The accused was a youth who pled guilty to second degree murder contrary to s. 235
of the Criminal Code. The sentencing judge determined that the youth should be
sentenced pursuant to the Youth Criminal Justice Act (“YCJA”) rather than as an adult
pursuant to the Criminal Code. The youth was sentenced to four years’ closed custody
followed by three years under a supervision order. The youth’s first required periodic
review was on June 25, 2013, where the sentence was confirmed. The second review
took place on June 18, 2014. The youth obtained a firearm and shot a person in the
neighbourhood, erroneously believing he was somehow involved in a neighbourhood
altercation. A psychologist provided a letter concluding that the youth had displayed
significant progress in accepting responsibility for his crimes and in making efforts to
address risk factors. The youth was also upgrading his education. A custodial progress
report was provided, as was the case worker’s detailed annual review report, which
highlighted the youth’s positive progress. The Crown argued that despite the progress
made by the youth the original sentence should be confirmed. The youth’s counsel
recognized the prudence of the Crown’s position.
HELD: The court noted the positive progress that the youth was making but also said
the seriousness of the offence must be kept in mind. An adult convicted of second
degree murder would not be eligible for parole for ten years. The court concluded that
the sentence should be confirmed rather than altered; to alter the sentence would
inappropriately balance the youth’s interests with those of society.
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Criminal Law – Sentencing – Long-term Offender – Appeal
Criminal Law – Assault – Sexual Assault – Appeal
Criminal Law – Self-represented Litigant
R. v. S. (R.B.), 2014 SKCA 11 - Court of Appeal, Jackson Herauf Whitmore, February 4,
2014 (CA14011)

The appellant had been convicted of the charge of sexual assault contrary to s. 271 of
the Criminal Code and a charge of touching a person under the age of 14 for a sexual
purpose contrary to .s 151 of the Code. He was found to be a long-term offender and
sentenced to a term of eight years less five years’ credit for remand time, followed by a
10-year supervision order (see: 2013 SKPC 64). The appellant appealed his conviction
and sentence and applied to adduce fresh evidence. The accused represented himself
on the appeal and the application. The grounds of appeal were not clearly stated but
appeared to be that the verdict was unreasonable and not supported by the evidence.
The appellant argued that because the pediatrician who testified as an expert witness
stated that the six-year-old complainant had not been bruised and that her hymen was
intact indicated that the sexual assault had not occurred. The basis for the appellant’s
appeal of his sentence was not clear either. He contested the length of the custodial
sentence, the amount of credit he was given for remand and the period of community
supervision. The application to adduce fresh evidence was based upon the appellant’s
belief that because his counsel had failed to cross-examine the complainant’s
grandmother’s assertion that she had seen bruising on the complainant, whereas the
pediatrician had not noted bruising in her examination a few days later, the
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grandmother’s credibility had not been destroyed.
HELD: The court dismissed the appeal on conviction on the basis that the trial judge
accepted the evidence of the expert witness that a failure to have physical signs of
trauma would not indicate that what the complainant had said was false. He accepted
the evidence of the complainant. The judge also rejected the appellant’s submission
that the child had been influenced by her mother and grandmother to make the
allegations. The judge made clear findings of credibility and fact. There was no basis
for an appeal on the footing that the verdict was unreasonable. The court dismissed
the sentence appeal. The appellant had 31 convictions, including four prior sexual
assaults on vulnerable females. He was found to be at high risk to reoffend but the risk
might be controlled because the appellant could benefit from therapy. The judge had
sentenced the appellant appropriately. The application to adduce fresh evidence was
dismissed. The trial judge’s verdict had not been based upon the bruising being a
critical piece of evidence.
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Criminal Law – Sexual Offences – Sexual Exploitation of a Young Person – Sentencing –
Appeal
Criminal Law – Sexual Offences – Sexual Exploitation of a Young Person – Appeal
R. v. M. (B.), 2014 SKCA 68 - Court of Appeal, Lane Jackson Herauf, May 28, 2014
(CA14068)

The appellant was convicted of touching a young person for a sexual purpose contrary
to s. 153(1)(a) of the Criminal Code. The charges arose as a result of a sexual
relationship that the appellant had with a 15-year-old student in 1993 to ’94 when she
was 33 years of age and his teacher. She was sentenced to serve an 18-month
conditional sentence, following which she was to serve a 12-month period of probation
(see: 2013 SKQB 332). The appellant appealed her conviction, and the Crown
appealed her sentence. There were multiple grounds of appeal. The appellant’s major
grounds were: 1) that the trial judge was required to rule on the admissibility of the
statement of the Crown’s most important witness (the primary witness) who said that
the appellant had told her that she was having sexual intercourse with the complainant.
The appellant argued that the statement constituted hearsay and was thereby
presumptively inadmissible; and 2) that the trial judge failed to properly instruct and
inform the jury as to the primary witness’s credibility and that of the other Crown
witnesses. The primary witness had provided conflicting versions of conversations at
different points in the proceedings. With respect to the sentencing, the trial judge noted
that when the offence was committed, the maximum penalty was imprisonment for five
years and that a conditional sentence was available under s. 153 of the Code. The
appellant would be sentenced in accordance with the law existing in 1993 to ’94. The
Crown argued that the court should substitute a sentence of two years less a day with
appropriate credit for time spent under house arrest.
HELD: The Crown dismissed the appeal from conviction. It held with respect to the
appellant’s grounds of appeal that: 1) no objection to the admissibility of the witness’s
evidence was made at trial. There was no basis to set aside the conviction because
the trial judge did not have an obligation to interfere with trial counsel’s decision not to
test the admissibility of the evidence; and 2) the trial judge’s charge to the jury was
completely appropriate. Although there were discrepancies and contradictions in the
testimony of the Crown’s witnesses, the primary witness had not wavered in her
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testimony that the appellant had told her that she was having intercourse with the
complainant. The judge could not instruct the jury more in relation to the witness’s
evidence without running the risk of stressing what was consistent.
The court dismissed the Crown’s appeal of the sentence. It held that the sentence was
appropriate in the circumstances of this case. The intention of Parliament at the time
regarding the maximum sentence for the offence was clear. The trial had not made a
finding of fact with respect to the complainant’s testimony that the appellant had
threatened him. The jury was properly instructed to accept all or none of the witnesses’
testimony. The complainant was not severely damaged by the relationship, based on
his testimony and the fact that he had not filed a victim impact statement. The trial
judge recognized the grave nature of sexual offences committed against young people
and the need to send a strong message to teachers. The appellant had rehabilitated
herself since the offence and had led an exemplary life. She lost her position and her
career and had suffered public shaming. The appellant had served 14 months of her
conditional sentence order and completed her community service of 200 hours and all
sexual abuse training. If credit were given for that time, she would serve very little time
if the court were to order a period of incarceration.
© The Law Society of Saskatchewan Libraries

Back to top

Criminal Law – Weapons – Carrying a Concealed Weapon – Appeal
R. v. H. (R.B.), 2014 SKCA 17 - Court of Appeal, Richards Herauf Ryan-Froslie, February
18, 2014 (CA14017)

The respondent was charged with carrying a concealed weapon (a can of bear spray)
contrary to s. 90 of the Criminal Code. He was acquitted by the trial judge on the
grounds that the canister was empty and was not a weapon unless it was actually
used in an attack. The respondent had been stopped by a police officer after a taxi-cab
driver had been assaulted with a knife and bear spray. When the officer searched the
respondent, he found the canister in his pants. The respondent explained that he kept
it there for protection on the streets. The Crown appealed the acquittal, and the
summary conviction appeal judge held that the trial judge had misapprehended the
evidence as the canister was not in fact empty. However, that error had had no effect
on the verdict because the Crown had failed to prove the canister contained bear
spray. The Crown appealed.
HELD: The Crown allowed the appeal and ordered a new trial. The summary conviction
judge had focused solely on the canister and ignored relevant circumstantial evidence
that might have supported that the canister contained bear spray. In failing to consider
all the evidence, the judge erred in law. The error might have had a material bearing
on the acquittal.
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Evidence – Documentary Evidence – Privilege – Solicitor-Client
Barristers and Solicitors – Disclosure of Documents – Privilege – Accountants – Agency
Redhead Equipment Ltd. v. Canada (Attorney General), 2014 SKQB 172 - Court of Queen's
Bench, Allbright, June 12, 2014 (QB14171)

The applicants applied to the court for determination that certain documents with
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attachments were subject to solicitor-client privilege and therefore exempt from
production in response to requirements for information issued by the Canadian
Revenue Agency (CRA) to the applicants pursuant to s. 231.1 of the Income Tax Act.
There was no litigation between the applicants and the Crown. The respondent
Crown’s position was that at least some of the documents were not covered by such
privilege and should be produced. The applicants represented various companies and
individuals associated with Redhead Equipment Ltd. (REL). In 2009-10, REL was
involved in restructuring. The president of REL instructed the chief financial officer to
obtain legal advice from the REL’s tax lawyers in relation to the proposed restructuring
and to engage the assistance of REL’s accountants MNP to provide the necessary
facts and information to allow MLT to provide the legal advice requested. In August
2012, CRA made a formal request upon the president and REL as well as the other
companies to provide planning documents relating to the creation of the new entity that
resulted from the restructuring. In response to the request, the applicants made a claim
of solicitor-client privilege over 600 documents, which were then delivered by the
applicants to the sheriff at the Court of Queen’s Bench. The Crown argued that certain
documents were not subject to the privilege, such as those which related to the role
played by MNP in relation to each communication. In order for solicitor-client privilege
to apply, the documents had to have been created for the purpose of giving, obtaining
or seeking legal advice or assistance.
HELD: The court followed the process outlined in the Dixon v. Canada. Each document
was examined by the court in the presence of both counsel in chambers and in
camera. After each counsel had provided their position on each document, the court
ruled summarily on each document. The court listed the contested documents and then
recorded which ones were privileged and which would be disclosed.
© The Law Society of Saskatchewan Libraries
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– Child Custody and Access – Shared Parenting
– Child Support – Determination of Income
– Child Support – Interim
– Spousal Support – Interim

Dahlgrin v. Dyck, 2014 SKQB 157 - Court of Queen's Bench, Wilson, May 27, 2014
(QB14155)

The respondent claimed interim child support, interim spousal support, and costs. The
petitioner argued that his child support obligation should be set-off against the
respondent’s because the parenting arrangement was shared parenting. The petitioner
argued that spousal support should not be ordered because he did not have a means
to pay and the respondent had an obligation to seek employment. The parties began
cohabitation in 1999 or 2000 and separated in 2013. They had three children. An
interim order had been made ordering the parties to have interim joint custody of the
children with the respondent having the children weekdays and the petitioner having
them on weekends. The parties had a landscaping business where the petitioner
provided the labour and the respondent did the bookkeeping. The petitioner was laid
off from his winter work and indicated that he may not continue to operate the
landscaping business because he could not afford to pay for a bookkeeper. The
respondent claimed that the petitioner’s income should be higher than reported due to
many cash jobs that were not reported. The issues for the Court were: 1) was the
parenting arrangement a shared one; 2) what the petitioner’s income was; and 3)
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should spousal support be ordered.
HELD: The Court determined the issues as follows: 1) the Court preferred the
respondent’s evidence of parenting times over that of the petitioner’s because she was
able to set out exact dates whereas the petitioner could not. The Court held that the
time the children were in school would be attributed to the parent who had
responsibility for the children at that time. Because the parties were following the
interim arrangement previously ordered the arrangement was not shared parenting; 2)
the parties would no longer be splitting the income from the landscaping business and
both incomes should be attributed to the petitioner minus $500 per month for
bookkeeping. The petitioner also had income from his winter employment for a total
reported income of $46,000 with an additional imputed amount of $5,000 for cash jobs.
Child support of $911 per month was ordered. The amount was retroactive to the
respondent’s motion for child support not her filing of an answer; and 3) the Court
found that the respondent had established a juristic basis for entitlement to spousal
support. The respondent’s role was as primary caregiver to the children and
homemaker. The respondent required reasonable time to reenter the workforce,
especially since the youngest child would not be in kindergarten until the fall of 2014.
The petitioner was also found to have the ability to pay spousal support. The
respondent had a need for spousal support as her only income was $2,000 annually
from teaching squash. The petitioner was ordered to pay $375 per month spousal
support until further order of the Court. The petitioner was also ordered to pay costs of
$500.
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Family Law – Child Support – Adult Child – Appeal
Nkwazi v. Nkwazi, 2014 SKCA 61 - Court of Appeal, Richards Ottenbreit Herauf, May 23,
2014 (CA14061)

The appellant appealed from a decision in Queen’s Bench chambers that fixed child
support arrears owed by him at $183,746 and ordered him to pay ongoing support in
the amount of $927 per month for his adult son who, because of serious mental health
issues, continued to reside with his mother, the respondent (see: 2013 SKQB 264).
The grounds of appeal were that the chambers judge erred: 1) in failing to consider s.
3(2)(b) of the Guidelines in determining the arrears for the appellant’s children over the
age of 18 and attending a post-secondary institution; 2) by determining child support for
the adult child residing at home under s. 3(2)(a) of the Guidelines by failing to consider
the social assistance payments that he received; and 3) in relying on the affidavit
evidence of the respondent in making his final determination rather than setting the
matter for pre-trial where viva voce evidence could have been heard.
HELD: The Court dismissed the appeal. It held with respect to the grounds that: 1) the
appellant had admitted at the chamber’s hearing that the children in question remained
children of the marriage for six years after they turned 18, leaving only the question of
the quantum of maintenance. The Court found that the judge had not erred in relying
upon s. 3(2)(a) because the appellant had presented his case that if maintenance were
to be varied at all, it would be based on that section. The matter cannot be returned to
the Court below for rehearing on a different basis on which it was argued because the
appellant was unsuccessful the first time; 2) the judge had applied the correct test to
determine whether the appellant’s son was a child of the marriage because he was
unable to withdraw from his mother’s care by reason of illness. Having so found, the
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judge determined the quantum of maintenance based upon s. 3(2)(a), and at the
hearing the appellant’s counsel had not requested that the judge consider s. 3(2)(b).
The issue of social service payments was not raised and whether the payments
mandated an approach under s. 3(2)(b). The judge was correct to fix maintenance
based on the table amounts, notwithstanding the social assistance payments; and 3)
the appellant had not objected to the respondent’s affidavit evidence at the hearing nor
had he made a request for a pre-trial conference. The appellant had raised a new
issue on appeal and it would not be entertained.
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Family Law – Custody and Access – Primary Residence
Family Law – Custody and Access – Mobility Rights
Family Law – Child Support – Retroactive
Jochems v. Jochems, 2014 SKQB 156 - Court of Queen's Bench, Sandomirsky, May 26,
2014 (QB14140)

The petitioner and the respondent were married in 2010 and separated two years later.
There was one child of the marriage, a daughter now age two. The respondent mother
had taken the child to Winnipeg to visit her family during the summer of 2012. At this
point, the child had lived with both parents for only three months. Because of marital
difficulties, the respondent had not returned to live with the petitioner in Fleming,
Saskatchewan, where they had resided. The respondent remained in Winnipeg for the
next 13 months while the parties attempted to negotiate the petitioner’s access.
Although the respondent had attempted to make the arrangements, the petitioner
commenced an action in Queen’s Bench to determine the issue. After the making of an
interim order (see: 2013 SKQB 94) and its appeal (see: 2013 SKCA 94), the
respondent was ordered to return to the province with the child and take up residence
within a 40-kilometre radius of Moosomin by September 2013 or she would forfeit
primary care of the daughter to the petitioner. The respondent had complied with the
order and took up residence in Rocanville. The petitioner’s access was determined by
another interim order, which confirmed that the parties were joint custodians of their
daughter, the primary residence was with the respondent, and the petitioner would
parent the child on three weekends of a five-weekend rotation as well as two evenings
each week from 5:30 to 7:30 pm. The respondent requested the Court to permit her to
relocate with the child to Winnipeg where her family lived. She had obtained a position
at a daycare worker in Rocanville where she might earn $26,000 per year without
benefits but had received an offer of permanent employment in Winnipeg at her
previous employer’s daycare where she would receive higher wages in the amount of
$38,000 plus full benefits. She would live with her parents while she established herself
financially. Whilst living in Rocanville, the respondent had become depressed as her
friends and family were in Winnipeg. The petitioner opposed the relocation: in order to
see his daughter he would have to drive for 4.5 hours to visit her in Winnipeg. He
submitted that the child’s primary residence should be with him. He worked as a heavy
duty mechanic in Moosomin and earned an annual income of $91,500, which included
income from a significant amount of overtime. While he was working, his mother would
care for the child in her home. He testified that he could not obtain equivalent
employment and remuneration in Winnipeg nor was housing as affordable there. The
respondent argued that she had the stronger relationship with her daughter and they
were very close whereas she believed that the petitioner was awkward with the child.

file:///H|/webLS/CaseMail/CM%2016-20.htm[10/10/2014 1:25:44 PM]

Case Mail v. 16 no. 20

Various family members for each of the parties testified regarding their respective
parenting abilities and how they interacted with their daughter. The issue at trial was
which parenting proposal would attain the best interests of the child. Once that was
determined, the Court would be able to deal with the corollary relief issues of whether
to grant current and retrospective child and spousal support.
HELD: The Court ordered that the primary residence of the child be with the
respondent as the evidence had established that the decision would be in the best
interests of the child. The Court found that the child was more closely bonded to the
respondent. Regardless of the fact that the respondent had de facto custody as a result
of her decision to take the child to Winnipeg, the petitioner had not demonstrated that
he had thought out the responsibility and issues associated with being a primary
parent. The Court permitted the respondent to move to Winnipeg, as that would resolve
her situational depression and isolation, which would support the child’s well-being. The
petitioner was given parenting time for three weekends in a five-week cycle as well as
telephone access two evenings per week. Driving time and costs were to be shared
between the parties. The petitioner was ordered to pay s. 3 support in the amount
$770 per month and 77 percent of the net cost of daycare. The Court ordered the
petitioner to pay retroactive child support from August 2012 to February 2013. It found
that the petitioner’s refusal to pay child support because he was waiting for the Court to
advise him how much support to pay had not constituted blameworthy conduct but was
unacceptable nonetheless. The retroactive sum owed, $680/month for seven months,
could be paid to the respondent in instalments of $200/month to relieve hardship. The
respondent’s income was significantly less than the petitioner’s and she had suffered
an economic disadvantage as a result of the marriage in that she had to move to
Saskatchewan and leave her position. The petitioner was ordered to pay spousal
support of $1,300/month until October 2016 to enable the respondent to rehabilitate
herself economically. The petitioner had delayed in requesting spousal support after the
separation until October 2013. She had lived with her parents and had their financial
support after the separation until that date. For these reasons and because of the
hardship it would cause to the petitioner, the Court denied the respondent’s claim to
retroactive spousal support.
© The Law Society of Saskatchewan Libraries
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Family Law – Division of Family Property
Family Law – Child Support – Adult Child
Family Law – Spousal Support
Gorniak (Schaeffer) v. Schaeffer, 2014 SKQB 163 - Court of Queen's Bench, Keene, June
2, 2014 (QB14148)

The parties were married in 1980 and separated in 2010. In 2011, an interim order was
made in Queen’s Bench that provided that the respondent husband should pay $700
per month in spousal support and child support in the amount of $516 per month for
the youngest daughter (18). A consent divorce was granted in 2011. Outstanding
issues between the parties were the division of family property and whether the
respondent should continue to pay spousal and child support. The family property
consisted of the family home, farmland, two closely-held businesses and numerous
other types and pieces of property. The parties agreed that the respondent would
receive the home and the farmland. The respondent called a chartered business
valuator/accountant to provide opinion evidence. The Court qualified her as an expert
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regarding the current market value of the common shares in the two businesses. The
witness testified that one of the companies had no value at the date of application and
would be in the hole if the liquidation occurred. She established the value of the other
company, which owned real estate that would have to be developed. The petitioner
challenged much of the evidence. In terms of whether the respondent should pay child
support to his 21-year-old daughter who was attending university, the Court heard
evidence that she was estranged from him and refused to have any contact with him.
The petitioner was employed at a grocery store as a computer analyst orderer where
she earned $39,000. She argued that the respondent should pay her $3,500 per month
based on what she perceived his income to be and based on the length of their
marriage and that she stayed at home to raise their children. The respondent’s income
for 2012 was $54,200. The respondent submitted that since much of his income would
come from the second company, there should not be double recovery for the petitioner
based on her receiving her share of that asset and then receiving spousal support
generated from the respondent’s share of that asset. Further, the respondent had
developed health problems that would reduce his involvement in the business.
HELD: The Court divided the family property and awarded the petitioner the lump sum
of $500,522.48 by way of equalization. The Court held that the daughter’s
estrangement from the respondent disentitled her to child support. The Court denied
the petitioner’s claim for spousal support. It found that the respondent’s income was not
what the petitioner believed it to be. His income from the assets that he received would
be modest and his income would be similar to the petitioner’s. The petitioner had
obtained permanent employment and the respondent should not have to continue to
pay spousal support derived from those assets.
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Family Law – Spousal Support – Variation
Selinger v. Selinger, 2014 SKQB 160 - Court of Queen's Bench, McIntyre, May 29, 2014
(QB14147)

The parties were married for 11 years and divorced in 2008. The respondent was
ordered to pay spousal support in the amount of $1,800 per month. The judgment
incorporated an agreement between the parties that included a review clause. The
respondent sought to terminate his support because the applicant, 47, had been
working since 2012 and was capable of working full-time. The respondent was 63 and
wanted to retire in two years at which time he would no longer be able to afford to pay
support. The applicant had recently completed training to become an insurance agent
and had obtained part-time employment with an insurance company in the small town
in which she lived. She deposed that she could not find full-time work in the town and
was unable to commute elsewhere to work as she had a number of medical conditions.
The petitioner stated that she had been diagnosed with chronic pancreatitis and Crohn’s
disease. As well she had had breast cancer and was prescribed tamoxifen. All of these
medical problems caused fatigue and affected her ability to work full-time. There was
no independent evidence from her physician confirming the medical issues or providing
details on how these conditions affected the petitioner’s ability to work. The
respondent’s income was $117,000 and the petitioner’s was $7,800 apart from spousal
support of $21,600. The petitioner argued that the Court could deal with the application
on its merits on the material before it and there should be a new spousal support order
made reflecting the respondent’s current income. The respondent submitted that the
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petitioner was aware when they negotiated their agreement of his intention to retire at
65 and that she was capable of working full-time.
HELD: The Court held that the matter could not be decided on affidavit evidence as it
would not permit the necessary analysis of the factors set out in s. 15.2 of the Divorce
Act. The matter was to proceed to pre-trial conference and to trial if necessary.
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Insurance – Fire – Limitation Period
Statutes – Interpretation – Limitations Act, Section 5, Section 6
Aspen Village Properties Ltd. v. Saskatchewan Government Insurance, 2014 SKQB 180 Court of Queen's Bench, Ball, June 18, 2014 (QB14166)

The plaintiff owned a golf course clubhouse, which was insured against loss of damage
from fire pursuant to a policy issued by the defendant. The policy limited replacement
cost coverage to $3,900,000 and a condition that barred recovery unless an action was
commenced within two years after loss of damage occurred (Statutory Condition 14 of
s. 128 of The Saskatchewan Insurance Act.) On September 28, 2011, the clubhouse
was destroyed by fire. In January 2012, SGI provided the plaintiff with a partial proof of
loss on the depreciated value of the clubhouse. The form was completed and returned
to SGI, and it confirmed in February 2012 that the plaintiff was entitled to coverage
under the policy and paid the plaintiff the depreciated value of the clubhouse in the
amount of $2,210,500. SGI did not approve the plaintiff’s reconstruction proposal until
March 2013, approximately 18 months after the fire. The plaintiff obtained at a cost of
$200,000 detailed construction plans for a new clubhouse and began construction in
August 2013. In October 2013, SGI informed the plaintiff that it would not make further
payment on the policy because the clubhouse had not been completely rebuilt by
September 2013 — the expiry of the two-year limitation period in the policy. At that
point the plaintiff had spent $1,378,400 for design and construction and $750,000 for a
modular building. In March 2014, the plaintiff commenced an action against SGI
claiming damages for breach of the policy. SGI’s statement of defence raised the
limitation period set forth in Statutory Condition 14. However, the defence
acknowledged that the condition was repealed by s. 76 of The Limitations Act, which
was passed effective May 1, 2005, and therefore not in effect at the time the policy
was issued. Alternatively, it relied upon the limitation period contained in s. 5 and s. 6
of the Act. The plaintiff filed an application that sought a declaration that the two-year
limitation period in s. 5 had not begun to run until it discovered that SGI would cease
making payments under the policy.
HELD: The Court applied the obiter interpretation of s. 5 and s. 6 of the Act given by
the Queen’s Bench decision in Stomp Park Farms that the two-year limitation period of
s. 5 commenced on the day that the insured first knew that the insured had failed or
refused to pay the proceeds under the contract of insurance. In this case, that plaintiff
knew that SGI refused to make payment in October 2013 and that was when the
limitation period began to run.
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Labour Law – Arbitration Board – Judicial Review
University of Saskatchewan v. Canadian Union of Public Employees, Local 1975, 2014
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SKQB 190 - Court of Queen's Bench, Scherman, June 25, 2014 (QB14177)

The applicant applied for judicial review of a majority award of a Board of Arbitration.
The board had held that the applicant’s dismissal of three grievors was an excessive
disciplinary response. The board had not decided an appropriate response but had
reserved jurisdiction to so decide if the parties were unable to resolve the matter. The
grievors had each worked at the University for 32, 22 and 2 years respectively without
a disciplinary record. They were employed at a cafeteria on campus without an on-site
supervisor. The applicant’s food policy gave staff a 60 percent discount on food eaten
at designated staff areas but staff was not allowed to take food home, which would be
considered theft unless it had been paid for in full. The policy did not state that
termination would result if theft had occurred. The employees knew the policy but the
member with the greatest seniority had violated the policy and improperly authorized,
permitted and assisted the others to violate it, and another employee reported them.
The foregoing were factual determinations made by the board. Its decision that the
dismissal of the employees was excessive was based upon the fact that even if arbitral
authority supported a conclusion that dismissal was the presumptive penalty for
employee theft in the retail food industry, presumptive dismissal would not apply here
because the applicant’s policy had not contained such a penalty. It reviewed other
cases where the applicant had not applied a policy of presumptive dismissal in
apparently similar cases and also found that the grievors’ actions were not major thefts.
Each of the grievors had unblemished work records and the applicant had not
demonstrated that the conduct of the grievors could not be corrected with lesser
discipline nor that the conduct was so detrimental to the employment relationship to
justify discharge. The University argued in its application for judicial review to set aside
the decision that: 1) in arbitral jurisprudence the presumptive penalty for employee theft
in the retail food industry was dismissal; 2) the majority award unreasonably concluded
that since that University did not have an express policy regarding presumptive
dismissal for theft that militated against dismissal as an appropriate response; and 3)
that a fixed policy of termination would run counter to the contextual approach to
deciding whether employee dishonesty amounts to just cause for dismissal as directed
by the Supreme Court in McKinley.
HELD: The court granted the application and quashed the decision of the board and
returned the matter to the grievance process for determination. A new Board of
Arbitration should be constituted and rehear the matter. With respect to the grounds,
the court found that: 1) the basis that the majority decision of the Board of Arbitration
failed to meet the test of reasonableness. The board’s conclusion discounted arbitral
authority and failed to apply the law as stated in McKinley. It was also unreasonable to
blend the culpability of all three grievors into one omnibus decision. The board’s
conclusion that the senior employee had not destroyed the necessary foundation of the
employment relationship was not reasonable; 2) its result was outside the range of
acceptable outcomes because its analysis was based on the flawed premise that in the
absence of an express policy that the employees were somehow less culpable; and 3)
the applicant had reasonable apprehension of bias flowing from the conduct of the
union nominee on the board.
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Land Titles – Discharge of Interest
Nicolson v. Trozzo, 2014 SKQB 182 - Court of Queen's Bench, Schwann, June 19, 2014
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The applicants sought an order discharging an interest registered by the respondent
against their respective titles. The applicants were the children and grandchild of the
previous owner of the lands in question. He had died intestate in 2012. The respondent
was the common law spouse of the deceased. For the purpose of proceeding with the
administration of the deceased’s estate and distributing its assets, the beneficiaries
agreed to an arrangement, described as the Administration and Distribution Agreement.
Pursuant to its terms, the applicants each received lands owned by the deceased, and
for as long as she lived, the respondent was to receive all compensation payable
pursuant to surface leases granted by the deceased in relation to the lands. The
payment of the compensation was confirmed in a Surface Lease Agreement. The
transfer of titles to the lands into the names of the applicants was effected in June
2013, and in September 2013, the respondent registered a miscellaneous interest
against all of the surface parcels owned by the applicants. The applicants argued that
the respondent did not have a registrable interest in land capable of supporting the
miscellaneous registration against the surface parcels. It was neither a reservation of
rents nor an assignment of rent but a personal covenant.
HELD: The Court granted the application and ordered that the miscellaneous interest
be discharged. It held that the respondent might be said to have a chose action,
enforceable in contract against the signatories of the agreement as a personal
covenant. It was not an interest in land capable of being registered against the surface
titles.
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Statutes – Interpretation – Criminal Code, Section 675
Appeal – Jurisdiction of Appellate Court
R. v. Sears, 2014 SKCA 72 - Court of Appeal, Jackson Whitmore Ryan-Froslie, June 18,
2014 (CA14072)

The appellant appealed the decision in Queen’s Bench that dismissed his application to
quash his indictments. He was charged in two separate indictments for possession of
marijuana for the purposes of trafficking and producing marijuana contrary to s. 5(2)
and s.7(1) of the Controlled Drugs and Substances Act. Prior to being committed to
stand trial, the appellant applied to the Court of Queen’s Bench pursuant to s. 601 of
the Criminal Code to quash those counts in his indictments on the basis that they
disclosed no offences known to law. In that application, he took the position that the
charges were a nullity because other courts had held that the provisions of the Act
violated the Charter in that there was no constitutionally acceptable medical exemption
for individual use, production or sale of marijuana for medical purposes. He argued that
Parliament had not re-enacted the affected provisions, and accordingly, they were not
in force when he was charged with the offences. The Queen’s Bench judge dismissed
the application, holding that the relevant provisions of the Act were in effect at the time
of the charge.
HELD: The court held that it had no jurisdiction in this case. The accused brought his
appeal pursuant to s. 675 of the Code and in order for the court to have jurisdiction,
there must be a conviction of a trial court. As the trial was pending, the appeal was
premature.
© The Law Society of Saskatchewan Libraries
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Statutes – Interpretation – Wildlife Act, Section 2
Criminal Procedure – Self-Represented Litigant
R. v. White, 2014 SKPC 65 - Provincial Court, Gordon, June 3, 2014 (PC14112)

The accused was charged with hunting within a provincial park contrary to s. 5(1)(a) of
The Wildlife Regulations, 1981 pursuant to The Wildlife Act. Because there had been a
number of complaints that hunting had been occurring in a park, conservation officers
had decided to set up a decoy operation within the park. A fake white-tailed buck was
placed in a fenced area at the corner of the park. At the time, it was open season. The
officers then observed and documented the traffic in the area. The accused drove his
truck down a grid road adjacent to the fenced-in area of the park but outside the
boundary. He dropped off a passenger at one spot and then drove closer to the corner.
He then got out and walked into the area where the decoy was placed. The officer saw
the accused leave the truck and crouch behind it while carrying a muzzle loader. The
officer concluded that the accused and his passenger were hunting and called the
standby unit. The officer from the unit drove to the location and saw the accused stand
up and empty his muzzle loader as he drove up. The Crown submitted that the
accused’s activities came within the wide definition of hunting in the Act. He was seen
holding his muzzle loader. The passenger was assisting the accused by trying to move
the “deer” closer to the accused and perhaps even out of the park so that the accused
could take a shot. The accused argued that this was a case of entrapment. He also
argued that the only evidence was that he was stopped on a grid road. There was no
evidence that the muzzle loader was loaded when the officer approached him or that
he had been holding it in a position to use it. However, the accused chose not to testify
and the foregoing information had been elicited by him during his cross-examination of
the officers.
HELD: The court found the accused guilty. The court held that there had been no
entrapment as it accepted the evidence of the officers that they had used the decoy as
part of departmental policy in response to complaints of illegal hunting in the park. They
had not gone beyond providing an opportunity for someone to commit an offence under
the Act. The area was well-posted with No Hunting signs and the accused should not
have considered trying to pursue an animal in that area. Regarding the charge, the
court found that in all the circumstances and because the only evidence before it was
from the officers’ examination-in-chief and cross-examination, the Crown had proven
that the accused was hunting within the definition provided in s. 2 of the Act. From the
observations of the officers, the only inference that could be drawn regarding the
actions of the accused and his passenger was that the accused was hunting in a
prohibited area.
© The Law Society of Saskatchewan Libraries

Back to top

Torts – Sexual Assault – Damages
M. (C.) v. M. (L.), 2014 SKQB 102 - Court of Queen's Bench, Scherman, April 4, 2014
(QB14203)

The plaintiff sought damages from the defendant for sexual assaults that he committed
upon her regularly between the ages of 10 and 14. The defendant is the plaintiff’s
stepfather. He did not defend the claim and the plaintiff was entitled to default
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judgment. The plaintiff managed to lead a productive life and had maintained full-time
employment in the same position for 17 years. However, she deposed that she had
suffered serious and enduring emotional and psychological consequences. The plaintiff
believed that the sequella of the assaults had caused her to miss out on educational
and occupational opportunities.
HELD: The court granted judgment to the plaintiff and assessed her damages. After
reviewing awards for general damages and punitive damages in other sexual assault
cases, the court decided to exclude the highest and lowest awards in each category
and determined that the average award was $151,000 and $32,000. The plaintiff’s nonpecuniary damages were set at $140,000 and punitive damages at $30,000. Regarding
the plaintiff’s claim for loss of income earning potential, the court awarded damages in
the amount of $30,000.
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