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Affinity Credit Union v. United Food and Commercial Workers, Local 1400, 2014 SKCA 70
- Court of Appeal, Klebuc Ottenbreit Whitmore, June 24, 2014 (CA14070)

The union appealed from a decision of Queen’s Bench that quashed a decision of a
Board of Arbitration (see: 2013 SKQB 171). The union had filed a grievance under its
collective bargaining agreement with the Credit Union, challenging the process whereby
an employee could move from one position (Relationship Banking Officer) to another
(Senior Relationship Banking Officer) as being unreasonable and violating the
agreement. The Credit Union had changed the requirement to advance to the senior
position; the employee had to attain a minimum threshold of a book of business (BOB)
of $25 million and to maintain that BOB for two consecutive years or be demoted to the
junior position. When the board sustained the grievance, the Credit Union applied for
judicial review on the basis that the board breached the principles of natural justice and
procedural fairness by basing its decision on good faith, an issue not argued by either
party. The chambers judge made a number of factual determinations as to how the
hearing before the board proceeded and found that the union had not alleged bad faith
and that the Credit Union had not presented its case on the basis of whether it had in
bad faith manipulated the job description to subvert the claims of employees for job
advancement but rather that Credit Union had presented it case on the basis that the
BOB requirement was a reasonable one. The board had not referred to any allegation
of bad faith in its decision, and the judge therefore accepted the Credit Union’s view of
the evidence adduced, and its presentation before the board was based on whether
the BOB requirement was a reasonable one and not on the basis of bad faith. As
such, the Credit Union was not given an opportunity to present its evidence on its bona
fides and was therefore denied its right to a fair hearing and remitted the matter to a
new arbitration board. On the appeal of this decision, both the union and the Credit
Union sought to adduce fresh evidence pursuant to Court of Appeal rule 59(1). The
former wanted to show that there were a number of grievances over a period of three
years respecting the Credit Union’s program. The Credit Union wanted to adduce
evidence that it had withdrawn the program effective May 2013 and would not seek to
further arbitrate the issue.
HELD: The court dismissed the appeal. It held that it would grant leave to both parties
to adduce fresh evidence. In the case of the Credit Union’s application, the court held
that it should hear the matter despite the fact that the withdrawal of the program had
rendered it moot, because whether the issue of good/bad faith may be dealt with by an
arbitration board hearing a policy grievance framed in terms of the unreasonable
actions of the employer was of sufficient public importance and would recur in the
future. The chambers judge was correct. The primary reason for the decision of the
board was the Credit Union’s lack of good faith. The Credit Union had no opportunity to
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adduce evidence or properly argue the issue and was thereby prejudiced.
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Administrative Law – Judicial Review – Certiorari
Labour Law – Labour Relations Board – Application to Stay Order Tabulating
Affinity Credit Union (St. Mary's Branch) v. United Food and Commercial Workers, Local
1400, 2014 SKQB 198 - Court of Queen's Bench, Acton, June 27, 2014 (QB14189)

The employer applied for an order staying the order made by the Saskatchewan
Labour Relations Board to tabulate votes cast February 21, 2014. The respondents
were the unions and the board. The applicant also applied for a judicial review alleging
that the union did not meet the 45 percent threshold of support for certification as
required under s. 6(1.1) of The Trade Union Act. That hearing had not yet been heard.
The applicant argued that the counting of the votes should be stayed until after the
judicial review application determining whether the threshold had been met. The issues
for the court were whether: 1) there was a serious question to be tried; 2) the employer
would suffer irreparable harm if the stay was not granted; and 3) the balance of
convenience.
HELD: The court determined the issues as follows: 1) whether the threshold for a vote
was met was a serious issue; 2) the employer’s relationship with its employees could
be harmed if the vote was found to be void ab initio after the results were released;
and 3) the balance of convenience favoured the applicant employer because the
atmosphere would be tainted if the results were released prior to the judicial review
hearing. The judicial review hearing was scheduled in a matter of weeks and the court
concluded that such a short delay would not prejudice the respondent. The court
granted the stay.
© The Law Society of Saskatchewan Libraries
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Bankruptcy and Insolvency – Discharge – Income Tax Debt
Stanzel, Re (Bankrupt), 2014 SKQB 187 - Court of Queen's Bench, Thompson, June 20,
2014 (QB14175)

The bankrupt filed an assignment in bankruptcy in January 2012. He applied for
discharge but the Minister of National Revenue opposed the application because: his
assets were not of a value equal to 50 cents on the dollar on the amount of his
unsecured liabilities and that this fact had not arisen from circumstances for which the
bankrupt could be held responsible; it was a tax-driven bankruptcy; and there was
surplus income available to the creditors. The bankrupt had lost his investment
business during the financial crisis. He had invested in tax shelters that he believed
were legitimate but were later disallowed. His situation worsened when the Canada
Revenue Agency (CRA) had reassessed some of his claims in connections with
charitable donations and business losses and determined that he owed approximately
$75,000 for unwarranted income tax refunds. The CRA had proven a claim for
$243,000 that made up 44 percent of the total unsecured debts in bankruptcy. MNR
maintains that the bankruptcy was tax-driven. According to MNR, his conduct of having
invested in a now-disallowed tax shelter investment followed by his bankruptcy
assignment after reassessment both supported MNR’s position that he intended to
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avoid his tax debt. According to MNR, the integrity of the bankruptcy system would be
jeopardized if the bankrupt were freed of his tax liability, since this would send a
message that taxes relating to this type of investment can be forgiven through
bankruptcy. According to MNR, the bankrupt owes taxes and he had surplus income.
MNR sought an order for $2,400 per month for three years with a concurrent
suspension. The issues to be considered by the court were whether this was a s. 173
bankruptcy and had the bankrupt made his assignment to avoid his tax debt.
HELD: The court granted an absolute discharge from bankruptcy. The court held that
the unique circumstances of the bankrupt’s case demonstrated that he was an honest
but unfortunate debtor who should be given a fresh start. The court found that, in the
unique circumstances, the bankruptcy had not triggered s. 172.1 of the Act and that the
bankruptcy application was governed by s. 172. The bankrupt had provided a
justification for his debt, including the 52 percent of his total proven unsecured claims
that were not related to income tax. He had satisfactorily explained that the
circumstances of his case were such that he should not be held accountable for the
disparity between his assets and liabilities. The court further found that MNR had failed
to demonstrate that the bankrupt assigned in bankruptcy with the clear purpose of
defeating the income tax claim. The facts of this bankruptcy did not fit with the
bankruptcy cases involving tax avoidance. The 2008 economic crisis that resulted in the
loss of the bankrupt’s investment business, the loss of a number of his relationships,
the lawsuits that arose against him leading to more expenses and significant contingent
claims and, finally, the loss of his health, were all factors leading up to his bankruptcy,
in addition to his tax assessment in 2009 for income tax owing for 2008–09.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Appeal
Civil Procedure – Costs – Queen’s Bench Rule 553, Rule 554, Rule 557, Rule 567(1)
Civil Procedure – Court of Appeal Rule 54
MFI AG Services Ltd. v. Sotkowy, 2014 SKCA 69 - Court of Appeal, Ottenbreit, June 20,
2014 (CA14069)
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The appellant appealed the registrar’s taxation of costs pursuant to rule 567(1) of
Queen’s Bench Rules. The appellant applied, unsuccessfully in chambers, to add
parties and defendants and to make amendments to its statement of claim against the
personal respondents. On appeal, leave was dismissed and “costs in the usual way”
were ordered. An application for taxation commenced over the words “costs in the
usual way”. The amount of costs was not disputed but when they were payable was.
The appellant argued that QB rules 553 and 554 applied so that costs were only
required to be paid after resolution of the action. The registrar disagreed and found that
the costs were payable forthwith and that rule 553 did not apply because the dismissal
of leave was final, not interlocutory. The registrar also determined that rule 554 did not
apply because it only applied to appeals to Queen’s Bench Court on matters that were
not finally disposed of by the appeal.
HELD: The registrar did not err and the taxation of costs was not varied. Rule 54 of the
Court of Appeal Rules made Part Forty-Six of the former QB Rules applicable. The
default process for the timing of costs is set out in rule 557. The reference to "final and
interlocutory" in rule 553 must refer to the processes in the Court of Appeal when
dealing with appeals not to actions in Queen’s Bench Court. The rule cannot apply to
processes in both courts at the same time. Also, the costs were in the usual way, not
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R. v. Elstad

in any event of the cause. The Court of Appeal held that it was immaterial whether the
determination at the Court of Appeal was interlocutory because the decision was the
only one to be made in the Court of Appeal and was therefore a final determination.
Rule 553 was found not to prevent the default provision in rule 557, but was found to
support it. Also, there was no appeal in the way intended in rule 554, there was only
an application to appeal and therefore rule 554 was found not to apply. The taxation of
costs of the application was governed by rule 553 and the default provision found in
rule 557. The costs were found to be taxable and payable forthwith.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Queen’s Bench Rule 4-44
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Harding v. Harding, 2014 SKCA 74 - Court of Appeal, Richards Caldwell Herauf, July 4,
2014 (CA14074)
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The appellant appealed the decision of the chambers judge not to exercise the inherent
jurisdiction of the Court of Queen’s Bench to strike the respondent’s petition for want of
prosecution. The respondent commenced her petition pursuant to The Matrimonial
Property Act for a division of matrimonial property 16 years earlier. The action was
dormant for almost 12 years while the parties continued their spousal relationship to
some degree. Two months after the respondent’s death, the petitioner filed a notice of
intention to precede with her claim. The majority of the appellant’s estate was not left to
the respondent. The chambers judge concluded that there was significant delay but
that it was not clear the delay was inexcusable. The chamber’s judge did not give
much weight to the appellant’s argument that the respondent’s property claim was for
the benefit of her son so that he could get what he deserved from the family farm. The
chambers judge ultimately concluded that the claim should not be struck because it
was in the interests of justice that it continue.
HELD: The appeal was allowed and the respondent’s claim was struck for want of
prosecution. The basic three-step approach to deciding whether an action should be
struck for want of prosecution is outlined in Queen’s Bench rule 4-44. The chambers
judge erred in interpreting s. 30 of The Family Property Act, and therefore, the judge
discounted the prejudice suffered by the appellant’s estate and failed to consider all of
the factors in the “interest of justice” part of the analysis. The error was reversible. The
chambers judge concluded that because s. 30 of The Family Property Act allows
actions upon death, this action should continue. The interpretation would mean that the
death of a litigant could save an action that should be dismissed for delay. The Family
Property Act should be interpreted to protect interests that existed at the time of death,
not create a new right. The chambers judge did not adequately consider the first step
of the analysis, the prejudice to the appellant. The first step should have tipped the
scales in favour of dismissing the respondent’s action. The second step was a
consideration of the length of the delay. The third factor considered the stage of
litigation, which was quite early in this case, and therefore leaned towards dismissing
the action. The fourth factor, the impact on the appellant, was neutral because he was
dead. The fifth factor was also neutral or marginally in favour of continuing the claim
because there was no evidence the appellant took steps to move the matter along
during his life. The sixth factor considered reasons for the delay, and the respondent
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did not provide any evidence in this regard. Lastly, there was no suggestion that there
were issues of broad public interest favouring continuation of the claim.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Noting for Default – Application to Set Aside
Civil Procedure – Queen’s Bench Rule 3-21
Good Spirit School Division No. 204 (Board of Education) v. Gavel, 2014 SKQB 194 Court of Queen's Bench, Chicoine, June 27, 2014 (QB14186)

The applicant applied to set aside a default judgment pursuant to rule 10-13 of the
Queen’s Bench Rules but because she had only been noted for default the matter
preceded pursuant to rule 3-21 of the Queen’s Bench Rules. The respondent claimed
that the applicant owed them $49,516.97 plus pre-judgment costs and interest for
breaching an agreement whereby she would reimburse the respondent school division
that amount if she did not return to their employment for at least two years after an
education leave with pay. At the time of her resignation, the applicant acknowledged
that she would have to pay the respondent some amount. The applicant’s original
counsel asked for and received an undertaking from the respondent’s counsel that the
applicant would not be noted for default without reasonable notice. After being unable
to secure financing to pay the respondent, the respondent’s counsel notified the
applicant’s counsel that they would be noting her for default. The applicant’s counsel
withdrew their services and the applicant did not secure new counsel until the day after
she was noted for default.
HELD: The court found that the applicant made her application as soon as practicable
after being advised that she was noted for default. Also, setting aside the noting for
default and allowing a statement of defence would not prejudice the respondent. The
applicant, however, failed to satisfy the court that she had a meritorious defence. All
that the applicant provided was a statement that she believed she had a good defence.
The nature of the defence and sufficient facts are required for the court to determine if
there is a defence. The application to set aside the noting for default was dismissed.
© The Law Society of Saskatchewan Libraries
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Civil Procedure – Pleadings – Statement of Claim – Striking Out
Civil Procedure – Queen’s Bench Rule 7-9
Bell v. Xtreme Mining & Demolition Inc., 2014 SKQB 177 - Court of Queen's Bench,
Allbright, June 18, 2014 (QB14173)

The plaintiffs commenced an action against the defendants that included three causes
of action: a claim against Xtreme Mining and Banga for wrongful dismissal; a claim for
defamation brought against Banga; and for inducing breach of contract against Potash
Corp. The defendants, Xtreme and Banga, brought an application pursuant to Queen’s
Bench rules 7-9(1), (2), and 13-8 for an order that portions of the statement of claim
be struck out as immaterial. The plaintiffs included in their pleadings regarding the first
cause of action paragraphs that described the details of the plaintiff Bell’s business and
real property, which he owned before he was hired by the applicants. Regarding the
plaintiff’s pleadings respecting the second cause of action, they included details of the
plaintiff Bell’s health condition at the time he was dismissed from employment. The
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plaintiffs pleaded a description of the contents of a meeting between them, Banga and
his legal counsel in connection with the second cause, which, if proven, would establish
that the plaintiffs were not responsible for acts of intimidation and that the defendants
dismissed the plaintiffs for an improper and malicious purpose. The facts were material
to the issue of wrongful dismissal and defamation. The other paragraphs that were
considered immaterial by the applicants dealt with remarks made by Banga to the
media.
HELD: The court dismissed the application with respect to the plaintiffs’ pleadings
about the plaintiff’s prior business and health condition. Similarly, the plaintiffs’
pleadings with regards to the meeting were not struck, nor were the paragraphs related
to the reporting in the media as the plaintiffs were not certain of the exact words used
by the defendant, and therefore could not draft anything at that time. It allowed the
application respecting the pleadings that related to an individual who was not a party
and struck the paragraphs in question as irrelevant and immaterial.
© The Law Society of Saskatchewan Libraries
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Contracts – Breach – Misrepresentation
Contracts – Breach of Contract – Consumer Protection Act
Contracts – Breach of Contract – Sale of Goods Act
Contracts – Caveat Emptor
Small Claims – Breach of Contract
Quibell v. Kuntz, 2014 SKPC 134 - Provincial Court, Gordon, July 9, 2014 (PC14123)

The plaintiff purchased a boat and motor from the defendant for $26,500. He sued the
defendant for $19,172 plus pre-judgment interest and costs for negligent
misrepresentation in the sale. The plaintiff was told that the motor had 95 hours and
that the defendant had purchased the boat the previous fall from an auction. When the
plaintiff took the boat out, it would not start due to a dead battery that could not be
boosted. A marine services company estimated that $6,804 would be required to fix the
boat. Also, the boat was two years older than the plaintiff said and the engine had over
700 hours. The plaintiff offered evidence that the difference between a 2003 and 2005
boat was $5,000 to $9,000. The plaintiff told the defendant he was rescinding the sale,
but the defendant would not take the boat back. The plaintiff did acknowledge that he
paid less than the estimate provided for a low-value 2003 boat.
HELD: The plaintiff’s claim was dismissed. The statutory protection offered to buyers
under The Consumer Protection Act and the implied conditions of quality and fitness
under The Sale of Goods Act did not apply because the defendant was not in the
business of selling used boats, motor and trailers. The court held that the principle of
caveat emptor or “buyer beware” applied in the sale of used goods. The seller of a
used boat does not have to disclose defects but cannot actively conceal them, and the
seller does not have to point out defects that can be observed by the buyer on ordinary
inspection. The misrepresentation of the year of the boat was a patent defect that
could have been discovered by the plaintiff doing some homework because the VIN
number was available. For the plaintiff to receive damages, the misrepresentation must
be material and induce the plaintiff to enter into the contract. The court did not give a
remedy for the misdescribed year of the boat. With respect to the engine hours, the
defendant was not trying to hide anything, he had been told the engine hours from the
auction staff when he purchased the boat and motor. The plaintiff could have
investigated the engine hours further when the gauge would not work before he
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purchased the boat.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Application for Judicial Interim Release
Appeal
R. v. Heiser, 2014 SKCA 71 - Court of Appeal, Jackson, June 25, 2014 (CA14071)

The appellant had pled guilty at a preliminary hearing to having sexually assaulted two
women. Both complainants had testified at the hearing. He was represented by counsel
when the court took the plea. Later he tried to withdraw his plea and his counsel
withdrew. The court conducted an expungement hearing before refusing to allow the
appellant to withdraw his plea. The appellant appealed his conviction. He then brought
an application for judicial interim release pursuant to s. 679(1) of the Criminal Code
pending the hearing of the appeal.
HELD: The court dismissed the application. The grounds of the applicant’s appeal did
not appear strong. To release him in the circumstances would detrimentally affect the
public confidence in the administration of justice.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Approved Screening Device – Refusal to Provide Sample – Forthwith
Criminal Law – Refusal or Failure to Provide Breath Sample – Approved Screening
Device
Criminal Law – Refusal – Reasonable Grounds
R. v. Elstad, 2014 SKPC 135 - Provincial Court, Morgan, June 19, 2014 (PC14108)

The accused was charged with failing to comply with a demand for a sample of breath
contrary to s. 254(5) of the Criminal Code. The accused argued that the demand for
the breath sample was invalid because: 1) the officer didn’t tell the accused that the
sample needed to be provided forthwith; and 2) the officer used the term “accompany
me” when giving the demand in the back of the police vehicle. The accused was
stopped to check for registration, licence and sobriety. The officer noted a smell of
alcohol from the accused, he had glassy eyes and red cheeks, and admitted to drinking
during supper. The accused was taken to the police vehicle and given the demand for
a breath sample. The accused refused to provide a breath demand and he was
eventually arrested for refusal. The accused was given his rights to counsel and
indicated that he would contact one on Monday. The officer indicated that he did not
specifically explain what ASD meant and he did not specifically use the word “forthwith”
when indicating when the sample had to be given. The accused testified that he
thought the officer meant to blow into the instrument at the station and that when the
officer used the words “accompany me” to the police vehicle he thought that he was
under arrest. He did acknowledge that he understood that he would be charged if he
refused to provide a sample of breath.
HELD: The accused was found guilty. The court found that the officer made a lawful
demand pursuant to s. 254(2) of the Criminal Code. The officer was not required to use
the word “forthwith” in the demand given to the accused just because it was used
within the wording of the Criminal Code section. All that was required was that it was
clear to the accused that he was required to provide a sample of breath forthwith.
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Forthwith could be conveyed through language or conduct. Further, the use of the
words “accompany me” could not have confused the accused; there was no doubt that
the officer was asking the accused to provide a sample of his breath into an ASD. The
Crown proved that the defendant failed to produce the breath sample and thus the
actus reus was made out. The court also found that the mens rea was made out
because the accused intended to refuse to produce a breath sample. Even if the
accused thought the sample would be provided at the detachment that was not a
reasonable excuse.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Armed Robbery – Identity
R. v. Lang, 2014 SKQB 191 - Court of Queen's Bench, Zarzeczny, June 26, 2014 (QB14178)

The accused was charged with committing various offences in connection with a
robbery. A man had entered a fast-food restaurant wearing a balaclava over his head
and carrying a firearm. He pointed it at an employee and ordered her to open the till
and give him the money. The manager saw the robber and watched him leave the
restaurant and get into a vehicle parked outside and drive away. The manager
recorded the licence plate number. The police determined that the vehicle was
registered in the name of the accused. The police set a photo lineup containing nine
pictures, and from it the manager picked the photograph of the accused as the person
who most closely resembled the robber. The police then obtained a search warrant for
the accused’s residence and found a shotgun and a balaclava. At trial, the manager
could not identify the accused in the courtroom. He remembered noting that the robber
had blue eyes but the accused’s eyes were brown. The manager was not able to
provide any particulars with respect to the weapon carried by the robber and could not
say whether the shotgun seized from the accused was the same weapon. He was also
unable to conclusively identify the vehicle in which the robber had left the scene.
HELD: The court found the accused not guilty. The Crown had failed to establish that it
was he who committed the robbery.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Assault – Assault with a Weapon – Sentencing
R. v. Key, 2014 SKPC 122 - Provincial Court, Kovatch, June 12, 2014 (PC14114)

The accused, a 21-year-old Aboriginal woman, entered a guilty plea to a charge of
assault with a weapon contrary to s. 267(a) of the Criminal Code. The accused had
lived in a suite in a house in which the victim also had a suite. During a party at the
accused’s suite, the accused became very intoxicated. The victim heard a disturbance
and went to investigate. The accused told him to leave and then stabbed the victim in
the leg with a large knife. The victim was hospitalized briefly. The defence advised that
although the accused had a previous record for assault, her conduct was a result of her
difficult upbringing. Her parents abused alcohol and the accused was raised by various
relatives and in foster care. The accused had been sober since the incident and was
caring for her three-year-old daughter and had been attending SIAST to upgrade her
education. The defence argued that the accused should receive a conditional sentence
to be served in the community. The Crown submitted that in view of the accused’s past
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record and that this assault with a weapon had been unprovoked, she should be
incarcerated for a year.
HELD: The court sentenced the accused to six months in jail to be served conditionally
and in the community. Because she was in school, the court declined to put her on the
electronic monitoring system and to make her subject to arrest. Following the sentence,
the accused would be on probation for 12 months.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Breach of Recognizance – Appeal
R. v. Callan, 2014 SKQB 173 - Court of Queen's Bench, Konkin, June 12, 2014 (QB14163)

The accused appealed from his conviction by a Provincial Court judge for a breach of a
condition of his recognizance. He had been released on the recognizance after being
charged with trafficking in methamphetamine. The appellant argued first that the two of
the conditions of his recognizance were in conflict, and therefore, a court should not
enforce them. One condition allowed a search without warrant of his person, vehicle or
residence by an officer who had reasonable grounds to suspect that the appellant was
in breach of the condition that he not possess or use illegal drugs. The second
condition allowed for a warrantless search without reasonable grounds of the accused’s
person, vehicle or residence to ensure that he was in compliance with any of the
conditions. The appellant asserted that the trial judge had erred in finding him in breach
of the condition that he should not have possession or control of a cell phone. The
evidence accepted by the trial judge was that the police officer had seen a cell phone
under the emergency brake handle. The appellant had stated that the vehicle was not
his and that he had not known the cell phone was there.
HELD: The court dismissed the appeal. The appellant would have to abide by the
second and stricter condition and as they were known to him when he signed the
recognizance, he accepted them. Otherwise he should have applied under s. 520 of the
Criminal Code for review. The trial judge had not erred in finding the appellant had
constructive possession of the cell phone in that there was circumstantial evidence
supporting the judge’s finding of fact.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Break and Enter with Intent to Commit Indictable Offence
Constitutional Law – Charter of Rights, Section 11(b)
R. v. Loree, 2014 SKQB 186 - Court of Queen's Bench, Acton, June 20, 2014 (QB14174)

The accused and his two brothers broke into the house of the victim and once inside,
attacked him and threatening him with a jackknife. During the attack, another
accomplice took a number of the victim’s personal items, such as his laptop, and the
accused advised the victim that the items would be returned when he had paid the
accused the sum of $42,000. The accused was charged with offences under s. 344(b),
s. 346(1.1)(b), s. 348(1)(a), s. 264.1(1) and s. 88 of the Criminal Code. When the trial
commenced, the defence applied under s. 24(1) of the Charter for a stay of
proceedings on the basis that the accused’s s. 11(b) right to trial within a reasonable
time had been breached because there had been 28 months between the time the
charges were laid and the date of trial. The trial date had originally been set for
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October 2013 but it had been vacated to accommodate the accused. The new trial date
was set for January 2014 but adjourned at the request of counsel for the accused. On
the substantive charges, the Crown’s evidence included the testimony of the victim and
a videotaped statement of the accomplice given to the police shortly after the offences
occurred.
HELD: The court found the accused guilty of all five charges based on the fact that it
found the victim to be a believable witness and accepted his testimony, and on the
basis of the contents of the videotaped statement. The Charter application was
dismissed because the delay was caused by the inherent delay created by the fact that
the accused and his brothers were charged jointly and because of the adjournments
requested by the accused and his counsel.
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Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking
R. v. Aden, 2014 SKPC 95 - Provincial Court, Morgan, June 19, 2014 (PC14113)

The two accused were jointly charged with unlawfully possessing cocaine for the
purpose of trafficking in cocaine and having proceeds of crime. The accused Aden was
separately charged with an alleged incident of trafficking in cocaine. The police had
received a tip that two males were dealing cocaine from a motel in Saskatoon and as a
result a surveillance operation was begun. A number of different police officers were
watching different sites and testified at trial regarding their respective observations. One
officer witnessed the accused Riverson going into a nearby Money Mart and leaving
with an envelope. He went to the motel and entered a room, which was later subjected
to search under warrant. Another officer saw the accused Aden walking towards the
motel. He stopped and picked up a red object from the ground. He then walked to a
location described as a woodpile near the motel and there he bent down and placed
something under the woodpile. He was seen by another officer entering the motel and
the room. Later he was seen by another officer going into a stairwell where he met
another male briefly and it appeared as if something was handed over. He was then
arrested. Another officer immediately knocked on the motel room door and they noticed
that there was a small scale on the table. He left to get a search warrant. The police
found $1,750 in cash, including 79 $20 bills, the scale and a sales receipt from its
recent purchase, receipts from Western Union for money transfers obtained at the
Money Mart, a cell phone with the same number as the cell phone found on Aden and
numerous other items. The phone records indicated text messages were sent and
received from the motel room. There was nothing found in the room that proved that
Aden had been in it nor was there any evidence that the two accused had been in
each other’s company. The officer who had witnessed the accused put something
under the woodpile investigated and found the red object, which was a chip bag. Inside
the bag was another package containing 70 grams of crack cocaine. Expert opinion
evidence was adduced regarding the methods used in packaging, distribution and
pricing of crack cocaine, the observable signs of usage patterns in the province and
the language and paraphernalia and proceeds of crime connected to the possession
and use of cocaine.
HELD: The court found the accused guilty of the joint charges. After weighing all the
evidence, the court found that the accused Aden was in personal possession of the
cocaine at the woodpile. There was evidence connecting each of the accused to the
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motel room and, with that, knowledge of its contents. There was a joint operation in
which was in possession of cocaine for the purpose of trafficking. The court inferred
from the evidence that the accused were conducting a drug trafficking operation that
the money located in the room was the proceeds of crime. The individual charge of
trafficking against Aden was dismissed.
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Criminal Law – Controlled Drugs and Substances Act – Possession for the Purpose of
Trafficking
R. v. Codd, 2014 SKQB 201 - Court of Queen's Bench, Gabrielson, June 27, 2014
(QB14192)

The accused was charged with unlawfully producing marijuana contrary to s. 7(1) of
the Controlled Drugs and Substances Act and with possession of marijuana in an
amount exceeding three kilograms for the purpose of trafficking contrary to s. 5(2) of
the Act. The accused had pled not guilty and brought a Charter application alleging
that his s. 10(b) Charter rights had been infringed. A voir dire was held, and the court
held that the accused’s Charter right had been breached and that, pursuant to s. 24(2)
of the Charter, a certain statement made by the accused was not admissible (see:
2014 SKQB 145). The evidence heard on the voir dire was applied to the trial proper,
and the defence called no evidence. The police had obtained a search warrant to
search a residence based upon information that it might be used as a drug grow-op.
The police found the accused and two others at the residence. The police had had the
property under surveillance for 24 hours prior to the search, which showed that the
accused had been in the house for at least that period. The other evidence relied upon
by the Crown to show that the accused had control over the premises was that
accused had restrained three aggressive dogs when the police entered the residence.
The defence submitted that the Crown had not proven that the accused had the
requisite knowledge, consent and control of the marijuana to establish that he was
either a principal or a party to the offences. His mere presence at the scene of the
crime did not prove culpable participation in its commission.
HELD: The court acquitted the accused of both charges. The Crown had not proven
that the accused had any possession or control over the marijuana found in the house.
© The Law Society of Saskatchewan Libraries
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Criminal Law – Defences – Charter of Rights, Section 8, Section 9, Section 24
Criminal Law – Driving with a Blood Alcohol Level Exceeding .08
Criminal Law – Impaired Driving
Statutes – Interpretation – Traffic Safety Act, Section 209.1
R. v. Fossneuve, 2014 SKPC 129 - Provincial Court, Lane, June 17, 2014 (PC14105)

The accused was charged with driving a vehicle while his ability to do so was impaired
contrary to s. 253(1)(a) of the Criminal Code and with driving while his blood alcohol
level was over .08 contrary to s. 253(1)(b) of the Criminal Code. The accused argued
that his ss. 8 and 9 Charter rights were violated. Officers observed the accused’s
vehicle pull into a bar parking lot and they engaged their police vehicle lights. No
driving infractions were observed. When an officer attended at the accused’s vehicle,
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he noted alcohol on the accused’s breath and the accused admitted to having two
beer. The accused had bloodshot eyes and he swayed and stumbled slightly when
exiting his vehicle. The accused was given the ASD demand. The accused failed the
ASD. The accused was arrested for impaired driving and given his Charter rights, rights
to counsel and police warning. A breath demand was given and the breath samples
were both over .08.
HELD: The court was not convinced beyond a reasonable doubt that the officer formed
his intention to perform the s. 209.1 Traffic Safety Act stop before the vehicle turned
into the bar’s private parking lot. The accused’s ss. 8 and 9 Charter rights were found
to be breached. The breach was serious given the absence of any driving concerns.
With respect to the impact on the accused’s interests, he was detained for
approximately one and a half hours and the detention was found to have a significant
impact. The last factor to consider in a s. 24 analysis on a Charter breach leaned
towards inclusion of the evidence because the breath results were reliable and the
accused was over .08. The court concluded, however, that the impact on the accused
and the significant nature of the breach outweighed society’s interests in a trial in the
matter. The court excluded the Certificate of Analysis, the results of the roadside test,
any evidence relating to blood alcohol levels, and the observations of the officers
regarding whether or not the accused showed signs of impairment subsequent to The
Traffic Safety Act stop. The court also noted that even if the signs of impairment had
been allowed, the Crown had not proved beyond a reasonable doubt that the accused
was impaired.
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Criminal Law – Firearms – Careless Use
R. v. Pulfer, 2014 SKPC 133 - Provincial Court, Kovatch, June 24, 2014 (PC14118)

The accused was charged with handling or using a firearm, a .22 calibre rifle, in a
careless manner contrary to s. 86(1) of the Criminal Code. The accused spoke to his
neighbour who was with his wife and child outside their home. The accused’s property
was about 100 yards distant. He said: “how about this shooting” and raised a firearm
pointing it over the heads of the complainant and his family and quickly fired off six to
seven rounds. The complainant called the police, and when they interviewed the
accused, they testified that he smelled of alcohol. He admitted that what he had done
was wrong but that he had only wanted to get the complainants’ attention, but not
scare them.
HELD: The court found the accused guilty. The accused’s conduct was a marked
departure from safe reasonable handling of a firearm.
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Criminal Law – Impaired Driving
R. v. Wood, 2014 SKPC 137 - Provincial Court, Robinson, June 19, 2014 (PC14110)

The accused was charged with operating a motor vehicle while his ability to do so was
impaired by alcohol contrary to s. 253(1)(a) of the Criminal Code. A doctor testified that
he was driving on a highway when he met a white truck that went over the centre line
and clipped his vehicle. The doctor called the RCMP, turned and followed the white
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truck for four or five kilometres and didn’t notice any unusual driving. When the white
truck stopped at some construction work, the doctor got out of his truck to speak to the
driver and noted he had droopy eyelids, slurred speech, and he smelled of alcohol. The
accused also questioned whether anything happened between the two vehicles. The
accused looked at the damage to the doctor’s vehicle and offered him $500 and gave
his name and drove away. The accused testified that he had two beer between 11:30
am and 2:30 pm and that he left his friend’s at 5:00 pm. He admitted that he crossed
the centre line but says that his driving was not affected by alcohol but rather from
having only four hours of sleep the night before. The accused said his walking was
affected by the icy conditions, wearing heavy work boots, and from stiffening up from
cutting wood all day.
HELD: The court found, beyond a reasonable doubt, that the accused’s ability to
operate a motor vehicle was impaired by alcohol. The court accepted the doctor’s
evidence in its entirety. The accused was able to drive four or five kilometres without
incident but in the face of all the other evidence it was not found to be enough to raise
a reasonable doubt. The accused’s lack of sleep may have contributed to his driving
but he was still impaired by alcohol. The Crown’s failure to cross-examine the accused
on the amount of alcohol he drank also did not amount to a concession on the Crown’s
part. It was clear that the Crown did not accept the accused’s submission that he only
had two beer.
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Criminal Law – Motor Vehicle Offences – Driving While Disqualified
R. v. Hoover, 2014 SKPC 35 - Provincial Court, Gray, June 5, 2014 (PC14100)

The accused was charged with driving while disqualified contrary to s. 259(4) of the
Criminal Code. A police officer ran a check on the licence plate of the vehicle, which
indicated that the person who was the registered owner was disqualified from driving.
The officer stopped the accused. During the discussion that followed, the accused
initially lied about his identity but when warned by the officer that if he lied he could be
charged with obstruction, the accused identified himself and admitted he was prohibited
from driving. The officer searched and found a photo of the accused in the SGI driver
records. The accused was arrested and read his rights to counsel. He was released on
an appearance notice. Counsel for the Crown tendered a Certificate of Disqualification
and Notice of Intention to Tender Certificate as an exhibit. A letter from SGI addressed
to the accused was also submitted as an exhibit. The officer acknowledged in crossexamination that he was not asked to serve either of the exhibits. Counsel for the
accused argued that the identity of the accused had not been proven beyond a
reasonable doubt. The SGI photograph was not admissible evidence as the
voluntariness of the statements by the accused had not been established. Further, the
accused argued that there was no evidence that proper notice had been given of the
two documents tendered by the Crown, and service on a lawyer may not satisfy the
notice requirement if counsel never agreed to accept service. The Crown argued that
the in-court identification was not necessary as it was sufficient that the individual with
whom the officer dealt had surrendered to the court as demonstrated in the
appearance notice. The Crown relied on s. 260(6) of the Criminal Code with respect to
service. Proof of service was not required as notice had only to be provided to counsel,
and consent was unnecessary.
HELD: The Crown found the accused not guilty. With respect to the issue of
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identification, it held that the officer was empowered by s. 209.1(2)(a) of The Traffic
Safety Act to require an operator of a motor vehicle to provide his name and address.
The accused had admitted that the statement given was voluntary. Although there had
been no identification in court, the officer had seen the accused operating a motor
vehicle and had properly obtained his name and date of birth. That person was arrested
and released on an appearance notice. Counsel for the accused appeared on the
scheduled date and entered a guilty plea and then appeared on the trial date and the
accused was noted as present. All of these facts constituted prima facie proof of
identity. Regarding the other issues, the court held that notice under s. 260(6) of the
Code can be given to counsel of record without proof that counsel consented to the
receipt of such notice. However, the Crown had not established that proper notice was
given either to the accused or his counsel as required by s. 260(5), either by way of
viva voce or affidavit evidence from the person effecting service or an admission of
counsel. Without such compliance with s. 260(6), the certificate was not admissible in
evidence. There was no other evidence of disqualification and no evidence as to the
nature of the disqualification on which the court could conclude that a s. 259 offence
had been committed.
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Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Appeal
Constitutional Law – Charter of Rights, Section 8, Section 9
R. v. Rogers, 2014 SKQB 167 - Court of Queen's Bench, Chicoine, June 5, 2014 (QB14160)

The Crown appealed from the acquittal of Rogers in Provincial Court of the charges
that he had operated a motor vehicle while impaired by alcohol contrary to s. 253(1)(a)
of the Criminal Code and with driving while his blood alcohol exceeded .08 contrary to
s. 253(1)(b) of the Code (see: 2012 SKPC 42). Rogers had hit a car in a parking lot,
which was witnessed by the owner of the other vehicle. The witness testified that he
noticed that Rogers staggered when he walked and appeared evasive. After taking
down Rogers’s license plate number, the witness called the police and reported that
Rogers appeared impaired. Using the plate number, the police obtained the address of
the accused, to whom the vehicle was registered. An officer entered the apartment
building in which the accused lived, because the security lock was not engaged. When
he found the correct apartment, he knocked on the door. Rogers answered and
confirmed his identity. A conversation ensued where the officer stood in the hallway
and Rogers stood in the doorway. The officer testified that he was investigating a
possible impaired driving offence and that his purpose in attending at Rogers’s
residence was to determine whether he was the driver of the vehicle involved in the
collision and whether his ability to operate a vehicle was impaired. Rogers told the
officer that someone had run into him and damaged his vehicle and offered to show it
to the officer. The officer noted that the Rogers’s speech was slurred. When he
followed Rogers to look at the vehicle, Rogers staggered and stumbled. The officer
decided that he had the grounds to proceed with an impaired driving investigation and
that he had grounds to make an ASD demand to substantiate his suspicion that the
accused was over .08. The Crown advanced multiple grounds, but the major ground of
appeal was that the trial judge had erred in finding a breach of Rogers’s rights under s.
8 of the Charter specifically as it related to the finding that the police officer’s
attendance at the door of Rogers’s apartment had been an unreasonable search. The
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trial judge concluded that the officer had entered Rogers’s dwelling house as defined in
the Code as he had crossed the threshold of the security door without using the
buzzer. As the entry was without warrant and for the purpose of investigating a
possible offence, it was presumptively unreasonable and a breach of s. 8. The second
ground of appeal was that the trial judge erred in holding that there were no subjective
or objectively reasonable grounds to make a breath demand and therefore Rogers’s s.
9 Charter rights were breached. The trial judge had concluded that the officer’s demand
was groundless based on the judge’s observation of Rogers’s unusual manner of
walking displayed in the courtroom, which was due to his arthritis.
HELD: The court held that there had not been a breach of Rogers’s s. 8 Charter right.
The residents of multi-unit buildings have no reasonable expectation of privacy in the
common property regardless of whether there is a security system. The officer had
approached Rogers’s residence for the purpose of communicating with him, and it was
only after Rogers answered the door and began answering questions that it became
known that he had been the driver of the vehicle. Rogers had not been detained while
he stood in the doorway of his apartment and he left it of his own volition. Observing
the demeanour of the person who answers the door could not be considered a search.
With respect to the second issue, the court found that the trial judge had erred in law
by balancing the evidence of impairment provided by the officer against his own
observations in the courtroom. A new trial was ordered.
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Criminal Law – Motor Vehicle Offences – Impaired Driving
Constitutional Law – Charter of Rights, Section 10(b)
Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
R. v. Parada, 2014 SKPC 116 - Provincial Court, Lane, June 5, 2014 (PC14101)

The accused was charged that she operated a motor vehicle while her ability to do so
was impaired by alcohol contrary to s. 255(1) and s. 253(1)(a) of the Criminal Code.
She was also charged with driving while her blood alcohol content exceeded .08,
contrary to s. 253(1)(b) of the Code. The accused made a Charter application arguing
that her s. 10(b) rights had been breached. She should have been read her right to
counsel before the officer administered the Standard Field Sobriety Tests (SFST). The
delay at roadside in administering the test triggered the obligation to provide rights to
counsel. Therefore, the accused sought the exclusion of the SFST results pursuant to
s. 24(2) of the Charter. The officer testified that he had a lot of experience with
impaired driving investigations and that he was trained to administer SFST. The tests
could be applied to people on roadside stops when the demand is made pursuant to s.
254(2) of the Code. The tests are prescribed in the regulations passed under s. 254(2)
as well as regulations passed pursuant to The Traffic Safety Act. The tests include a
vision test (horizontal nystagmus test), a walk and turn test, and a one-leg stand test.
The officer had seen the accused driving at midnight when she crossed the centre line
and then went to the side of the road and hit the shoulder line. He stopped the
accused and found that she had trouble extracting her driver’s licence. She admitted
that she had had 3 beers. Although he could smell alcohol on her breath, the
accused’s speech was not slurred nor were her eyes bloodshot. The officer formed the
opinion that the accused had alcohol in her body. He then made the demand for her to
perform the SFST tests pursuant to s. 254(2)(a) and admitted that he had not provided
the accused with her right to counsel at that point. He explained that he did not have
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an ASD machine in the vehicle. She failed all three with scores that indicated alcohol
content above .10. The officer formed the opinion that the accused had committed an
offence under s. 253 of the Code and made a breath demand pursuant to s. 254(2)(b).
The accused was placed under arrest for impaired driving and given her Charter rights.
The accused indicated that she understood and did not want to talk to a lawyer. The
accused was taken to the police station where she was advised of her right to counsel
again and she indicated that she still did not want to talk to a lawyer. The accused’s
Intoxilyzer results indicated that her blood alcohol content was over the legal limit.
HELD: The court found the accused guilty of the s. 253(1)(b) charge. The court held
that the accused’s s. 10(b) Charter right had not been violated because the officer had
conducted the SFST tests as quickly as possible and had not had time to find a cell
phone so that the accused could exercise her right to counsel. The officer was
empowered under s. 254(2) of the Code to administer the SFST tests. When the
accused failed them, he therefore had reasonable grounds to suspect that the accused
had committed an offence under s. 253 within the previous three hours and could make
a breath sample demand. The Certificate of Analysis was admissible. However,
because the SFST tests were conducted before rights to counsel were provided, the
results could not be proved as evidence on the impaired driving charge. The accused
was found not guilty of that charge.
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Criminal Law – Motor Vehicle Offences – Impaired Driving – Refusal to Provide Breath
Sample – Appeal
Constitutional Law – Charter of Rights, Section 9 – Appeal
R. v. Rezansoff, 2014 SKCA 80 - Court of Appeal, Lane Herauf Whitmore, June 23, 2014
(CA14080)

The Crown sought leave to appeal, pursuant to s. 839 of the Criminal Code, the
acquittal of the respondent by a summary conviction appeal judge on a charge of failing
to comply with a demand for a breath sample contrary to s. 254(5) of the Code. The
respondent had been charged as well with driving while impaired and driving while
disqualified at the time of the offence. He pled guilty to the latter charge. At trial, he
was acquitted of the driving while impaired charge and convicted of the failure to supply
a breath sample. He was sentenced to three months' incarceration to be served
concurrently on the offences of driving while disqualified and impaired driving. He
successfully appealed the conviction of refusal to provide a breath sample. At this
appeal, the respondent represented himself because he could not afford to pay his trial
counsel. He had already served his incarceral term imposed upon him for driving while
prohibited and the court allowed the appeal to proceed on the basis that no further
incarceral sentence would be imposed upon the respondent. In the decision of the
summary conviction appeal judge (see: 2013 SKQB 384), he had ruled that because
the arrest of the accused for impaired driving had been found to be unlawful by the trial
judge, there had not been a valid demand and the accused was not under any legal
obligation to provide a breath sample, and consequently it was unnecessary to
determine if the accused’s Charter rights had been violated. In the event he was wrong,
the summary conviction appeal judge proceeded to find that the accused’s s. 9 right
was breached. Applying the Grant test, he set aside the conviction on the basis that
the trial judge had erred in admitting the post-arrest evidence based on the manner of
his application of the Grant test. The Crown’s ground of appeal of the decision of the
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summary conviction appeal judge was that he had erred when he conflated the
lawfulness of the respondent’s arrest for impaired driving and unlawfulness of the
breath demand. The Crown also appealed the summary conviction appeal court judge’s
finding that there had been a breach of the respondent’s s. 9 Charter right.
HELD: The court allowed the appeal. It found that the summary conviction appeal
judge erred in law by conflating the lawfulness of the arrest and the lawfulness of the
demand. The lawfulness must be determined at the time at which each occurred.
Driving while impaired and refusing a breath sample are two separate offences. One
does not necessarily follow the other. The observations made of the respondent prior
to and after the arrest made by the police officer would support a demand for a breath
sample. After the arrest for impaired driving, the conduct of the respondent coupled
with the admission of his passenger that they had both been drinking provided sufficient
ground for the officer’s subjective belief with an objective base. The court held that
there had been no Charter breach. The conviction for refusing to provide a breath
sample was restored. The sentence was fit and had been served.
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Criminal Law – Occupational Health and Safety – Appeal
R. v. Farnham (c.o.b. Rock Hard Concrete Finishers), 2014 SKQB 195 - Court of Queen's
Bench, Ball, June 27, 2014 (QB14187)

The appellant was charged with five offences under The Occupational Health and
Safety Act and The Occupational Health and Safety Act Regulations when an employee
died hand troweling a newly poured concrete floor. The appellant was convicted of one
offence, alleging that he failed to sufficiently and competently supervise the deceased’s
work, thereby causing his death. The appellant was fined to $12,000 plus $3,600
surcharge. Both the conviction and sentence were appealed. The appellant agreed to
provide concrete for a shop. The owner of the shop provided the light and heat for the
building during the concrete work. The light was provided by an overhead mercury
vapor fixture and the heat was supplied by a fan-forced gas construction heater that
had an output equivalent to four or five times a residential furnace. The fan on the
heater required electricity to run. The gas heater was not vented. During the concrete
pour the appellant’s brother noticed that the gas line to the heater was inexplicably
electrified. All of the workers were cautioned to stay away from the gas line. After the
concrete was poured, the appellant and his brother used a motorized trowel for all
areas except the edges. The deceased was hand troweling the edges and died from
cardiac arrest, which was consistent with electrocution. The pathologist acknowledged
that he would not have been able to conclude the deceased was electrocuted if he had
not been advised of it. Carbon monoxide poisoning could also cause cardiac arrest
according to the pathologist. Because of the electrical shock on the gas line earlier no
investigators looked into causes for death other than electrocution, and the pathologist
did not test the deceased’s arterial blood for evidence of carbon monoxide poisoning.
The pathologist also agreed that physical activity and humidity increase the level of
absorption of carbon monoxide; it was humid while the deceased was hand troweling.
The pathologist concluded that death from carbon monoxide poisoning was highly
unlikely because the deceased’s body was not the typical cherry red coloration of those
deaths. The appellant did provide evidence in a text book that indicated that the cherry
red coloration is not always present. The trial judge concluded that the death was
caused by electrocution. The issues on appeal were: 1) what was the governing
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standard of review; 2) what was the evidentiary requirements of the charge; 3) was the
trial judge’s decision that the death was caused by electrocution and not carbon
monoxide unreasonable or unsupported by the evidence; and 4) the appropriate
remedy.
HELD: The issues were determined as follows: 1) the appeal was from the finding of
fact that the death occurred by electrocution. To be successful, the appellate court
must find that the finding of fact was clearly wrong and unsupported by evidence or
was otherwise unreasonable. Deference must be given to the trial judge, and the
decision should only be interfered with if the trial judge made a palpable and overriding
error; 2) the Crown was required to show that the deceased died from workplace
hazards and that the appellant’s failure to supervise the work caused or significantly
contributed to his death; 3) all of the evidence that the deceased died from
electrocution was circumstantial; there was no direct evidence. The evidence was not
only consistent with death by electrocution; it was also consistent with carbon monoxide
poisoning. The court concluded that carbon monoxide poisoning was a second
workplace hazard that could have caused the death; and 4) the trial judge’s conclusion
that the appellant failed to sufficiently and competently supervise the deceased in
respect of the electrical hazard was reasonable and supported by the evidence. The
trial judge did not determine if the appellant also failed to sufficiently and competently
supervise the deceased with respect to the carbon monoxide. The trial judge erred in
failing to make that determination because she did not conclude that carbon monoxide
poisoning was possible. The appellate court found it would be inappropriate to now
make that determination. The court held that, pursuant to s. 813(1)(a) of the Criminal
Code, it had only two options: enter an acquittal or order a new trial. The matter could
not be remitted back to the trial judge for determination. The conviction was quashed
and a new trial was ordered.
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Criminal Law – Sentencing – Long-term-Offender
R. v. Manitopyes, 2014 SKQB 188 - Court of Queen's Bench, Chicoine, June 20, 2014
(QB14176)

The accused was convicted of numerous offences involving robbery with violence (see:
2012 SKQB 141). After the trial, the Crown submitted an application for assessment
under s. 752.1 of the Criminal Code to determine whether the accused might be found
a dangerous offender under s. 753 or a long-term offender under s. 753.1 of the Code.
An application was made by new defence counsel to dismiss the dangerous offender
application. The court dismissed that application in March 2013 (see: 2013 SKQB 112)
and then ordered an assessment of the accused. After the assessment had been
prepared and submitted, the Crown advised that it would not seek a dangerous
offender designation but rather an order declaring him to be a long-term offender. The
defence agreed to a long-term supervision order of 10 years but not to the length of
the determinate sentence of incarceration. The predicate offence was the attempted
robbery with violence in relation to the accused’s attempt theft of a purse from a victim.
The accused was 25 when he committed the offences. He had a lengthy criminal
record, both as a young offender and as an adult. He was born to Aboriginal parents
but as they had substance abuse addictions and his father was imprisoned, he was
raised by his grandmother on reserve. He had attended school there but had not been
physically or sexually abused by older children. After leaving school in grade nine, the
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accused had very little in the way of employment. He joined the Native Syndicate gang
when he was 18 and remained a member of it, although he indicated his willingness to
leave the gang. While he was incarcerated for an earlier offence, the accused had
successfully completed the four-month High Intensity Violence Program and made
some progress at that time, but after he was released, he committed a number of
assaults. The psychiatric assessment of the accused noted that the accused had been
diagnosed with Partial Fetal Alcohol Syndrome in 2001, which meant that he was
immature with little empathy for others. His primary defense mechanism was to blame
others. As a result of this syndrome, the accused had developed Antisocial Personality
Disorder that was marked by a pattern of recurrent law breaking, aggression,
recklessness, etc. The accused admitted to the psychiatrist who assessed him that he
had a longstanding binge pattern of substance abuse and that even though he had no
intention of committing crimes or being violent, one a binge began, he could not stop.
He had never participated in a substance abuse program when in prison. The
psychiatrist recommended a long period of supervision because of the high risk to reoffend. He testified that the accused was willing to change and had good insight into
the problems that he had suffered as a result of his gang membership. He knew that he
could turn his life around because some members of his family had done so and would
help him. The accused knew as well that he needed to complete his education.
Witnesses from Correctional Services Canada (CSC) testified that the accused could
participate in the In Search of Your Warrior Program offered to gang members in
prison. It was recommended that the accused should serve his sentence at an
institution outside the province to help to drop his gang colours. After completing his
sentence, the accused would have to be subject to intense supervision.
HELD: The court granted the order that the accused be designated a long-term
offender. With respect to sentencing on the predicate offence, the court found that a
sentence of six years’ imprisonment was appropriate. For the other robberies with
violence, the court sentenced the accused to three years, six months’ imprisonment
consecutive to the first sentence. For having his face masked for the purpose of
committing an indictable offence, the accused received a sentence of six months
consecutive to the other and finally for the offence of possession of a stolen car, the
accused was sentenced to one year concurrent imprisonment. A global sentence of 10
years was imposed upon the co-accused, which would be the appropriate sentence
here. The court gave the accused remand credit for two years and 11.5 months,
thereby reducing the global sentence to five years and seven months. The length of the
sentence would permit the accused to participate in the two high-intensity programs.
The long-term supervision order for 10 years was made in accordance with the
agreement.
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Criminal Law – Sentencing – Robbery
Criminal Law – Sentencing – Sentencing Principles
R. v. Kirklon, 2014 SKQB 178 - Court of Queen's Bench, Zarzeczny, June 20, 2014
(QB14180)

The accused was found guilty of stealing prescription drugs while using threats contrary
to ss. 343(a) and 344 of the Criminal Code. The accused drove to a pharmacy with two
others and went in with a black duffel bag and demanded narcotics and other drugs.
He told the pharmacist that he would get stabbed if he didn’t open the safe and get the
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drugs. The accused left the store and got into the car with the two others and drove
off. The value of the drugs was between $5,000 and $10,000, and the drugs were
divided between the three occupants of the vehicle. The accused was a 43-year-old
Métis man who was raised by his grandparents until he went to live on the street at
age 16. He had a grade-eight education. The accused was addicted to drugs and had
a long and serious criminal record. He had committed several violent offences, including
11 robberies. The accused was sentenced to four years’ incarceration for his most
recent robbery. He had a son in 1993 that he did not have relationship with and also
had a five-year-old daughter. The mother of the daughter indicated that the accused
was a devoted father. The mother and the accused were in a relationship. The Crown
argued that the accused should be sentenced to 10 to 13 years’ incarceration. The
accused argued incarceration of four to six years was appropriate.
HELD: The accused appeared not to take personal responsibility for the crimes or his
lifestyle. The court noted the need to denounce the serious threat to the public as a
result of robberies of retail stores. The many aggravating factors were reviewed noting
the 12 total robberies that the accused was now convicted of. The court concluded that
the accused was incorrigible. Proportionality and parity were also considered, and the
court found that 10 to 13 years as suggested by the Crown was not proportionate or on
par with other similar cases. The accused was sentenced to six years and he was
given 1.2 days credit for every day spent on remand. Restitution in the amount of
$5,000 was also ordered.
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Family Law – Child in Need of Protection – Child and Family Services Act – Person of
Sufficient Interest
Family Law – Child in Need of Protection – Child and Family Services Act – Long-term
Care
F. (S.), Re, 2014 SKQB 179 - Court of Queen's Bench, McIntyre, June 19, 2014 (QB14181)

The Ministry of Social Services sought a long-term order to age 18 pursuant to s. 38(2)
of The Child and Family Services Act with respect to “Teresa”, “Cam” and “Alice”. They
propose that “Jason” and “Jeremy” be placed with a person of sufficient interest
pursuant to s. 11 of the Act. Teresa, Cam and Alice had been found to be in need of
protection in 2008. L.K. was the mother of all the children and T.K. was the father of
Teresa and Cam, while D.M. was the father of Alice, Jason and Jeremy. The mother
originally appeared at the trial date but did not appear to the adjourned date a few
days later. The children’s ages were: Teresa – 15; Cam – 13; Alice – 10; Jason – 6;
and Jeremy – 4. Teresa and Cam lived with the same caregiver since 2005; Alice since
2007. Jason and Jeremy were apprehended at birth. The mother had a history of
substance abuse. She started drinking at the age of 11. Alice was born with withdrawal
symptoms confirmed by the mother’s positive urine test for marihuana, cocaine, and
ritalin. D.M. also had substance abuse issues and a lengthy criminal record, including
two convictions for assaulting the mother. While the mother and D.M. had one child in
their care in 2008 they failed to provide some ordered urine samples and all but two
that were provided were positive for prohibited drugs. Between August 2009 and
August 2011 there were nine police reports involving the mother and D.M. for domestic
violence or intoxication. In 2010 and 2011 the mother’s house was described as unfit
for children with drug paraphernalia and garbage lying around. During those years the
mother was mostly absent from her children’s lives. T.K. agreed with the order sought
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by the Ministry for Teresa and Cam’s care.
HELD: Teresa, Cam and Alice were found to continue to be in need of protection. The
mother and D.M. had not made any significant changes to the domestic violence and
substance abuse issues that they faced in 2006 such that they continued to be unable
to meet their children’s needs. Also, there was not a plan, which showed how their
abilities to parent would improve over a reasonable period of time. With respect to
Jason and Jeremy, the question was not whether they continued to be in need of
protection but whether they were in need of protection at the time of the hearing. Jason
and Jeremy were also found to be in need of protection for the same reasons as their
siblings. The caregiver of Jason and Jeremy was designated a person of sufficient
interest and they were ordered to be placed in her custody indefinitely. The court made
a long-term order to the age of 18 with respect to Teresa, Cam and Alice. The court
also made a provision for ongoing contact with the parents for both groups of children.
A further order was made that the parents be notified if there were any changes made
to the caregivers of the children and that Jason and Jeremy not be returned to their
parents' care unless there was consent of the Minister or order of the court.
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Family Law – Child Support – Interim
Family Law – Spousal Support – Interim
Sich v. Sich, 2014 SKQB 197 - Court of Queen's Bench, Megaw, June 27, 2014 (QB14179)

HELD: At the conclusion of the hearing of an application for interim child and spousal
support (see: 2014 SKQB 174), the court requested counsel to provide him with their
ChildView calculations based on the income of the petitioner of $77,000 and no income
for the respondent. The information was supplied and the court ordered the petitioner
to pay $1,871 to the respondent for five children and $502 per month in spousal
support.
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Family Law – Custody and Access – Interim
Family Law – Child Support – Interim
Family Law – Change of Name
Ermel v. Munroe, 2014 SKQB 168 - Court of Queen's Bench, Goebel, June 5, 2014
(QB14161)

The parties separated after a brief marriage, and the petitioner wife brought an
application that sought an order for: the primary care of the child of the marriage, a
two-year-old daughter; specified access for the respondent; and child support pursuant
to the Federal Child Support Guidelines. She also sought an order that disposed with
the need for the respondent’s consent to change the name of their child’s surname to
include her own patronym. The respondent did not oppose the petitioner’s request for
primary care on an interim basis but sought more generous access. The petitioner, a
nurse by training, had resigned from a full-time position to take a casual position with
reduced hours, and the respondent argued that her income should be imputed at a
higher level. Finally, he opposed the petitioner’s application respecting the change of
name. The petitioner took the position that as the respondent had spent very little time
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with their child to date, she wanted to restrict his access to a few hours each weekend
until the child bonded with him. The respondent argued that the petitioner was trying to
control and minimize his relationship with their child. As he worked out-of-town, he had
rented a home in Regina that would be suitable to overnight parenting. With respect to
the incomes of the parties, the respondent’s historical income information indicated that
his income, for the five-year period prior to 2013, ranged between $42,800 and
$58,900. The s. 7 expenses for child care were unknown at the time of the application
as the petitioner’s mother was caring for the child without charge while the petitioner
was at work.
HELD: The court granted an order that gave primary care to the petitioner. It ordered
that the respondent be given access over time to his daughter on weekends on an
incremental basis over the next two months to the point where the respondent would
have the child from 6:00 pm on Friday to 6:00 pm on Sunday. The court held that the
respondent’s income should be based on his 2013 income tax as $64,700, and
therefore, based on table amounts, he should pay the petitioner $534 per month in
child support. The court dismissed the petitioner’s application for the respondent to pay
his share of childcare costs. It held that, as the petitioner’s income was not yet stable
and it was not yet known whether she would return to full-time work, there was
insufficient information before it to determine what the future childcare costs would be
and whether it would be appropriate to impute income to the petitioner under s. 19 of
the Guidelines. The court directed the parties to reach an agreement regarding
childcare costs. The court also dismissed the petitioner’s application to dispense with
the consent of the respondent regarding the name change for the child. The parties
had agreed at the time of the birth of the child that she would bear her father’s name.
Because of the respondent’s objections, the court had no interest in dispensing with his
consent as it would create a precedent for similar situations where the parents did not
share the same surname. The petitioner would be able to apply again if there was
evidence that the change was in the best interests of the child.
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Family Law – Custody and Access – Interim
Family Law – Child Support – Interim
DeMong v. DeMong, 2014 SKQB 170 - Court of Queen's Bench, Turcotte, June 6, 2014
(QB14162)

The petitioner mother applied for an order for joint custody of the parties’ two
daughters, ages 14 and 11, with shared parenting on an equal basis. The respondent
cross-applied for joint custody of the children but that primary residence of the 14-yearold daughter be with him and that the parties have shared and equal parenting time
with the youngest daughter. The respondent also sought child support based on either
a shared- or a split-custody parenting arrangement, offsetting the respective child
support obligation of each the parties based on their respective incomes. The major
issue between the parties had arisen after their separation, when the oldest daughter
had refused to move with the petitioner to her boyfriend’s farm. As result, the petitioner
had the child in her care only sporadically. The petitioner argued that the respondent
had turned the daughter against her and was not setting appropriate rules for her
conduct. The respondent denied the allegations and indicated that the daughter was
uncomfortable with the petitioner and her boyfriend and had not received any
acknowledgment of her feelings by the petitioner. He stated that he was prepared to
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encourage a meaningful relationship between the petitioner and the child subject to
what the latter wanted. The petitioner argued that the child should not be controlling
the parenting regime by her refusal to spend time with her mother. Regarding the issue
of interim child support, the petitioner’s income was $91,500. The respondent, a selfemployed trucker, claimed that his income was $44,000, which was disputed by the
petitioner, who argued that he was understating his income and relying upon
documents attached to the respondent’s reply to her notice to disclose. Alternatively,
the petitioner claimed that the respondent was underemployed as he could obtain more
trucking contracts. The petitioner asserted that an income of $71,000 should be
imputed to the respondent as his claim for capital cost allowance was exaggerated.
HELD: The court held that the respondent had a duty to foster a meaningful
relationship between the petitioner and the children and to maximize their contact. The
court adjourned the application pursuant to s. 96 of The Queen’s Bench Act, 1998
subject to the terms that the parties enter into counselling and that the child receive
independent counselling to address her reluctance to spend time with the petitioner.
Pending the completion of the counselling, the parties were given joint interim custody
of the children. The oldest daughter would reside primarily with the respondent, with
the petitioner receiving access on two days each week. Regarding child support, the
Court refused to impute income to the respondent and found his income to be $50,000.
The petitioner’s attempt to argue that the respondent’s expenses by way of documents
relating to his reply was not admissible in evidence as if it were a transcript of
questioning as set out in Queen’s Bench subrule 15-22(4). Further, the capital cost
allowance claimed by the respondent appeared to be fair and reasonable. There was
insufficient evidence provided to convince the court that the respondent was
intentionally underemployed within the meaning of s. 19(1)(a) of the Guidelines. On the
basis of their respective incomes, the court calculated the s. 3 amount that the
petitioner would pay to the respondent for one child plus the difference between the
additional amount of child support that the petitioner would pay for two children less
what the respondent would pay for one child ($770 + ($1,249-770) -401) = $848.
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Family Law – Custody and Access – Interim
Family Law – Spousal Support – Interim
Family Law – Determination of Income – Imputing
Sich v. Sich, 2014 SKQB 174 - Court of Queen's Bench, Megaw, June 17, 2014 (QB14164)

The parties separated after 21 years of marriage and six children. In an earlier
application, the court gave direction that the three youngest children would reside with
the respondent mother and the three older children could make their own decision. Of
the five children who were eligible for support, three stayed with the respondent.
However, one son, who was 14 years old, decided to live with the petitioner and began
to withdraw from the family and from his normal activities, which concerned the
respondent. The petitioner disputed that this child was having any difficulties and was
of an age when he could make his own decision about who he wanted to live with.
Regarding the issue of spousal support, the respondent argued that the petitioner
received more income than his income tax return disclosed as there was a disconnect
between the reported family income and the lifestyle that the parties led while together.
While the respondent had been and continued to be a stay-at-home mother, the
petitioner worked for his parents’ construction company. He claimed to earn $52,000
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but the respondent had submitted affidavit evidence from a human resources
professional indicating that the petitioner should be earning between $80,000 to
100,000 per annum.
HELD: The court would not make an order directing the 14-year-old son to live at a
certain residence. In order to ensure that the respondent’s parenting time was not
interrupted by the petitioner, the court ordered that the petitioner could not contact the
child while he was in the care of the respondent. Regarding the respondent’s argument
that it should impute income to the petitioner, the court found that it could not make a
determination on an interim application except for the purpose of determining
appropriate level of income upon which to base support for the respondent and the
children. It imputed income to the petitioner in the amount of $25,000, making his total
income for support purposes $77,000. The court ordered the petitioner to pay child
support for all five children. The court gave leave to the parties to provide the
calculation of child and spousal support within seven days of the judgment.
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Family Law – Custody and Access – Interim
Family Law – Child Support – Interim
Family Law – Spousal Support – Interim
Lawrence v. Lawrence, 2014 SKQB 175 - Court of Queen's Bench, Megaw, June 13, 2014
(QB14165)

The parties separated after five years of marriage. There was one child of the marriage,
a four-year-old son. The petitioner mother was the primary caregiver for the child
during the marriage, and after the separation, he resided with her at her parents’ home.
She applied to have primary care for the child and for child and spousal support. The
respondent applied for an order directing that the primary residence of the child be with
him and that the petitioner be given reasonable access. Both parties alleged that the
other had alcohol abuse problems. The respondent worked as a crane operator and
was often on call. He was unable to provide the court with a plan regarding how he
could be the child’s primary caregiver when he had such a demanding job, other than
one of his relatives was prepared to help him with childcare. He had joined Alcoholics
Anonymous and had been sober for three months. The respondent’s income was
$110,000 per annum and that of the respondent was $48,000.
HELD: The court ordered that the petitioner should have the primary care of the child
with specified access to the respondent. Another party should be present during the
times at which the respondent had his parenting time, because of the respondent’s
substance abuse difficulties. The respondent was ordered to pay $927 per month in
child support plus his share of the child’s daycare expenses. As the petitioner lived with
her parents, the court set interim spousal support on the low end of the range at $400
per month.
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Landlord and Tenant – Residential Tenancies
Bissonnette v. Rendall, 2014 SKQB 204 - Court of Queen's Bench, Megaw, July 4, 2014
(QB14205)
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The appellant appealed from a decision of a hearing officer appointed by the Office of
the Rentalsman. Following the termination of the residential tenancy by the appellant,
the respondent landlord made a claim at the office that sought forfeiture of a portion of
the security deposit as a result of water damage to the rental suite. The appellant made
her own claim for recovery of money to compensate her for the lack of cleanliness of
the premises. A hearing was held and both parties presented evidence to support their
claims. The officer found that the claims of both parties had merit and awarded
damages to each in the amount of $150, which were offset, resulting in no payment
being required. The appellant argued that the officer had not properly considered her
complaints regarding the condition of the premises.
HELD: The court dismissed the appeal. The complaints made in the appeal were the
same as those made to the officer. The court found that the officer had not exceeded
his jurisdiction nor made an error of law and in any case.
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Municipal Law – Bylaw
Duffield v. Prince Albert (City), 2014 SKQB 203 - Court of Queen's Bench, Smith, July 8,
2014 (QB14204)

The applicants brought an application to quash a bylaw passed by the respondent. The
bylaw included a provision that precluded taxicabs from being driven through an offsale
drive-thru liquor outlet. The applicants argued that the respondent had not followed the
proper procedure under s. 77 of The Cities Act. The respondent had given first reading
of the bylaw on April 7, 2014. Prior to the next reading, the council requested that the
proposed bylaw be amended to encompass taxicab owners for the purposes of second
and third reading. Amendments were made and the bylaw was brought before council
on May 12, 2014, for second and third reading. The applicants argued that the nature
and quality of the amendments made it a completely different bylaw and that what took
place on May 12 was tantamount to having three readings at one council sitting,
contrary to the Act. The applicants also argued that the bylaw was ultra vires because
the primary purpose of it was the regulation of the sale of alcohol, a responsibility of
the province. The respondent argued that the bylaw was passed pursuant to its
authority to legislate in relation to peace, order and good government.
HELD: The application was dismissed. The court held that the first objection failed
because it found that the change in wording was not such that it changed the essential
character of the bylaw and the respondent had followed the proper procedure. The
second objection failed because the bylaw focused on the activities of taxicab drivers
and owners, part of its jurisdiction described in s. 8 of the Act.
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Real Estate – Sale of House – Failure to Disclose Defect – Patent or Latent Defect
Chalupiak v. Fellinger, 2014 SKPC 141 - Provincial Court, Kovatch, July 2, 2014
(PC14121)

The plaintiffs executed a written agreement to purchase the defendants’ residence. The
property contained an outdoor swimming pool. At the time that the plaintiffs viewed the
property, the pool was empty and it was apparent that it required repair. The plaintiffs
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inquired about it and their realtor told them that the liner was ripped. The plaintiffs did
not have the pool inspected as part of their home inspection. The property disclosure
statement given by the defendants indicated that the pool wall needed fixing. After the
plaintiffs had taken possession of the property, the pool wall had collapsed. The quote
for repair was $15,000. The plaintiff argued that the defendants misrepresented that
the swimming pool required only a new liner. Further the plaintiff argued that the
defendant was legally obligated to transfer the property to him in the same condition as
it existed on the date that the agreement for sale was executed.
HELD: The court dismissed the claim. The defendants had not made a material
misrepresentation that induced the plaintiffs to enter into the contract. The defendants
disclosed the problem with the liner in the property disclosure statement. A clause in
the agreement provided that there were no other warranties or representations. The
defect was patent. The plaintiff should have made his offer to purchase subject to
satisfactory inspection or negotiated concessions. The plaintiff had not pleaded that the
defendant was obliged to turn over the property in the same condition as it was at the
time that the agreement was signed. The defendant was unable therefore to defend on
that basis.
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Statutes – Interpretation – Seizure of Criminal Property Act, 2009, Section 3
Criminal Law – Motor Vehicle Offences – Driving with Blood Alcohol Exceeding .08
Saskatchewan (Director under the Seizure of Criminal Property Act, 2009) v. Lanovaz,
2014 SKQB 212 - Court of Queen's Bench, Elson, July 10, 2014 (QB14197)

The accused was charged and convicted with having care and control of a motor
vehicle while his blood alcohol level exceeded .08. The charge was his eighth impaired
driving charge. Based on the circumstances of the offence, the director under The
Seizure of Criminal Property Act, 2009 sought forfeiture of the accused’s car. The
director relied on the grounds that the car was an instrument of unlawful activity,
meaning that it was used in the commission of the offence that was “likely” to result in
bodily harm to a person. It was acknowledged that no bodily harm actually occurred in
the circumstances.
HELD: The court dismissed the application. It held that the director failed to establish
the necessary criteria under s. 3(1) of the Act. Under s. 2(i), the definition of
“instrument of unlawful activity” stated that the property had to be used in unlawful
activity that resulted in or was “likely” to result in bodily harm to person. As no bodily
harm had occurred in this case, the director had to prove that it was likely to result from
the respondent’s use of his car. The definition of “likely” was “that it was more probable
than not”. The risk of a collision involving alcohol might be a real possibility but it did
not meet the test of more probable than not. The court ordered that the vehicle be
returned to the respondent.
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Traffic Safety Act – Duty of Good Faith – Inspection Certificate
Traffic Safety Act – Crown Immunity
Northtown Motors Ltd. v. Saskatchewan Government Insurance, 2014 SKQB 199 - Court of
Queen's Bench, Dufour, July 2, 2014 (QB14190)
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The issue was whether the defendant, Saskatchewan Government Insurance (SGI),
acted in good faith in rejecting the plaintiff’s application for an inspection certificate,
required for use on Saskatchewan roads, for a dump truck. SGI refused to issue the
inspection certificate on two occasions because they thought that the frame was bent.
An inspection certificate was granted after a metallurgist proved there was nothing
wrong with the frame. The plaintiff claimed the cost of the metallurgist’s report. SGI
claimed that it was immune pursuant to s. 285(1) of The Traffic Safety Act, which
grants SGI immunity as long as it was acting in good faith. The metallurgist testified
that the rust on the frame was only superficial and that ultrasonic probing of 60 spots
on the frame showed no significant loss of metal from corrosion. Further, the
metallurgist concluded that the gap between the frames of the truck were not due to
rust and were not abnormal or unusual and did not weaken the frame. The SGI
inspectors only conducted visual inspections of the frame and did not employ other
methods of investigation.
HELD: The court found that SGI and its employees acted in good faith throughout.
There was no evidence that the inspection certificate was denied in order to harm the
plaintiff. They gave the plaintiff very good service; they even sent the manager from
Regina to Saskatoon to do a second inspection. SGI sent experienced people to do the
inspections and took the plaintiff’s concerns seriously. SGI’s actions were also not so
markedly inconsistent with the Act and Regulations that the court could conclude that
SGI’s actions were not done in good faith. SGI did exactly as the Act and Regulations
mandated. The Act and Regulations only provide for a visual inspection to flag problem
frames that must be investigated. The Act does not provide for further inspection like
ultrasonic probing.
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