
Case Mail v. 16 no. 7

file:///H|/webLS/CaseMail/CM%2016-7.htm[07/03/2014 2:55:11 PM]

From...
The Law Society of Saskatchewan
Libraries

Volume 16, No. 7
April 1, 2014

HOME DOWNLOAD ADOBE ACROBAT READER HELP FEEDBACK DISCLAIMER

Case table

Subject Index

Aboriginal Law – Indian
Residential Schools

Actions

Administrative Law –
Remedies – Habeas
Corpus

Appeal – Criminal Law –
Summary Conviction
Appeal – Amendment of
Information

Bankruptcy – Discharge

Barristers and Solicitors –
Conflict of Interest –
Application for Removal

Civil Procedure – Appeal –
Stay of Proceedings –
Application to Lift

Civil Procedure –
Examination for Discovery
– Non-Resident of
Saskatchewan – Location

Civil Procedure – Queen’s
Bench Rule 7-2, Rule 7-5

Contracts – Breach of
Contract – Non-payment

Costs – Solicitor and Client
– Appeal

Criminal Law – Appeal

Criminal Law – Appeal –
Conviction

Criminal Law – Assault –
Sexual Assault

Criminal Law – Controlled

Aboriginal Law – Indian Residential Schools
Criminal Law – Assault – Sexual Assault – Child Victim
Criminal Law – Sexual Touching – Child Victim

R. v. Leroux, 2013 SKQB 395 - Court of Queen's Bench, Acton, November 5, 2013
(QB13385)

The accused was charged with 14 counts of indecent assault and 3 counts of gross
indecency against 14 individuals. The victims had attended the Beauval Indian
Residential School between 1959 and 1967. The accused was employed by the school
as a sports coach and choir master. During the late 1990s, the RCMP sent letters to
former students to determine whether anyone had been sexually molested by the
accused. This inquiry was undertaken because the accused had recently been
convicted of similar crimes with young men in the Northwest Territories where he had
been working since he left Beauval. Only one of the victims responded and he was
advised by the RCMP that there was insufficient evidence to prosecute. In 2000, many
of the victims received letters from a law firm indicating that if they had been abused at
residential school, they might obtain damages through the court system. Most of the
complainants then identified acts of sexual assault or interference. This was followed by
an examination for discovery and an Independent Assessment Process (IAP)
application with details of alleged abuse. The complainants did not report the alleged
crimes to the RCMP until an individual officer involved in the NWT case against the
accused interviewed them repeatedly. Charges were laid in 2011, utilizing the
provisions of ss. 132, 148 and 149 of the Criminal Code in force between 1959 and
1967. The Court heard the testimony of each of the complainants.
HELD: The Court found the accused guilty of 10 counts and 7 counts were dismissed.
© The Law Society of Saskatchewan Libraries Back to top

Actions

Ochapowace Indian Band #71 v. Louison, 2013 SKQB 428 - Court of Queen's Bench,
Gunn, December 6, 2013 (QB13418)

The applicant Indian Band applied for an order pursuant to s. 3(1) of The Recovery of
Possession of Land Act and an order granting leave to serve originating application
directed to the respondent defendant, requiring him to show cause why an order should
not be made for his removal from the land and to compel him to vacate it. The land in
question had reserve status. Leave to serve the originating notice of application was
granted in September 2013. The background to the application stretched back many
years and included a number of efforts made by the plaintiff Band to remove the
defendant from the land and as well as actions initiated by the defendant in Federal
Court. His most recent statement of claim was issued in July 2013 in which he sought
judicial review of the order made in September. In this application for an order, the
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applicant plaintiff submitted that the action in the Federal Court had no relevance to the
proceeding. The defendant argued that the issue was whether the applicant was in
lawful occupation of the land in question.
HELD: The Court found that it was difficult to conclude that the action in the Federal
Court would not have relevance to this application. The application was adjourned sine
die until a decision was reached in the other action.
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Administrative Law – Remedies – Habeas Corpus

Richer v. Canada (Attorney General), 2013 SKQB 397 - Court of Queen's Bench, Dovell,
November 6, 2013 (QB13393)

The applicants applied for a writ of habeas corpus with certiorari in aid, seeking their
release from the Riverbend Minimum Security Institution, due to a threat to their
liberties, claiming that the Correctional Service of Canada (CSC) had violated their
rights under the Charter in refusing to allow them to reside together in the same
housing unit. Sinobert was placed in a housing unit designated for individuals with
mental health issues. Richer submitted an Inmate’s Request to the Institution that he
be allowed to live in the same housing unit. He was then informed by the Manager that
the request was denied because Sinobert’s housing was based on his mental health
needs. The next step in the process would have been to bring a grievance under the
Offender Complaint and Grievance Process but instead, Richer wrote to the Deputy
Regional Commissioner. In response, Richer was told to use the grievance process. He
and Sinobert then brought the application.
HELD: The Court dismissed the application. It held that although it had concurrent
jurisdiction with the Federal Court regarding habeas corpus applications, it declined
jurisdiction in this case to grant a remedy because habeas corpus could not be used to
review a decision of CSC made within the confines of its jurisdiction. The applicants
were trying to use habeas corpus when they actually were seeking a writ of certiorari,
prohibition or mandamus. These remedies were available only through the Federal
Court.
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Appeal – Criminal Law – Summary Conviction Appeal – Amendment of Information

R. v. Fuller, 2013 SKQB 379 - Court of Queen's Bench, Elson, October 25, 2013 (QB13371)

The Crown appealed a decision from a Provincial Court judge in which a self-
represented accused was acquitted of refusing to provide a breath sample contrary to
s. 254(3) of the Criminal Code. The question on appeal was whether the trial judge had
erred in refusing to allow the Crown’s application to amend the information. During the
course of the trial, the Crown applied to amend the information to allege an offence
under s. 254(5), suggesting that there had been a typo. The trial judge refused on the
basis that the accused would be misled or prejudiced by the amendment. The trial
judge found prejudice on the basis of the unfocused way that the respondent had
pursued his defence.
HELD: The trial judge erred in refusing to allow the Crown’s application to amend the
information. There is a relatively broad authority for a trial court to amend an
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information or indictment. The record in this case does not demonstrate that the
respondent was misled or prejudiced. It is clear that the respondent knew full well the
allegation that he was required to meet. There is nothing to suggest that the
respondent would have conducted his defence in any less haphazard a fashion if the
charge had been properly worded from the outset. The respondent’s approach to his
case may have been misguided, but it was not as a consequence of the error in the
charge. The trial judge was wrong in law to have refused the Crown’s application for
amendment. The Crown’s appeal is allowed, the verdict set aside and a conviction
entered to the amended count.
© The Law Society of Saskatchewan Libraries Back to top

Bankruptcy – Discharge

Fraser, Re (Bankrupt), 2013 SKQB 418 - Court of Queen's Bench, Thompson, November
22, 2013 (QB13403)

The bankrupt applied for a discharge from bankruptcy. A hearing for discharge was not
required because the Canada Revenue Agency tax debt did not represent over 75
percent of the bankrupt’s total unsecured proven claims. The Minister of National
Revenue (“MNR”) opposed the discharge on the following grounds: 1) the bankrupt’s
assets did not equal 50 cents on the dollar compared to the bankrupt’s unsecured
liabilities; and 2) the bankruptcy was tax driven. It was acknowledged that the bankrupt
did not have any surplus income but MNR argued that the discharge should be
suspended for 24 months to preserve the integrity of the bankruptcy system. The
bankrupt argued that a six-month suspension would be reasonable. The bankrupt’s
debts with the Canada Revenue Agency were as a result of her not declaring income
she received from a corporation. The bankrupt was a stay-at-home mom at the time of
the hearing and had no surplus income.
HELD: The Court found that the fact that the bankrupt did not appeal the finding in
relation to her 2005 income tax debt was a fact pursuant to s. 173(a) of the Bankruptcy
and Insolvency Act such that the bankrupt’s assets were less than the 50 cents on the
dollar on the amount of her unsecured liabilities. An 18-month suspension was found to
be warranted because a s. 173 fact existed and because the bankruptcy was tax
driven, which mandates a more severe disposition. The Court noted that specific and
general deterrence had to be factored in.
© The Law Society of Saskatchewan Libraries Back to top

Barristers and Solicitors – Conflict of Interest – Application for Removal

Pearce-Ell v. Holgate, 2013 SKQB 434 - Court of Queen's Bench, Schwann, December 11,
2013 (QB13423)

The defendants brought an application to disqualify lawyers because of a conflict of
interest. The lawyers in question were the office of Phillips & Co., who were acting for
the plaintiff in action that she had initiated against the defendants regarding the sale by
her to them of her personal care home. The plaintiff agreed to sell her personal care
home to the defendants. The parties attended at the plaintiff’s lawyer’s office (Phillips
Law Office) to discuss the sale agreement. The defendants testified that they attended
the meeting with the belief that they would all be represented by that office in order to
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save money. Mervin and Leanne Phillips filed affidavits regarding their recollection of
the meeting. They stated that the defendants were expressly advised that they would
have to use another lawyer to represent their interests in the sale. They argued that
there was no solicitor-client relationship established as the office had not opened a file
for the defendants, there was no retainer taken and no bill was rendered. However, the
meeting did last an hour and the terms of the agreement were openly discussed and
portions of a form agreement were completed. In fact, the defendants told the lawyer
present that they were trying to sell their farm in order to finance the purchase of the
care home. The lawyer advised them that if the farm had not sold by the time of
possession, that a tenancy type agreement should be drafted. Later, this lawyer sent a
letter to the defendants with a copy of the agreement. In the letter, the lawyer inquired
whether it was alright for her to send it to another lawyer that they had told her they
had used in the past for real estate purposes but also offered to answer any of their
questions.
HELD: The Court granted the application. It held that: 1) a solicitor-client relationship
was created between the applicants and the defendants based on the evidence; and 2)
that the applicants had not rebutted the presumption that they had received confidential
information during the meeting that was relevant to the plaintiff’s action against the
defendants. That finding was sufficient to disqualify them for acting for the plaintiff.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Appeal – Stay of Proceedings – Application to Lift
Civil Procedure – Court of Appeal Rule 15(1), Rule 43

Sinclair v. Hlady, 2013 SKCA 112 - Court of Appeal, Richards, October 25, 2013 (CA13112)

The plaintiff Hlady applied to lift the stay of proceedings created by the operation of
Court of Appeal Rule 15 when the defendant appealed a Queen’s Bench decision
ordering the defendant to vacate property. The property in question was a house
located at Kinookimaw Beach. Hlady and her common-law husband, Jim Sinclair were
given a lease by the Kinookimaw Beach Association, which had leased the property
and others on the Muskowekwan First Nation Reserve. The band had authorized the
Minister of Indian Affairs to grant the association the right to lease the properties. The
lot in question was registered in the names of Sinclair and Hlady as joint tenants.
When Sinclair became ill, his daughter, the defendant, moved onto the property. She
alleged that Hlady had abandoned Sinclair and that her father had expressed the desire
that his family should remain on the property. The applicant said that the defendant
moved in, ostensibly to help with the care of Sinclair and then refused to leave after his
death. After this refusal, Hlady brought an application in Queen’s Bench. The
defendant argued that the Court had no jurisdiction because the property was on
reserve land. The Queen’s Bench judge then made a declaration that Hlady was the
surviving joint tenant. When Hlady brought an application in Federal Court, the
defendant argued that the Court had no jurisdiction. The Court found that the defendant
had abused the process of the Court but in the end, Hlady had to bring another
application in Queen’s Bench. The judge ordered that the defendant deliver possession
of the property to Hlady. The defendant then filed a notice of appeal on the grounds
that the judge had erred in granting Hlady possession of property located on an Indian
reserve.
HELD: The Court dismissed the application to lift the stay. It stated that if the stay were
lifted, the appellant’s appeal would be rendered moot. The Court ordered that the
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appeal be expedited. The defendant was ordered to perfect her appeal by filing a
factum and appeal book within one month of this decision. If the defendant failed to
perfect, Hlady could move to strike the appeal for want of prosecution with five days’
notice.
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Civil Procedure – Examination for Discovery – Non-Resident of Saskatchewan – Location
Civil Procedure – Examination for Discovery – Conduct Money

Chatfield v. Bell Mobility Inc., 2013 SKQB 386 - Court of Queen's Bench, Gerein, October
30, 2013 (QB13377)

The plaintiff sought an order that all examinations for discovery in the class action be
held in Regina and an order setting out what monies should be paid as conduct
money.
HELD: The examinations for discovery will be held in Regina. The action was
commenced in Regina and most of the lawyers are located in Regina. In addition, if the
examinations were held at the various locations of the defendants counsel for the
plaintiff would have to travel to many places and be absent from his home on many
occasions. If the examinations are held in Regina, the proper person will only be
required to travel away from home once, which is just, convenient and appeals to
common sense. Conduct money was set at return economy airfare to Regina, hotel
accommodation for one night at $225.00 plus taxes, $85.00 per day per diem and up to
$150.00 in taxi fare.
© The Law Society of Saskatchewan Libraries Back to top

Civil Procedure – Queen’s Bench Rule 7-2, Rule 7-5

Pervez v. Caskey, 2013 SKQB 377 - Court of Queen's Bench, Popescul, October 22, 2013
(QB13363)

The plaintiffs and the defendants entered into a contract for the sale of the plaintiffs’
hotel to the defendants. The hotel burned down while the sale was still in process and
before title transferred. Both parties had identical insurance policies covering the hotel.
Both parties claim the insurance proceeds. The insurer paid off the mortgage and paid
the balance of the insurance proceeds of $391,400 into court pending disposition of the
action. The defendants applied for a summary judgment declaring that they are the
rightful owners of the insurance proceeds and directing that those proceeds be paid out
to the defendant company. The respondent plaintiffs argued that the application should
be dismissed and that the dispute proceed to trial. The contract, comprised of a form
entitled: “Real Estate Purchase Contract Alberta” was not completed in some key
areas. Each of the parties construed the provisions of the contract and the actions
taken by each of them after it was signed, differently.
HELD: The Court dismissed the application. The Court followed the Ontario Court of
Appeal decision in Combined Air Mechanical Services Inc. v. Flesch regarding its
summary judgment application process in deciding whether this case would qualify for
the procedure set out in the new Queen’s Bench Rules. Relying upon the principle
established in the Ontario case, the “full appreciation test”, the Court found that the
matter should proceed to trial. The applicants’ position that the case was primarily
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document-driven could not succeed because the contract itself was far from iron-clad
and required clarification. The contract was drafted by a lawyer in Alberta, which might
involve contra preferentum. There was an issue of whether the parol evidence rule
applied to the contract as well as whether the failure of the applicant to pay the
nominal consideration of $1.00 would invalidate it. The amount at stake was also a
factor in determining that summary judgment was not appropriate, taking foundational
Rule 1-3(4)(a) regarding proportionality into account. Because counsel did not have the
benefit of any judicial consideration of the new Rules regarding summary procedures,
there was no order as to costs.
© The Law Society of Saskatchewan Libraries Back to top

Contracts – Breach of Contract – Non-payment
Contracts – Interpretation

Park Derochie Coatings (Saskatchewan) Inc. v. 607911 Saskatchewan Ltd., 2013 SKQB
422 - Court of Queen's Bench, Barrington-Foote, November 26, 2013 (QB13407)

The plaintiff applied for summary judgment pursuant to Rule 7-2 or, in the alternative, a
trial on an expedited basis. The plaintiff claimed $35,000 for the final payment owing
pursuant to a handwritten agreement between the parties for roofing services supplied
by the plaintiff. The plaintiff claimed that the agreement was the entire agreement and
that it was unambiguous so as to preclude extrinsic evidence pursuant to the parole
evidence rule. The defendant claimed that the plaintiff agreed to fix leaks in the roof
before the $35,000 payment had to be made.
HELD: The plaintiff had a prima facie case for entitlement to judgment based on the
defendant’s promise to pay in the agreement. The defendant did not show that there
was a genuine issue requiring a trial. The Court used contractual interpretation to
conclude that the contract was clear and unambiguous that each party would release
the other in consideration of a reduction of price by the plaintiff and two scheduled
payments by the defendant. The Court also concluded that the cases using parol
evidence can be analyzed in a summary judgment application. The Court determined
that the agreement contained all of the terms of the arrangement between the parties
and that the plaintiff’s version was the preferred version of events. When the plaintiff
did not repair the roof as suggested by the defendant, the defendant was only entitled
to a new claim for damages, he was not entitled not to pay the $35,000 to the plaintiff.
The Court also considered that English was not the defendant’s first language,
however, and determined that he was not misled and that he understood what he was
signing.
© The Law Society of Saskatchewan Libraries Back to top

Costs – Solicitor and Client – Appeal
Expropriation – Compensation – Appeal

Goodtrack v. Waverley (Rural Municipality No. 44), 2013 SKCA 137 - Court of Appeal,
Cameron Herauf Whitmore, December 17, 2013 (CA13137)

The appellant successfully challenged a bylaw passed by the respondent that had
authorized the expropriation of a portion of his farmland. The appellants had requested
solicitor-client costs in the amount of $64,000 but the Chambers judge declined to do
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so by holding that, following Siemens v. Bawolin, such an award was “limited to rare
and exceptional circumstances where the conduct of the party against whom costs is
scandalous, outrageous or reprehensible”. In this case, the respondent municipality
was not found to have acted in bad faith or engaged in the described conduct and the
Chambers judge made an award of costs in the amount of $3,000. The appellants
obtained leave of the Chambers judge to appeal this aspect of the decision in
accordance with s. 39 of The Queen’s Bench Act, 1998.
HELD: The Court allowed the appeal. It found that the Chambers judge had erred in
confining Siemens to instances where both exceptional circumstances and
reprehensible conduct had occurred. This case fell into the fourth exception identified in
Siemens, which permitted an award of solicitor and client costs in exceptional
circumstances. As well, this case was similar to Canada (A.G.) v. Saskatchewan Water
Corp., in that the appellant’s land was unlawfully taken from him and he had to go to
court at his expense to establish the wrong-doing and recover the land. The Court held
that it was an appropriate case in which costs on a solicitor-client basis should be
awarded. However, as the appellant had not submitted his bill to the Court or had his
account assessed, there was no explanation regarding the high amount of the bill.
There was no explanation either as to how the Chambers judge had calculated the sum
of $3,000. The matter was remitted to the Chambers judge to assess reasonable
solicitor-client costs.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Appeal
Criminal Law – Controlled Drugs and Substances Act – Possession for the Purposes of
Trafficking
Criminal Law – Defences – Charter of Rights, Section 8
Criminal Law – Evidence – Search Warrant
Criminal Law – Search Warrant – Sufficiency

R. v. Golschesky, 2013 SKCA 116 - Court of Appeal, Jackson Ottenbreit Caldwell,
October 31, 2013 (CA13116)

The Crown appealed a decision excluding evidence and acquitting the accused. The
accused owned a home and rented a self-contained residence within the home to Ms.
Young. The accused lived in another self-contained residence in the home. The police
obtained a search warrant to search Ms. Young’s residence because they believed she
was storing marijuana there. In error, the police searched the accused’s residence and
located 224 grams of marijuana and over $5,000 in cash. The accused was charged
with possession for the purpose of trafficking and having proceeds of crime in her
possession, contrary to the Controlled Drugs and Substances Act. A voir dire was
conducted and the accused’s s. 8 Charter rights were found to be breached and the
drug evidence and money was excluded as a remedy pursuant to s. 24 of the Charter.
The trial judge found the Information to Obtain (“ITO”) the search warrant lacking in
several regards: 1) it did not reveal that the house was a three-level structure. If the
true structure had been evident the justice of the peace would have likely inquired
about which level(s) were intended to be searched; 2) there was misleading or
erroneous information such as the statement that the accused lived upstairs; and 3) the
statement that the accused was suspected of being involved in marihuana trafficking
with Ms. Young was wrong and without foundation. The trial judge concluded that the
Justice of the Peace could not have issued the warrant once the corrections were
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made to the ITO.
HELD: The Court of Appeal held as follows: 1) the trial judge did not err with respect to
the conduct of the voir dire. The accused’s original Constitutional Notice to commence
the Charter application was limited to an allegation that the police had searched the
wrong location as per the description in the search warrant. During the voir dire there
was evidence and argument with respect to the sufficiency of and errors of the ITO.
The Court of Appeal noted that there was no Crown objection to the evidence at the
voir dire and the Crown called some of the evidence and also argued on the issue; 2)
even if the standard of review is correctness, the Court of Appeal agreed with the trial
judge’s conclusion regarding the sufficiency of the ITO. The trial judge considered the
entire ITO and did not misapprehend the evidence. The search of a dwelling house
requires clearly-set out reasonable and probable grounds for each unit sought to be
searched. To search the accused’s home, the ITO would have had to clearly establish
a connection between Ms. Young and the accused or it would have had to set out
grounds relating to the accused herself trafficking in drugs. The ITO said the drugs
were in the upstairs apartment and the accused lived in the downstairs apartment; 3)
the Crown’s argument based on exigent circumstances was not successful. Crown
argued that the accused locking her door and not opening the door when the police
knocked created exigent circumstance that justified police entry. The marihuana on the
bed then led to plain-view justification for further search according to the Crown. The
Crown did not rely on this argument at trial. An exigent circumstances argument cannot
succeed without findings of fact. Because the argument was not made at trial, the trial
judge did not make the required finding of fact that the police had reasonable grounds
to believe that evidence relating to the commission of an indictable offence was present
in the accused’s home. Given the modifications to the ITO it is unlikely that he would
have made the finding of fact if it was argued. The police were not lawfully in the
accused’s home and therefore the plain-view argument cannot succeed; the plain-view
evidence must be lawfully viewed for the argument to be successful. Further, because
the arrest was not lawful the evidence could not be preserved based on search
incident to arrest; and 4) the trial judge canvassed the proper factors to decide whether
the evidence should be excluded. The trial judge’s decision must be given deference.
The search was serious and impacted the rights of the accused greatly as it involved a
search of the accused’s private dwelling house.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Appeal – Conviction
Criminal Law – Defences – Charter of Rights – Delay
Criminal Law – Identity
Criminal Law – Impaired Driving – Blood Alcohol Level Exceeding .08
Criminal Law – Procedure – Trial

R. v. Wilson, 2013 SKQB 137 - Court of Queen's Bench, Gerein, April 15, 2013 (QB13410)

The accused was charged with driving while impaired contrary to s. 253(1)(a) of the
Criminal Code and driving while over .08 contrary to s. 253(1)(b) of the Criminal Code.
After a trial at the Provincial Court the accused was convicted of the first charge and
acquitted of the second charge because the trial judge refused to admit the results of
the breath tests. The accused appealed his conviction. A driver followed the accused’s
vehicle and called the police because of the erratic manner in which it was being
driven. The driver followed the vehicle into a parking lot where it stopped. The driver
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then went down the street and made a u-turn, losing sight of the accused’s vehicle for
a short period of time. The police attended and found the accused in the driver’s seat
of the vehicle. The trial judge did not find a reasonable doubt as to who was driving the
vehicle. The Court summarized the three issues to be determined as follows: 1) was
there unreasonable delay; 2) did the trial judge fail to address evidence that was
inconsistent with impairment; and 3) was the manner of conducting the trial detrimental
to the ability of the parties to fairly present their positions, and thereby prejudicial to the
appearance that justice was done. The total time preceding the trial was 25 months
and 20 days.
HELD: The appeal was dismissed. The issues were determined as follows: 1) the
Court noted two significant delays: a) a defence adjournment of six months and eight
days; and b) seven months and 27 days because the Crown failed to provide full
disclosure. The trial judge reviewed the circumstances of the delay at length and was
also well aware of the jurisprudence on the matter. The trial judge correctly balanced
the interests of the Crown, the accused and society in concluding that it took too long
to bring the matter to trial but that the delay was not unreasonable. There was no error
in law; 2) the trial judge was not required to specifically address all of the evidence in
his reasons. He was required to be satisfied beyond a reasonable doubt, which he was.
The trial judge convicted the accused based on the nature of the driving, the physical
indicia of impairment and the admission of alcohol consumption; and 3) the trial judge
exercised his discretion appropriately with respect to applications for adjournments,
objections to procedures, and requests for extensions of time to prepare oral or written
submissions. The fact that the trial judge heard all of the evidence in one long day prior
to ruling on the delay application was not detrimental and did not lead to an allowable
ground of appeal. Further, because the accused was acquitted of the .08 charge, the
trial judge did not need to rule on the validity of s. 254(2) of the Criminal Code. The
accused was given an opportunity to call evidence at the conclusion of the Crown’s
case and he refused to do so. The accused was able to make full answer and defence.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Assault – Sexual Assault

R. v. B. (S.), 2013 SKQB 371 - Court of Queen's Bench, Barrington-Foote, October 11,
2013 (QB13359)

The accused was charged with having committed sexual assaults on the complainant
between 2008 and 2011, contrary to s. 271 of the Criminal Code. The accused denied
that he was with the complainant on any of the five occasions when the alleged
assaults occurred. The accused and the complainant are second cousins. They both
had emigrated from Kosovo, with the complainant and her family arriving after the
accused and receiving a lot of assistance from him when they arrived in 2008. The
family of the accused and the family of the complainant were very close until 2009
when there was a falling out. The complainant was 13 when the alleged assaults
began. She testified that she told no one about them, particularly her brothers, because
in Albanian culture, a woman is not supposed to have a sexual relationship prior to
marriage and because she thought that no one in her family would believe her. When
she did tell her brothers in May 2012, the complainant had to move into a group home
because the disclosure caused so much conflict. The complainant told the police at this
time.
HELD: The Court found the accused guilty of the charge. The Court accepted the
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evidence of the complainant.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Controlled Drugs and Substances – Possession of Cocaine for the
Purpose of Trafficking
Constitutional Law – Charter of Rights, Section 8, Section 9, Section 10(b)

R. v. Kola, 2013 SKPC 166 - Provincial Court, Labach, October 8, 2013 (PC13178)

The two accused were charged with possession of marijuana contrary to s. 4(1) of the
Controlled Drugs and Substances Act and possession of cocaine for the purpose of
trafficking contrary to s. 5(2) of the Act. In addition, each of them was charged with
obstructing an officer by providing a false name contrary to s. 129(a) of the Criminal
Code. Kola was also charged with breaching undertakings contrary to s. 145(3) of the
Code. The two men were seen by police officers driving a BMW early in the morning.
The officers testified that since one of them was being trained, they ran a vehicle check
on the license plate for training purposes. The check revealed that the plates were
registered to another car and for that reason, they stopped the BMW. When the car’s
door was opened, the officer noticed a strong smell of fresh marijuana. When each of
the accused were asked their names, they both gave the other’s names. This resulted
in the accused Butros being arrested for obstruction and he was put in the police
cruiser. The other accused was arrested for the same reason and also for driving
without a license. Another police unit was called and the newly arrived officer asked
Kola for his real name and when it was checked, it was that he was on an undertaking.
The officer arrested Kola for breaching his undertaking and gave him his rights and
warning on those charges and the earlier charges for which he had been originally
arrested. The arresting officer asked Kola whether the BMW was his car and the
accused said that it belonged to a relative. He could not provide her address but said
that her telephone number was on his cell phone. He asked the officer to retrieve the
phone from the BMW. The officer then saw rolling papers beside the phone and notice
the smell of fresh marijuana. When the officer advised the other officer of this, he
radioed for a canine unit to attend with a drug dog. The dog indicated on an exterior
search of the car that there were drugs within. Based on that, the officer in charge of
the drug dog had him search the interior and again the dog noted the presence of
drugs. The arresting officers concluded that they had reasonable and probable grounds
to believe that there were drugs in the car and performed a search. They found various
amounts of crack cocaine in bags hidden in different locations. In the ashtray, they
found a bag of marijuana and burnt joints in other ashtrays. The officer then arrested
Butros for possession of a controlled substance and read him his rights and warning for
this charge and asked him if he wished to call a lawyer. He indicated that he did. The
officer then went to the other accused and arrested him on the same charges with the
same procedure and Kola said that he wanted to call a lawyer. Then as the parties
were waiting for a tow truck, the officer re-arrested each accused for possession for
the purpose of trafficking and followed the same procedure. The accused each said
that they wanted to call a lawyer. After being booked in at the station, Butros said that
he wanted to call Legal Aid and was allowed to make the call and indicated that he
was satisfied with the conversation. Kola wanted to speak to a specific lawyer who was
unavailable. He was asked if he wanted to speak to Legal Aid and Kola said yes and
the call proceeded, with Kola indicating that the he was satisfied with his conversation.
On a voir dire, the defence argued that: 1) there had been a violation of the accused’s
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s. 9 Charter right to be free from arbitrary detention when the police stopped the
vehicle; 2) there had been a violation of the accused’s s. 8 Charter right to be free from
unreasonable search and seizure; 3) there had been violation of the accused Kola’s s.
10(b) Charter right to retain and instruct counsel without delay and to be informed of
that right; and 4) the evidence should be excluded if the accused’s Charter rights had
been violated.
HELD: The Court found with respect to the issues that: 1) the officers had the authority
to stop the vehicle because it had an improper license plate under s. 192 of The Traffic
Safety Act. The arrests for the offence of obstruction were also lawful and therefore
there was no breach. With respect to the detention of the accused because the officers
had smelled marijuana in the car, the Court found that the officer’s suspicion was
reasonable and it was objectively reasonable and both accused had been lawfully
detained for a drug investigation. There had been no violation of s. 9 of the Charter; 2)
the right of each accused to challenge the legality of the search of the car depended
on whether they could establish that in the circumstances they had a reasonable
expectation of privacy where the items were seized. Kola was the only one who had a
reasonable expectation of privacy because he had used the car with permission of the
owner. The search was warrantless but the Court found that it was reasonable based
on the smell of marijuana that was noted by a number of the officers. The search by
the sniffer dog was carried out in a reasonable manner. The ensuing search by the
police was also reasonable. The original suspicion of the officer base on the smell of
marijuana was reasonable and that was elevated to reasonable belief by the results of
the sniffer dog search. The officer’s arrest of the accused was lawful and the search
was incident to the arrest was also lawful. There had been no breach of s. 8; 3) the
accused Butros had asked to contact counsel but had not been allowed to use his cell
phone to call a lawyer during the 70 minutes when he had been held in the police
cruiser and that he had not been advised by the officer when the investigation changed
to a drug investigation. The Court found that Butros’s s. 10(b) rights had been violated.
There was no evidence to explain why the police had not given him the opportunity to
call a lawyer; and 4) the evidence should not be excluded because the police had not
asked the accused any questions or attempted to obtain incriminating evidence from
him while he was detained in the police cruiser. The Court held that all the evidence
presented at the voir dire would be admissible at the trial.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Defences – Charter of Rights, Section 9

R. v. Arkinstall, 2013 SKPC 170 - Provincial Court, Koskie, October 15, 2013 (PC13158)

The accused was charged with the following offences: 1) an assault contrary to s. 266
of the Criminal Code; 2) failing to stop his vehicle without reasonable excuse contrary
to s. 249.1(1); 3) dangerous driving contrary to s. 249(1); and 4) possession of a
weapon, a utility knife, contrary to s. 88. The charges arose out of an altercation
between the accused and his girlfriend. He had grabbed, pushed and choked her and
then poured beer and other substances on her head. He then took a utility knife and
threatened that he was going to cut his wrists. He then left in his truck. The girlfriend
contacted the police and they in turn tried to find the accused in his vehicle to stop him
from killing himself. The police located the vehicle and began chasing it. During the
course of the chase, the accused drove at speeds between 150 to 170 km on the
TransCanada Highway during the early hours of the morning. The accused’s driving
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itself was not unusual and he stayed in his own lane on the divided highway. Later the
accused turned off onto a grid road and the chase continued at lower speeds. During
the chase, the accused held his arm out of the window and the police could see the
blood on his wrist. He was eventually found in a farmer’s field with both his wrists cut
and losing consciousness. The defence suggested that it was not illegal for the
accused to commit suicide and as a result the police were not in execution of their duty
and had no lawful authority to stop the accused. The issue was whether the accused’s
Charter rights under s. 9 were violated.
HELD: The Court held with respect to the various charges that: 1) the accused was not
committing an illegal act while he was being pursued. The offence of attempted suicide
was removed from the Criminal Code in 1972. In this case though, the police could rely
on their ancillary powers to protect life to justify stopping the accused’s vehicle. The
accused’s s. 9 Charter rights were not violated; 2) because the police had a duty to
protect the life of the accused and anyone else driving on the highway, the accused
was guilty of failing to stop; 3) the accused was not guilty of dangerous driving. The
evidence showed that he had driven normally and in accordance with other decisions
involving high speed highway driving where the traffic was sparse, the accused had not
committed the offence; and 4) the box cutters in the possession of the accused were in
fact a weapon. The accused intended to and had caused harm to himself. The police in
attempting to prevent him from committing suicide were placed in a dangerous
situation. The accused was guilty of possession of a weapon for a purpose dangerous
to the public peace.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Disclosure
Criminal Law – Drug Offences – Possession for the Purposes of Trafficking

R. v. Papequash, 2013 SKQB 393 - Court of Queen's Bench, Pritchard, October 31, 2013
(QB13382)

The accused applied for an order requiring further disclosure by the Crown. He had
been charged as a result of an RCMP investigation known as FABLY, which had
targeted eight individuals believed to be involved in the trafficking of prescription pills.
The investigation was done through the use of a civilian agent along with undercover
operators. The accused was charged with unlawful trafficking in morphine contrary to s.
5(1) of the Controlled Drugs and Substances Act and with possession of funds knowing
that they were derived from trafficking in a controlled substance as per s. 5(1) of the
Act, contrary to s. 354(1)(a) of the Criminal Code. The applicant sought unvetted copies
of materials that had been disclosed to date and an unvetted copy of the affidavit in
support of an Order to Intercept Communications, including all officers’ notes of their
dealings with a number of sources. The applicant argued that the Crown had over-
edited under the categories of personal witness information. Because he was
considering the defence of entrapment, he believed that the identities of other targets
might be relevant.
HELD: The application was dismissed. The Court found that the vetted information was
not relevant to the accused and the preparation of his defence.
© The Law Society of Saskatchewan Libraries Back to top
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Criminal Law – Driving with a Blood Alcohol Level Exceeding .08 – Approved Screening
Device
Criminal Law – Driving with a Blood Alcohol Level Exceeding .08 – Charter of Rights,
Section 9, Section 10(b)
Criminal Law – Driving with a Blood Alcohol Level Exceeding .08 – Reasonable and
Probable Grounds – Breath Demand

R. v. Shynkaruk, 2013 SKPC 155 - Provincial Court, Morgan, October 8, 2013 (PC13156)

The accused was charged with driving while her blood alcohol level was over .08
contrary to s. 255(1) and 253(1)(b) of the Criminal Code and with driving while her
ability to do so was impaired by alcohol contrary to s. 255(1) and 253(1)(a). The
accused raised the following Charter issues on voir dire: 1) whether an approved
screening device was used. The accused argued that the police referred to ASD rather
than approved screening device and also referred to the serial number of the
instrument used rather the actual approved instrument; 2) did the accused have to be
detained in the police car to administer the ASD; 3) did the police officer have
reasonable and probable grounds to make a breath demand pursuant to s. 254(3); and
4) were the accused’s s. 10(b) Charter rights violated? Police officers noticed the
accused’s vehicle “floating” within a driving lane. The officer attending the accused’s
vehicle detected an odour of alcohol coming from the accused’s breath. The accused
replied that she had been shopping and at the casino when asked if she had been
drinking. The accused also admitted to having a beer which was evident from the
police video. The accused was then asked to go to the police vehicle to provide a
roadside sample. The officer indicated that he read the accused the demand from his
card, which uses the words “approved screening device” not ASD. The roadside test
resulted in a fail. The accused argued that she was required to be provided with the 1-
800 number for Legal Aid because the stop was outside business hours; whereas the
Crown argued that they only had to provide the number if the accused indicated a
desire to contact counsel when given the opportunity. The accused indicated that she
did not wish to contact a lawyer.
HELD: The Charter applications of the accused were dismissed. The Court held as
follows: 1) the officer did refer to “approved screening device” and he did not have to
refer to a specific device; 2) there were grounds from which the officer could form a
reasonable suspicion that the accused had alcohol in her body. Pursuant to s.
254(2)(b), the police had the authority to require the accused to attend at the police
vehicle for the ASD test. The detention of the accused was not arbitrary; it was for the
investigation of a possible criminal offence. Further, the officer could not be expected to
give the roadside test standing on the side of the highway even if the other officer did
not feel unsafe checking for open liquor in the accused’s vehicle; 3) there was no
evidence that the accused had recently consumed alcohol such that mouth alcohol
would lead to an inaccurate roadside result. Also, the accused admitted that her
consumption was an hour and a half prior to the stop. The Intoxilyzer demand was not
only made based on the failed roadside test, it was also made because of driving
pattern, odour of alcohol, and the accused’s red and bloodshot eyes; and 4) officers do
not have to recite the 1-800 Legal Aid number as part of the standard warning. The
officer was only required to advise that there was a toll-free number and that duty
counsel is available. The required information was provided to the accused.
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Criminal Law – Motor Vehicle Offences – Impaired Driving
Criminal Law – Motor Vehicle Offences – Driving with a Blood Alcohol Level Exceeding
.08

R. v. Danielson, 2013 SKPC 121 - Provincial Court, Jackson, July 15, 2013 (PC13177)

The accused was charged with impaired driving and driving while her blood alcohol
level was over .08. A police officer stopped the accused because her vehicle’s taillights
were not working. He noticed the smell of alcohol on the accused’s breath and that her
eyes were red. She admitted to having had a few drinks. The officer requested that the
accused submit to an ASD test in the police cruiser. There were four minutes between
the request and the test. The accused failed the test and she was told of her right to
counsel, given the police warning and asked for a breath sample. The accused was
then driven to the local detachment and provided two breath samples. The officer
released the accused after giving her copies of the Certificate of Analysis and the
Notice to Produce. At a voir dire, the defence argued that the: 1) ASD samples were
not taken forthwith, in violation of s. 258(2)(b) of the Criminal Code; 2) the Crown had
not proved that a true copy of the certificate had been served upon the accused in
compliance with s. 258(7) of the Code, making it inadmissible; 3) failure to continuously
watch the accused during the observation periods prior to providing breath samples
raised an “argument to the contrary” in accordance with s. 258(1)(c)(iv) of the Code.
HELD: The Court held with respect to each of the issues raised by the defence that: 1)
there was no delay between the officer making the ASD demand and administering the
test; 2) the service of the certificate had been filmed and it revealed the process of
Xeroxing of the original and that the officer had asked the accused if it was a true
copy, which the accused acknowledged. The certificate was admissible at trial; 3) the
film taken at the detachment showed that the officer had observed the accused
continuously except for two periods each lasting three seconds. He could still hear the
accused though and he testified that she had not belched. The Court did not find that
there was evidence to the contrary. The Court found that the accused was guilty of
driving while over .08 based upon the evidence in the voir dire. The Court dismissed
the impaired driving charge because no representations had been made regarding it.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Sentencing – Long-term Offender – Appeal

R. v. Pelletier, 2013 SKCA 107 - Court of Appeal, Richards Jackson Caldwell, October 2,
2013 (CA13107)

The appellant had been sentenced as a long-term offender and given a seven-year
determinate sentence (see: 2011SKQB 7). The appellant appeals the length of each of
the determinate sentences, which were: 4.5 years concurrent on 2 robbery counts; 18
months for an arson charge and 1 year for an assault. The sentences for the arson
and the assault were set as consecutive sentences to the robbery counts. The judge
applied a remand credit of 3 years, 9 months, which resulted in the sentence for the
robbery counts of 9 months. The total sentence was 3 years and 3 months. The
appellant also applied to the Court to admit fresh evidence, in particular an affidavit and
assessment report authored by a forensic psychologist that reported on and explained
the basis of her non-compliant conduct while an inmate. The Crown argued that the
appellant had not met the criteria for admitting fresh evidence in a sentence appeal.
HELD: The Court dismissed the sentence appeal. None of the sentences were the
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product of error so as to result in a demonstrably unreasonable sentence. The Court
refused to admit the fresh evidence. It did not meet the Levesque criteria noted by the
Crown. Fresh evidence addressing rehabilitation since the imposition of an offender’s
sentence may be admitted in some cases, but in this application the report deals with
the appellant’s behavioural problems while serving her sentence.
© The Law Society of Saskatchewan Libraries Back to top

Criminal Law – Sexual Assault

R. v. Agrawal, 2013 SKQB 389 - Court of Queen's Bench, Schwann, October 31, 2013
(QB13379)

The accused was charged with sexual assault. The complainant claimed that she was
panhandling for money to spend on alcohol. The complainant said that she approached
the accused and he told her that he had money and to come with him to his car. She
accompanied him in the hope of getting money. The pair went into a hotel and into the
stairwell. The complainant testified that the accused forced her against the wall and
forcefully kissed her. She testified that she pulled away and said no. She said that the
accused grabbed her jacket and forced the zipper open. She said that the accused
then attempted to force her toward his exposed penis. She testified that she attempted
to fight the accused off and he backhanded her on the face twice. While attempting to
fight the accused off, the complainant put her hand in his pocket hoping to get money.
Instead, she ended up with a pharmacy receipt and ran away. The accused testified
that the complainant told him that she needed money for a bus ticket to get away from
her boyfriend who beats her. He said that the complainant offered him sex for money
and he went to the hotel with her for that purpose. According to the accused, the
complainant got mad when the accused told her he had a card for the bus and not
money. She got angry, pushed him and took the receipt from his pocket. The accused
denied slapping the complainant or moving her head towards his penis. He said that
after the incident the complainant ran up the stairs and turned towards him. The
accused was masturbating and the complainant watched him do this.
HELD: The accused was acquitted. The Court believed the evidence of the accused
and found that there were many inconsistencies in the complainant’s testimony.
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Employment Law – Just Cause
Employment Law – Termination of Employment – Pay in Lieu of Notice

Wagner v. Caton's Ltd., 2013 SKQB 398 - Court of Queen's Bench, Dovell, November 6,
2013 (QB13394)

The plaintiff sued the defendants for wrongful dismissal and damages from his position
as a dairy technician with Caton’s Ltd. in December of 2010. The action was
commenced under Part 40 of the former Queen’s Bench Rules and set for a simplified
trial. Before it occurred, the new Rules came into force. By agreement of counsel, the
matter proceeded under the former Rules. The plaintiff and one of the defendants
would be produced for the purpose of cross-examination and their examinations in
chief would be as contained in their sworn affidavits. In addition to the viva voce
evidence, the affidavits of the plaintiff, the plaintiff’s new employer and the defendant
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Walker were considered. The plaintiff was hired by Caton’s at the same time as his
previous employer, Ramboc, was purchased by Caton’s in 2005. The defendant
alleged that during the course of his employment with it, the plaintiff falsified records of
service calls and that he had violated the company policy of driving one of its vehicles
after he had consumed alcohol. The defendant warned the plaintiff that if such a breach
of the policy occurred again, he would be terminated. The defendant also alleged that
the plaintiff had spoken in an insubordinate manner to Caton’s president, Walker, at a
company party. Because of these incidents, the defendant terminated the plaintiff for
cause. In January 2011, the plaintiff made a claim with the Labour Standards Branch
against Caton’s. The Branch contacted Caton’s to confirm that the plaintiff would be
entitled to eight weeks’ pay in lieu of notice of dismissal and Caton’s response was that
the plaintiff was terminated with just cause but agreed to pay him eight weeks’ pay.
The plaintiff accepted the offer in full satisfaction of his statutory claim. In April 2011,
he was approached by a competitor firm and accepted its offer of employment. He
offered no evidence regarding his efforts to finding other work after his termination.
HELD: The Court dismissed the action. It found that the plaintiff was dismissed with
cause. The Court determined what the plaintiff’s appropriate damages would have been
if the termination had been without cause. The Court concluded that the plaintiff’s
failure to mitigate his loss resulted in no award of pay in lieu of notice aside from what
he had received from the Labour Standards Branch.
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Estate Administration
Statutes – Interpretation – The Trustee Act
Wills and Estates – Estate Administration
Wills and Estates – Testamentary Document – Intention
Wills and Estates – Wills – Interpretation

Moore Estate, Re, 2013 SKQB 410 - Court of Queen's Bench, Chicoine, November 19, 2013
(QB13408)

The applicant, executor of the estate, applied to vary the trust created in the
deceased’s Last Will and Testament (“Will”) so that the amount allocated for charitable
purposes would be quadrupled. The charitable gifts and two scholarships were cash
gifts to be paid annually or monthly from the trust with a total annual value of $7,000.
The Will did not provide for the corpus of the estate to ever vest in anyone; the estate
would run in perpetuity. The value of property pursuant to the application for probate
was $415,720.53 in Saskatchewan and $2,080 in Manitoba. The capital and potential
income that could be generated exceeded the $7,000, which would result in
accumulation in perpetuity. Letters probate was granted; however, the executor was
required to report to the Court on a periodic basis with regard to the administration of
the estate. After the first two reports the executor advised the Court that he estimated
an annual net surplus of $26,614.66. The executor also informed the Court that he was
not sure who would be entitled to the surplus if the excess was determined to pass
under intestacy.
HELD: The rule against perpetuities would have applied in this case; however, s. 58 of
The Trustee Act (“Act”) states that the rule against perpetuities no longer applies in
Saskatchewan. The Accumulations Act was also repealed by the Trustee Act. The Act
does, pursuant to s. 51(1), give the Court authority to vary or terminate an interest on
any appropriate terms if it would be void if the rule against perpetuity and accumulation
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were still part of Saskatchewan law. The application was adjourned sine die because
the Court was not convinced that quadrupling the charitable gifts was the most
appropriate resolution. The executor was ordered to provide updated values of the
estate property and their ability to earn income. Further, the executor was directed to
provide notice of the application to any interested parties. The Court was of the view
that a full hearing would be required to determine matters. The Court noted the
following questions with respect to the Will and its administration: 1) the Will required
the executor to hold the deceased’s household and personal effects and only sell them
if the estate was depleted. What are the assets and are their values depreciating?; 2)
the Will required that farmland be rented and the estate collect income from mineral
rights and surface leases. However, the Court questioned whether it may be better to
sell these assets and hold the money in secure, guaranteed investments; 3) if the way
the charities agreed to divide the assets was fair; 4) the estate must pay large annual
income taxes because it is a trust rather than a charitable institution. If the money was
paid out, those taxes and capital gains at 21 years could be avoided; and 5) whether
any part of the estate must pass on intestacy.
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Family Law – Child in Need of Protection – Permanent Order

S. (M.) v. Ministry of Social Services, 2013 SKQB 385 - Court of Queen's Bench,
Sandomirsky, October 29, 2013 (QB13376)

In 2009, the Court found three of the petitioner’s children to be children in need of
protection. Of the three children from the 2009 decision, only one remains in the care
of the Minister pursuant to the 2009 order. The child had been cared for by his paternal
grandmother as a person of sufficient interest. The grandmother is no longer able to
care for the child because of her advancing age and declining health. As a result, the
Ministry of Social Services has applied for an order committing the child to the
permanent care of the Ministry and providing that the Ministry would fund visits
between the child, the petitioner and the child’s father. The petitioner applied to vary
the 2009 order and have the child returned to her care.
HELD: The child is in need of protection and it is in his best interests to be
permanently committed to the care of the Ministry. A variety of services have been
offered to the petitioner and her husband over the years with little positive effect. The
petitioner now has three small children, which are very demanding. The parents have
had nearly seven years to rehabilitate their parenting skills. They have not utilized the
services offered by the Ministry in any reasonable way and the child protection
concerns noted in 2009 continue to exist. The intellectual limitations of the parents
appear to prevent them from fully comprehending the child’s needs. The child deserves
to have permanency and stability in his living situation. A permanent order with visits
contemplated by the biological parents secures maximum contact between the child
and his sister, who already lives in the proposed foster home, as well as with his
paternal grandmother who he was essentially raised by and who has a good
relationship with the foster family. The child must have positive contact with his parents
and younger siblings, as long as that remains healthy for him. This balance can be
achieved through monthly visits by the child to the petitioner’s home for one weekend
every four weekends.
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Family Law – Custody and Access – Variation

Anderson v. Vilcu, 2013 SKQB 365 - Court of Queen's Bench, Sandomirsky, October 8,
2013 (QB13353)

The petitioner and the respondent had received a number of interim orders and
judgments regarding the terms of custody and access of their two children. At the time
of the final order, the parties had joint custody with the primary residence of the
children being with the respondent. A very detailed access schedule was provided in
one of the orders. The petitioner was ordered to pay $510 child support which was
made retroactive to July 2010 resulting in an obligation due to the respondent in the
amount of $1,020 and the petitioner was also obligated to contribute 39 percent of
extraordinary expenses. For reasons that are not stated, a trial took place. The parties
represented themselves when they appeared before the trial judge. The judge inquired
what each of them saw as the issues at trial would be and the petitioner stated that her
only concern was to have the respondent’s present spouse stop interfering with her
parenting of the children.
HELD: A consent judgment was rendered. The Court amended one of the interim
orders to establish that the children would contact their parents by means of their cell
phones in a confidential manner. Other terms included that when the children were
being taken to the other parent’s residence, the parties were not to have any contact
with each other.
© The Law Society of Saskatchewan Libraries Back to top

Family Law – Determination of Income – Child Support – Spousal Support
Family Law – Division of Family Property – Family Farm – Date of Valuation

Schimelfenig v. Schimelfenig, 2013 SKQB 359 - Court of Queen's Bench, Scherman,
October 10, 2013 (QB13365)

The parties were married for nearly 19 years. They have three children, only one of
which remains a child of the marriage for support purposes. In 1994, the parties moved
from Regina to live in a house on a farm owned by the petitioner husband’s parents.
The couple lived there rent free, but the petitioner paid the insurance, natural gas and
electricity. The house was the family home until the parties separated. In 2004, the
petitioner’s father transferred title to the property that the house was on into the
petitioner’s name together with his parents as joint tenants. The petitioner’s father
claimed that this was for estate planning purposes only. Between 1994 and separation,
the petitioner worked in the oil field and helped his father farm. The petitioner’s
evidence was that in return for helping his father farm, the parties were able to live in
the house rent free. The petitioner’s father also compensated his son for his work on
the farm by splitting the income from the harvest with the petitioner. The petitioner’s
father determined how much income the petitioner would receive, but generally each
received half of the income after the input expenses were paid. Following separation,
the petitioner entered into a rental agreement to pay his father $500 per month rent for
the house. The petitioner’s father acknowledged that he sometimes forgot to cash the
cheques. In 2011, the petitioner stopped contributing to the farming operation and did
not receive any income from the farm. The petitioner’s father has now rented out the
farmland to a third party. The respondent wife was a stay-at-home mother until 2005
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when she commenced work as a casual cleaner at a high school. Since 2008, she has
been employed as a janitor for four hours a day during the school year and full time
during the summer months. The respondent is enrolled in a college course to obtain a
job in the oilfield. She expects to complete the course in June 2014 and thinks she will
have no difficulty finding a job in that field.
HELD: It is clear that the petitioner’s parents intended that the petitioner was to
become both a legal and beneficial owner of the farmland only upon the death of the
parents. The decision to transfer the title into joint names was made to avoid the costs
of probate upon their respective deaths. The farmland is not family property. The
petitioner was ordered to pay the respondent child support in accordance with the table
amount together with 69.7 percent of s. 7 expenses. The spousal support issue was
determined on a needs and ability to pay basis. The respondent has demonstrated a
need for spousal support and the petitioner has an ability to pay. The respondent has
made a serious commitment to attaining economic self-sufficiency and restoring herself
to the economic level that she enjoyed prior to separation through enrolling in college
courses. However, in the interim, there is a demonstrated need and ability to pay. The
petitioner was ordered to pay spousal support of $800 per month for one year.
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Family Law – Divorce
Family Law – Child Support
Family Law – Spousal Support
Family Law – Division of Property

Dumont-Dizy v. Dizy, 2013 SKQB 381 - Court of Queen's Bench, Sandomirsky, October
25, 2013 (QB13373)

The petitioner wife sought a divorce, custody of the parties’ daughter, child support,
spousal support and division of family property. The main issues for the court were the
valuation and division of the respondent’s pension and continued spousal support in
terms of quantum and duration. The parties agreed that they should be divorced and
the respondent did not contest that he should pay child support. During the marriage,
the respondent was employed as a seasonal worker by the City. Initially, the petitioner
provided day care to children from the family home. Eventually, she established a
modest career as a personal fitness trainer. The parties supplemented their income
with rent from rental properties. During the relationship, the parties had discussed
retiring at age 55. Since separation, the respondent has purchased a rental property in
Mexico and has a deposit down on another rental property in North Dakota. He has
decided that he would like to retire immediately at age 50. The petitioner recognizes
that a career in personal fitness training will not be possible as she continues to age.
To that end, she has enrolled in a college course to become a funeral director. She
currently cannot support herself at the same standard she enjoyed during the marriage.
HELD: The expenditures that the petitioner made in pursuit of her college course were
appropriate expenditures of family property and income. They will not be factored into
the property division. The most likely retirement date by the respondent is age 55,
when he would be entitled to an unreduced pension. The retirement method of valuing
the respondent’s pension is appropriate. The whole of the respondent’s pensionable
service is family property. The respondent is entitled to the exclusive benefit of current
pension service following the date of these proceedings until his actual retirement date.
The only viable method of distributing the respondent’s pension is on an “as and when
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basis” such that when the respondent has his 55th birthday, the petitioner will be
entitled to her share of the pension. The petitioner is entitled to spousal support
because she is suffering from financial hardship from the marriage breakdown that is
greater than that experienced by the respondent. A non-compensatory award is in
order as long as the petitioner is in reasonable pursuit of her funeral director’s studies,
which she anticipates will be completed in one year. The respondent was ordered to
pay spousal support in the amount of $800 per month for one year. This represented a
midpoint calculation on the Spousal Support Advisory Guidelines.
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Labour Law – Appeal
Labour Law – Arbitration – Judicial Review
Labour Law – Arbitration – Standard of Review
Labour Law – Collective Agreement – Interpretation

Saskatchewan Government and General Employees' Union v. Communications, Energy &
Paperworkers Union, Local 481, 2013 SKQB 268 - Court of Queen's Bench, Zarzeczny,
July 8, 2013 (QB13411)

The applicant employer applied for judicial review of and an order quashing and/or
setting aside Arbitration Awards. The employer was a union. The respondents were the
arbitrator and the grievor’s union. The arbitrator upheld grievances of an employee, the
grievor, and awarded her the last position she had applied for with monetary
compensation. Prior to the grievances she had been given a higher position, subject to
a nine-month probationary position. This position was awarded during a time that her
union was on strike. Five days after the strike/lockout, the grievor posted derogatory
comments about the executive director of the employer on her facebook page. The
grievor’s probationary appointment was terminated and she was to revert back to her
previous position. The grievor thus filed the first grievance. The decision of the
arbitrator with respect to this first grievance was the first award, which concluded that
the employer’s actions were disciplinary and appropriate. Neither party appealed the
decision of the arbitrator with respect to the first grievance. The grievor applied for two
additional promotions and it was determined that she was not qualified. These
decisions were the basis of the second and third grievance. The arbitrator decided on
the second and third grievances at the same time and directed that the grievor be
placed in the position she had applied for. This was the second award. The third award
was the result of the arbitrator having to decide on the compensation that the grievor
was entitled to. The Court noted that the employer did not have the first award decision
of the arbitrator when the grievor was advised she did not have the necessary
qualifications leading to the second and third grievances.
HELD: The standard of review is the reasonableness standard. The Court should not
disturb the arbitrator’s decision if it was justified, transparent, and intelligible and the
decisions fell within a range of possible and acceptable outcomes. The arbitrator noted
that the employer determined that the grievor’s facebook publication continued to
impact her qualifications for the promotions applied for in the second and third
grievances. Because the arbitrator concluded that the employer’s actions were
disciplinary in the first grievance, the grievor was entitled to have the disciplinary record
wiped clean after one year, as per the Collective Bargaining Agreement. The grievor
applied for the second and third positions after the one year had expired. The arbitrator
found that the employer assessed the grievor’s qualifications on the wrong basis or
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criterion in the second and third instances. The arbitrator found that the grievor had the
necessary qualifications and was the most senior employee applying for the positions.
The arbitrator’s decision with respect to the second award was a reasonable one,
which was supported by the evidence and law. The arbitrator did not make a reversible
error and the employer’s application with respect to the second award was dismissed.
The arbitrator awarded compensation to the grievor from the effective date of the filling
of the position. The Court held that the arbitrator’s decision with respect to the date for
the compensation to begin did not meet the reasonableness standard. The employer
argued that the grievor and her union should have processed the first grievance in a
timelier manner. The Court held that the employer could not have known on what basis
the grievor’s qualifications should have been assessed until after the first award;
compensation was ordered from that date.
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Landlord and Tenant – Residential Tenancies – Compensation – Appeal

Sapriken v. Regina Housing Authority, 2013 SKQB 401 - Court of Queen's Bench, Gunn,
November 13, 2013 (QB13386)

The tenants appealed from an order given by the Rentalsman. The order dealt with the
requirement for the landlord to repair and replace items in the tenants’ rental unit and
to give them a credit of $500 against their next month’s rent in compensation. The
tenants had claimed the amount of $2,500 for breach of tenant rights and damages
pursuant to s. 70 of The Residential Tenancies Act, 2006. They appealed that the
compensation awarded to them was insufficient.
HELD: The Court dismissed the appeal. The hearing officer made his finding based on
the evidence before him.
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Landlord and Tenant – Residential Tenancies – Order of Possession – Appeal

Braun v. Regina Housing Authority, 2013 SKQB 391 - Court of Queen's Bench,
Barrington-Foote, October 31, 2013 (QB13380)

The appellant tenant appealed a decision of a hearing officer who had granted an order
of possession to the landlord pursuant to s. 70(6)(d) of The Residential Tenancies Act.
The order in question was made subsequent to a hearing held in May 2013. The
landlord had served notice to deliver up possession of the premises pursuant to s.
58(1) of the Act because the appellant had been late in paying rent on nine occasions
between January and May. At the hearing, the appellant acknowledged that she had
been late but agreed to pay June, July and August rent on or before the first day of
each month and the landlord accepted the arrangement. The hearing officer wrote a
letter to the tenant, confirming the arrangement and advising her that if she failed to
make the rent payments that the landlord could notify her in writing that an immediate
order and writ for possession would issue. The appellant missed making the August
payment. The landlord attempted to reach her by telephone without avail. The hearing
officer then made an order pursuant to s. 57 and s. 70 of the Act that the landlord was
to be given possession of the premises and a writ of possession be issued.
HELD: The appeal was allowed and the matter referred back for a new hearing. The
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hearing officer did not have authority under the Act to defer a decision. Further, it was
not clear whether the order had been issued pursuant to s. 57 or s. 58. If in the case
of s. 57, the tenant was entitled to notice. Further, a hearing officer has a duty to
provide reasons that are adequate to explain why the decision was made. As a result
of the confusion regarding under which section of the Act the hearing officer made her
decision, the decision did not meet the minimum standard.
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Limitation of Actions – Actions Against Municipality

Kelln v. Swift Current (City), 2013 SKPC 163 - Provincial Court, Matsalla, December 4,
2013 (PC13182)

The plaintiff suffered water damage to her house. She alleged that the damage was
caused by the defendant’s improper paving of the lane behind her residence. The
plaintiff advised the defendant of her concern at the time that the damage occurred but
did not issue and serve her statement of claim within one year.
HELD: The plaintiff’s action was statute-barred because of the limitation provided in s.
307 of The Cities Act.
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Mortgages – Foreclosure – Order Nisi
Real Property – Foreclosure – Order Nisi for Sale

Royal Bank of Canada v. Pheasant Meadows Holdings Ltd., 2013 SKQB 420 - Court of
Queen's Bench, Mills, November 22, 2013 (QB13405)

The plaintiff applied for an order confirming judicial sale. The order nisi for sale
stipulated specific advertising requirements; however, the selling officer did not provide
an affidavit advising whether those stipulations had been met. A tender form submitted
to the Court disclosed that the tenders were received outside of the parameters
provided for in the order nisi. The selling agent accepted offers lower than the upset
price set.
HELD: The fact that there was no evidence that the advertising requirements were met
was enough to dismiss the application. The application could also be dismissed
because the tenders were received outside of the parameters stipulated in the order
nisi. If the plaintiff’s selling agent could not sell the property within the confines of the
order nisi, it was imperative on the plaintiff to apply to the Court for an order varying
the order nisi prior to the property being sold. The plaintiff did not receive an order for
costs; the defendant was awarded $500 in costs. The Court also noted that any monies
remaining after payment of the indebtedness to the plaintiff should be paid into Court
for further distribution rather than paying a non-party in priority to a registered writ
claimant.
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Municipal Law

Hope v. Parkedale (Rural Municipality No. 498), 2013 SKPC 176 - Provincial Court, Kaiser,
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October 30, 2013 (PC13174)

The plaintiffs brought an action against the defendant municipality for the return of
$5,040 paid by them as servicing fees pursuant to a servicing agreement that the
parties had entered into as required by Part VIII of The Planning and Development Act,
2007 (PDA). The plaintiffs argued that the fees were incorrectly charged because they
were not in respect of a “capital cost” as defined by s. 168 of the PDA. The plaintiffs
had purchased land in the municipality with the intention of subdividing it into smaller
lots to be sold. After applying for a Certificate of Approval for subdivision, the plaintiffs
were told by the defendant that it required a servicing agreement pursuant to s. 172 of
the PDA. The agreement was signed in September 2011 and the fees paid. In October
2011, the certificate was granted and by the terms of the servicing agreement the fees
became non-refundable. Later, possibly in April 2012, the plaintiffs became aware that
the fees might not be lawful but they did not commence the action until October, which
was past the applicable limitation period set out in s. 344(1) of The Municipalities Act.
The statement of claim drafted by the self-represented plaintiffs alleged
misrepresentation by the defendant because of the issue raised by the expiry of the
limitation period. The issues relating to the service fees were: 1) whether the Court or
the Saskatchewan Municipal Board had jurisdiction; 2) whether the plaintiffs’ claims
were barred; and 3) if the Court had jurisdiction and the claim was not statute-barred,
were the plaintiffs entitled to judgment for the sum claimed.
HELD: The Court held with respect to each issue that: 1) the Court did not have
jurisdiction. The PDA in combination with the Municipal Board Act constituted a code
for the resolution of all claims relating to service fees; 2) if the Court did have
jurisdiction, it would construe the plaintiffs’ action to be based upon negligent
misrepresentation, which would permit them to proceed for the recovery of damages as
permitted under s. 344(1) of The Municipalities Act. However, since the parties agreed
that the discoverability principle applied to the section, the plaintiff bore the onus of
proving that the facts were discoverable through the exercise of reasonable diligence.
The relevant facts were known to the plaintiffs in September 2011, thus the claim
based upon negligent misrepresentation was statute-barred. The plaintiffs had not pled
it, but the claim could be based upon the law of mistake with the available remedy of
restitution, rather than damages, which would then make s. 344(1) inapplicable. Based
upon that, the applicable limitation period was two years, which had not expired before
the action had been commenced; and 3) the Court would give the plaintiffs judgment
for the amount claimed based upon mistake of law. The fees were charged and paid
through a misapplication of a valid law.
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Real Property – Lease – Non-Payment of Rent – Writ of Possession
Landlord and Tenant – Non-Payment of Rent – Writ of Possession

Pincemin v. Pincemin, 2013 SKQB 383 - Court of Queen's Bench, Currie, October 28, 2013
(QB13384)

The defendant applicant applied for a writ of possession of land because of default in
rent payments owed by the plaintiff. The plaintiff and the defendant are brothers. The
plaintiff lived on and farmed the land, the home quarter, pursuant to an oral lease
between him and the defendant. He argued that he had prepaid all rent for this land for
his lifetime when he had purchased another property and farm equipment from the
defendant. No rent was thus owing and he was entitled to stay on the land for the rest
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of his life. The applicant denied that the plaintiff had prepaid rent and in fact had not
paid any rent at all since he began living on the land in 2005.
HELD: The Court granted the application. The evidence of the applicant was preferred
over that of the plaintiff. The applicant had given to the plaintiff the notice of his
intention to terminate the lease for non-payment of rent in accordance with s. 50(1) of
The Land Titles Act. The Court held that the applicant had established that he was
entitled to a writ of possession.
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Real Property – Sale of Land – Boundaries – Encroachment – Removal of Building

Limacher v. Pickering, 2013 SKQB 396 - Court of Queen's Bench, Ball, November 5, 2013
(QB13383)

The plaintiffs sued the defendants for damages for trespass and sought an order that
would require the defendants to demolish an addition to their cottage that encroached
on the plaintiffs’ property. The defendants, a mother and her daughter, who were the
joint owners of the cottage and the lot adjacent to the plaintiffs’ lot, sought an
easement on the plaintiffs’ property for the area encroached upon by the addition. The
defendants’ family had acquired title to their lot in the 1930s. For some time, the
adjacent lot was owned by another family member. During the 1980s, the defendants
had built two additions at different times. Of the two defendants, only the daughter
testified as to the history of the cottage. In 2003, the relative who owned the adjacent
lot sold it to the plaintiffs for $75,000. The plaintiffs did not arrange to get a surveyor’s
certificate until 2007 when they realized that the defendants’ cottage encroached on
approximately 0.6 percent of the lot. They listed the lot for sale in 2008 for $289,000
but had agreed that the fair market value at trial was $175,000. The plaintiffs had no
interest in building on the lot and owned it for investment purposes. The plaintiffs relied
upon s. 13(1)(a) of The Land Titles Act, 2000 and submitted that unless a mandatory
injunction to tear down the encroaching structure was granted, they would be deprived
of obtaining appropriate value of the lot through sale. They took the position that an
award of damages with an easement was not desirable because it would limit their
future development of the property. The defendants relied upon s. 2 of The
Improvements Under Mistake of Title Act and s. 66(1) of The Queen’s Bench Act, 1998.
They argued that requiring them to demolish the encroaching structure would be highly
prejudicial to them.
HELD: The Court dismissed the plaintiffs’ claim for a mandatory injunction. Because
only one of the defendants had testified, they had not satisfied the obligations placed
upon them by s. 2 of The Improvements Under Mistake of Title Act. However, it made a
remedial order under s. 66(1) of the Queen’s Bench Act. The Court declared the
addition to be an encroachment. The defendants were granted an easement for the
normal life of the encroaching structure provided that they would not extend its life
through reconstruction or renovation. The plaintiffs had not provided any evidence
establishing any diminution in value caused by the encroachment. The plaintiffs were
awarded nominal damages for past trespass in the amount of $300. In assessing
compensation for a future easement, the Court awarded $2,000 to the plaintiffs. As the
plaintiffs had sued for damages and then refused to accept any outcome other than an
order for demolition, the Court held that they were the unsuccessful parties and
awarded the defendants their taxable costs.
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Regulatory Offence – Environmental Protection and Management Act – Strict Liability
Administrative Law – Boards and Tribunals – Orders – Validity – Collateral Challenge

R. v. EnviroGun Ltd., 2013 SKPC 191 - Provincial Court, Henning, November 25, 2013
(PC13172)

The accused, the president of the accused corporation, operated a commercial
hazardous waste disposal enterprise. They were jointly charged under The
Environmental Protection and Management Act, 2002, with failing to comply with a
Minister’s Order. The site on which the enterprise had been operating needed extensive
remediation. The Department of the Environment had served a Notice of Intention on
the accused regarding the matter but they had not responded to it, nor was any
remedial action taken, whereupon the Minister’s Order issued. There had been other
proceedings taken with respect to the Order (see: 2011 SKQB 339; 2012 SKCA 73).
The defence raised two issues: 1) whether it was entitled to mount a collateral
challenge to the Order and go behind it to determine its validity and reasonableness;
and 2) whether the offence required mens rea or was one of strict liability.
HELD: The Court held with respect to each issues that: 1) a collateral challenge to the
validity of the Order was not available. The Act provided for a party who had received a
notice of an order that they may make written representations to the Minister. No such
action was taken here. Collateral challenge to the basis and justification of the Order
would be contrary to the purpose and operation of the Act; and 2) the offence was one
of strict liability. Proof of specific intent would be difficult or impossible when there is a
need for regulation of certain activities in the context of environmental protection.
© The Law Society of Saskatchewan Libraries Back to top

Regulatory Offence – Wildlife Act – Export Licence – Appeal

R. v. Alsager, 2013 SKCA 129 - Court of Appeal, Jackson Caldwell Herauf, December 9,
2013 (CA13129)

The applicant applied for leave to appeal his conviction for exporting wildlife from
Saskatchewan without a licence contrary to s. 31(1)(a) of The Wildlife Act. He had been
convicted of the offence after trial in Provincial Court (see: 2011 SKPC 184). On appeal
to the Court of Queen’s Bench, the judge dismissed the appeal from conviction and
allowed the appeal from sentence (see: 2012 SKQ 516). In the application for leave, he
appealed from conviction pursuant to s. 839 of the Criminal Code. The grounds of
appeal were: 1) whether the summary conviction appeal court judge erred by
interpreting “domestic game farm animal” under s. 2(e) of The Domestic Game Farm
Animal Regulations (DGFAR) as requiring that the animal be legally held. The applicant
argued that interpretation of s. 2(e) of the DGFAR should be based on the plain
meaning of the provision. Section 13(2) of The Captive Wildlife Regulations (CWR)
allows a person holding a valid licence pursuant to the DGFAR to export domestic
game farm animals without an export license, regardless of the origin of the animal. It
is sufficient that the animal meets the definition of being a “domestic game farm
animal” under s. 2(e) of the DGFAR, which is “held for the purpose of producing
products.” The applicant submitted that neither the legislation nor the regulations
provide or require that a domestic game farm animal must be legally obtained. Section
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9 of the DGFAR refers not to the origin of the animals but to the person who acquires
them. In this case, the applicant had originally acquired white-tailed deer from Alberta
in 2002-03 without an import licence and as a consequence, the animals did not have
unique identification numbers assigned to them; 2) whether the summary conviction
appeal court judge erred by failing to find that reliance upon unprosecuted activity
dating from 2002 and 2003, so as to prevent the applicant from falling within the
exemption created by s. 13(2) of the CWR, violated s. 7 or s. 11(d) of the Charter. The
applicant argued that taking into evidence pertaining to events that had occurred in the
past but which had not been prosecuted then, and for which defences might have
existed, was contrary to the Charter.
HELD: The Court granted leave to appeal but dismissed the appeal. It held with
respect to each ground of appeal that: 1) the applicant’s interpretation of the sections of
the DGFAR and CWR cited would not give effect to the object of the various Acts and
regulations and would not fulfill  the intention of the legislature. An animal that is not
uniquely identified is not subject to the controls imposed by the DGFAR. The summary
conviction appeal judge did not commit an error of law when he concluded that the trial
judge had not erred by confining the interpretation of s. 13(2) of CWR to those animals
lawfully held. That interpretation accords with the intention of the legislature to regulate
the ingress and egress of captive wildlife to the province; 2) the applicant was wrong in
submitting that the Supreme Court’s decision in R. v. Wholesale Travel Group meant
that a reverse onus clause placed on an accused in a regulatory offence proceeding
prima facie violates ss. 7 and 11(d) of the Charter. With respect to the onus itself, the
summary conviction appeal court judge had not erred in law by sustaining the trial
judge’s finding that the applicant had not met the onus. The law was clear in this case,
that it was necessary in 2002 and 2003 to obtain an import licence to bring live
domestic game farm animals into the province (ss. 9 and 15 of the DGFAR). Once the
Crown had proved that the applicant had exported deer antlers without a licence, the
applicant bore the onus to prove that no licence to export was required. He had
admitted that the animals had been acquired without an import permit. As a matter of
law, the permit was required and as a matter of law the trial judge and summary
conviction judge held that the applicant could not rely upon the exemption contained in
s. 13(2) of the CWR unless the animals had been lawfully held.
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Sale of Land – Evidence of Contract – Statute of Frauds
Civil Procedure – Statement of Claim – Application to Strike
Civil Procedure – Queen’s Bench Rule 173(a)

Morsky Construction Ltd. v. Morsky Industrial Services Ltd., 2013 SKQB 405 - Court of
Queen's Bench, Barrington-Foote, November 28, 2013 (QB13401)

The plaintiff sought a declaration that it was entitled to a certain parcel of land and an
order vesting title to it in its name. The statement of claim alleged that the defendant
verbally agree to sell the land to the plaintiff and that there was part performance
making the agreement enforceable. It also claimed judgment for a sum owing to it by
the defendant for certain trade accounts. The defendant denied that there was an
agreement, and if there was, it was unenforceable due to the Statue of Frauds. It
applied pursuant to Rule 173(a) and (c) of the former Queen’s Bench Rules for an
order dismissing or striking out the statement of claim. The only evidence before the
Court on the application was the affidavit of the defendant’s owner.
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HELD: The Court found that the statement of claim had not pled the element of the
price for the sale of the land. Therefore the plaintiff had not stated facts which would
establish the required elements of its cause of action. Pursuant to Rule 173(a), the
Court held that the statement of claim should be struck out to the extent that it sought
to prove and enforce an agreement for the sale of land. The Court would have struck
out that part of the claim pursuant to Rule 173(c) as well because the plaintiff had not
supplied evidence to contradict the denial of the defendant that no agreement had been
reached.
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Small Claims – Appeal
Damages – Review of Award – Error of Law

Syniuk v. Kornberger, 2013 SKQB 404 - Court of Queen's Bench, Wilkinson, November 15,
2013 (QB13400)

The appellants appealed the decision of a Provincial Court judge pursuant to s. 39 of
The Small Claims Act, in regard to the amount of damages awarded to them (see: 2013
SKPC 32). The appellants had sued for damages in the amount of $18,800 from
tenants who had left the rental property in uninhabitable condition. The only evidence
presented at trial on the issue of damages was a series of photographs depicting the
condition of the home after the tenants left and the estimate of the replacement value
of the house provided by the appellants’ insurance agent. Relying upon the
photographs, the trial judge made an assessment of damages based on the Court’s
own estimation of a reasonable cost of clean-up repair and restoration.
HELD: The Court allowed the appeal and remitted the matter for a new hearing in
Small Claims on the issue of quantum. The Court would not permit the appellants to
introduce fresh evidence on the appeal because the evidence could have been
obtained by them and presented at the time of trial. The trial judge erred in making his
own assessment of damages based solely on the photographic evidence.
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Statutes – Interpretation – The Forest Resources Management Act, Section 79

R. v. Western Warner Oils Ltd. #511648, 2013 SKPC 177 - Provincial Court, Morgan,
October 22, 2013 (PC13160)

The defendant oil and gas company was charged with two separate Informations: 1)
failing to comply with an order made pursuant to s. 61 of The Forest Resources
Management Act contrary to s. 79(1)(e) of the Act; and 2) between July 2009 and April
2012, failing to comply with the terms of a licence to complete reclamation of three well
sites as specified in its Forest Product Permit and its conditions for approval, contrary to
s. 79(1)(d) of the Act. The offences are strict liability offences. In this particular case,
the defendant’s permit required it to move topsoil to a side and once the work was
committed, to put it back in an undisturbed condition by a certain date. The intention
was to allow for exploration but upon completion, the land would be reclaimed to as
near as original condition as was reasonably possible. The Crown witnesses testified
that the defendant failed to reclaim the site. A stop work order was issued and
delivered by registered mail to the defendant. The defendant argued that the leases it

http://canlii.ca/en/sk/skqb/doc/2013/2013skqb404/2013skqb404.pdf
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had allowed it to occupy the property and it would be inappropriate to require it to
reclaim before the properties were abandoned.
HELD: The Court found the defendant guilty of both charges. The defendant had not
complied with the terms of the permit in that the required reclamation was not done
before it expired. The defence of due diligence was not available.
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