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In Canada (Attorney General) v. Chambre des notaires du Québec,1 the
Supreme Court of Canada held that seizure provisions of the Income
Tax Act2 were unconstitutional as they applied to the collection of
taxpayer information from lawyers and notaries. The Court found
that the ITA provisions more than minimally impaired solicitor-client
privilege (“the privilege”), contrary to s. 8 of the Canadian Charter of
Rights and Freedoms.3 The impugned regulatory enforcement provisions
under ss. 231.2(1), 231.7 and 232(1) of the ITA authorized the Canada
Revenue Agency (“CRA”) to require a lawyer or notary to provide
information or documents about his or her client for the purpose of
a tax compliance inquiry. The ITA classifies these materials as
accounting records, and purports to exclude them from the ambit of
the privilege, enabling the CRA to compel their production.
The privilege insulates confidential solicitor-client communications
from compelled disclosure. The privilege is a principle of fundamental
justice under s. 7 of the Charter and, as part of the reasonable
expectation of privacy under s. 8, privileged materials are protected
from unreasonable search or seizure. In Canada (National Revenue) v.
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Thompson,4 a companion decision to Chambre des notaires, the
Supreme Court held that statutory provisions, such as the regulatory
enforcement provisions of the ITA, can validly set aside the privilege
and compel the production of client information or documents in
the possession of a lawyer or notary. In Chambre des notaires, however,
the Court found that the impugned provisions of the ITA targeted an
undefined class of accounting records that may contain protected
information, potentially breaching the privilege without the knowledge
or consent of the privilege-holder. The Court held that the seizure
scheme was contrary to s. 8.
In rendering its decision in Chambre des notaires, the Supreme
Court found that an individual retains a high expectation of privacy
in privileged materials targeted by regulatory enforcement seizures.
Historically, such a privacy expectation existed only where the
privilege was threatened by criminal law search and seizure powers.5
The Court also held that accounting records of lawyers and notaries are
presumptively protected by the privilege, blurring the conventional
dividing line between protected communications and unprotected
facts. I argue that the Court’s conclusions are appropriate. The nearabsolute protection of the privilege is established by the mere existence
of the solicitor-client relationship. The scope of its protection is not
determined by the criminal or regulatory context of an encroaching
search or seizure. Furthermore, to protect the client’s privacy interest,
the privilege must extend to protect all information produced in the
solicitor-client relationship. This includes accounting records, which
may reveal information about the lawyer-client relationship.
In Part I of this paper, I review the facts of Chambre des notaires.
In Part II, I examine the seizure provisions of the ITA. In Part III, I
contrast the ITA’s restrictive approach to the privilege with its
substantive and constitutional recognition by the Supreme Court,
including as part of the right to privacy under s. 8 of the Charter. In
Part IV, I review the protection against unreasonable search or seizure
guaranteed by s. 8, and the diminished expectation of privacy in
regulatory compliance regimes, including the ITA’s seizure regime. In
Part V, I examine the interplay of search and seizure law and the
privilege, showing that the scope of the privilege is not diminished in
regulatory compliance regimes. In Part VI, I review the decisions of
the courts in Chambre des notaires. In Part VII, I endorse the Supreme
Court’s application of the criminal law standard of minimal impairment
to the ITA provisions. I also show that presumptive protection for the
accounting records of lawyers and notaries is appropriate. Finally, I
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provide guidance for Parliament to draft a constitutionally compliant
scheme for requiring the production of materials that are potentially
protected by the privilege.
I. FACTS OF CHAMBRE DES NOTAIRES
To ensure tax compliance, the federal Minister of National Revenue (the
“Minister”) authorizes the CRA to gather information or documents
from an individual or a third party. Subsection 231.2(1) of the ITA
enables the CRA to send requirement letters to any individual, including
a lawyer or notary,6 compelling the production of information or
documents about a taxpayer.7 The CRA generally seeks materials that
it describes as accounting records, which under s. 232(1) are deemed
to be excluded from the ambit of the privilege,8 and are therefore not
protected against compelled disclosure. Where a lawyer or notary
refuses to comply with a requirement for taxpayer records, the CRA
may seek a compliance order from a judge under s. 231.7,9 compelling
production under threat of regulatory sanctions set out in the ITA.
Between September 12, 2002 and February 18, 2009, the CRA sent
a number of requirement letters to notaries in Quebec, requesting
various information and documents pertaining to clients for the
purpose of tax compliance inquiries.10 On April 28, 2005, the
Chambre des notaires du Quebéc (the “Chambre”), the professional
order of notaries in Quebec, commenced an action on behalf of its
members challenging the constitutionality of the provisions of the
ITA that compel notaries to produce information and documents
pertaining to their clients. The Chambre argued that the ITA provisions
contravened the professional secrecy requirements of lawyers and
notaries in Quebec, and constituted an unreasonable seizure in
breach of s. 8 of the Charter. The Barreau du Quebec (the “Barreau”),
the professional order of lawyers in the province, intervened in
support of the Chambre’s position.
II. THE SEIZURE PROVISIONS OF THE ITA
A. THE REQUIREMENT POWER
Although Canada enjoys high taxpayer compliance, the CRA takes
the view that the self-assessment tax system can be maintained only
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notaires du Quebéc at para 7).

424 Saskatchewan Law Review 2017 Vol. 80

through vigilant and continuous inspection of taxpayer returns.11
The ITA vests extensive information-gathering and enforcement
powers in the Minister and the CRA.12 The requirement power under
s. 231.2(1) enables the Minister, “[n]otwithstanding any other
provision of the [ITA],” to require a taxpayer or a third party to
provide any information or documents “for any purpose related to
the administration or enforcement” of the ITA.13 The provision does
not require the taxpayer to be notified where information is sought
from a third party.14 The requirement power authorizes the CRA to
require a lawyer or notary to provide information or documents
regarding the client, without notice to that client, where an
investigation relates to the client’s tax compliance.
The requirement power is broad and its use by the CRA has
increased over time.15 The text of the provision suggests that the CRA
is not required to establish any relevance of requested materials to an
inquiry.16 The information or documents falling within the scope of
the requirement power include money, securities and records,17 and
any item considered a “document” at common law.18 The CRA
generally targets specific types of records, such as statements of
adjustment, records concerning accounts held in trust, and cheques
and deposit slips.19 However, requirements are sometimes broad and
unspecific.20 Whatever the content of such materials, where a
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Canada Revenue Agency, Information Circular IC 71-14R3, “The Tax Audit” (18
June 1984) at para 4.
R v Jarvis, 2002 SCC 73 at para 53, [2002] 3 SCR 757 [Jarvis].
Supra note 2, s 231.2(1).
The Law Reform Commission of Canada recommended in 1985 that the CRA
adopt a procedure for notifying the taxpayer where information was sought from
a third party, so that the taxpayer could contest the requirement. See Neil Brooks
& Judy Fudge, “Search and Seizure under the Income Tax Act: Summary of a Study
Paper Prepared for the Law Reform Commission of Canada”, Criminal Law Series
(Ottawa: Law Reform Commission of Canada, 1985) at 14.
Ian H Pitfield, “Dealing with Revenue Canada: A Lawyer’s Perspective” in Report of
Proceedings of the Forty-Fifth Tax Conference, 1993 Conference Report (Toronto:
Canadian Tax Foundation, 1994) 10:1.
AGT Limited v AG of Canada, [1996] 3 FC 505 at para 18, 96 DTC 6388 [AGT
Limited], aff’d [1997] 2 FC 878, 97 DTC 5189 (FCA), leave to appeal to SCC refused,
26045 (9 October 1997). By contrast, s. 231.1 indicates that the CRA may inspect
and audit taxpayer records only if those materials are relevant to a tax inquiry (see
Michael G Quigley, “Controlling Tax Information: Limits to Record-Keeping and
Disclosure Obligations” (1999) 47:1 Can Tax J 1 at 29).
ITA, supra note 2, s 231.
M Quigley, supra note 16 at 29-30.
Canada (Procureur général) c Chambre des notaires du Québec, 2014 QCCA 552 at para
7 [Chambre des notaires QCCA].
In Chambre des notaires, requirement letters to notaries adduced in evidence
showed the CRA had targeted materials revealing the balance of all amounts held
in trust, the communication of wills to a lawyer or notary, and any documents
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requirement targets taxpayer information or documents held by a
lawyer or notary, the CRA deems those records to fall within s. 232(1)’s
accounting record exception, excluding them from the ambit of the
privilege and enabling their compelled disclosure.21
The Supreme Court has recognized that, despite the potential
for abuse,22 the requirement power is constitutional. The power,
previously under s. 231(3),23 constitutes a seizure but, when used
to obtain information or documents from taxpayers to enforce
regulatory compliance, it has been held to be reasonable within the
meaning of s. 8 of the Charter.24 The courts have nonetheless imposed
limits on the scope of the requirement power,25 which are reflected
in the current provision under s. 231.2.26 The CRA may require
materials from a taxpayer only if the request is part of a genuine and
serious inquiry into the taxpayer’s liability, and not merely to ensure
general compliance.27 The recipient of a requirement must be
afforded reasonable time to produce the required information or
documents.28 A requirement for materials “for any purpose related to
the administration or enforcement of [the ITA]” does not include the
purpose of prosecuting offences in taxpayer investigations.29
B. THE COMPLIANCE ORDER
The requirement power is augmented by the compliance order
provision under s. 231.7 of the ITA.30 The compliance order provision
enables the CRA to compel a taxpayer or third party (such as a lawyer
or notary) to comply with a previously issued requirement. The
compliance order provision was introduced in 2001 as part of Bill C-22,
an omnibus amendment bill addressing a number of issues with the
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deemed by the lawyer or notary to be relevant to an investigation (Chambre des
notaires QCCA, ibid at paras 10-13).
ITA, supra note 2, s 232(1).
Brooks & Fudge, supra note 14 at 13.
Income Tax Act, SC 1970-71-72, c 63, s 231(3).
R v McKinlay Transport Ltd., [1990] 1 SCR 627, 68 DLR (4th) 568 [McKinlay
Transport cited to SCR].
Section 231(3) of the ITA granted virtually unlimited investigatory powers. These
powers were partially curtailed by the Supreme Court in James Richardson & Sons
Ltd. v. Minister of National Revenue ([1984] 1 SCR 614, 9 DLR (4th) 1 [James
Richardson]).
ITA, supra note 2, s 231.2.
James Richardson, supra note 25. See also AGT Limited, supra note 16, Rothstein J.
Jinyan Li, “Taxpayers’ Rights in Canada” (1997) 7:1 Revenue LJ 83 at 108.
ITA, supra note 2, s 231.2(1). Where the predominant purpose of the inquiry is the
determination of penal liability, tax officials must relinquish the authority to use
the inspection and requirement powers under ss. 231.1(1) and 231.2(1). See Jarvis,
supra note 12; R v Ling, 2002 SCC 74, [2002] 3 SCR 814 [Ling].
Ibid, s 231.7.
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ITA and several other statutes.31 The proposed addition of s. 231.7
was not addressed in debate, and was given royal assent with the rest
of Bill C-22 on June 14, 2001.32 Prior to Chambre des notaires, the
constitutionality of the compliance order provision had not been
considered by the courts.
The compliance order provision gives the court discretion to
grant an ex parte order compelling the recipient of a requirement to
“provide any access, assistance, information or document sought by
the Minister.”33 The information or document sought must not be
protected by the privilege as it is defined in s. 232(1) of the ITA.34
This means that the court can compel the production of accounting
records of a lawyer or notary, which are excluded from the ambit of
the privilege by the provision.35 An order may be granted only upon
providing five days of notice to the person against whom the order is
sought36—notably, this may not be the privilege-holder. In making
an order, a judge may impose any conditions considered appropriate.37
Any person, including a lawyer or notary, who fails or refuses to
comply with a compliance order may be found in contempt of
court.38 A compliance order may be appealed, but an appeal does not
suspend the existing order for compliance.39
A court’s discretion to punish a person for non-compliance
appears to exist separately from the offence and punishments set out
under s. 238, which apply to a breach of “any of sections 230 to
232.”40 Section 238 provides that the person in breach of any of the
above sections is guilty of an offence, and “in addition to any penalty
otherwise provided, is liable on summary conviction” for a fine of up
to $25,000 and imprisonment for a term not exceeding one year.41 A
conviction does not prevent the court from compelling production of
the information or documents identified in the requirement.42 The
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Bill C-22, An Act to amend the Income Tax Act, the Income Tax Application Rules,
certain Acts related to the Income Tax Act, the Canada Pension Plan, the Customs Act,
the Excise Tax Act, the Modernization of Benefits and Obligations Act and another Act
related to the Excise Tax Act, 1st Sess, 37th Parl, 2001.
Income Tax Amendments Act, 2000, SC 2001, c 17, s 183.
Ibid. For an application of this provision, see e.g. Minister of National Revenue v
Norris, [2002] 3 CTC 346 at para 2, 2002 CanLII 46688 (FC) [Norris].
Supra note 2, s 231.7(1)(b).
Thompson, supra note 4 at paras 33-34.
Norris, supra note 33 at para 2; ITA, supra note 2, s 231.7(2).
ITA, ibid, s 231.7(3).
Ibid, s 231.7(4).
Ibid, s 231.7(5).
Ibid, s 238.
Ibid, s 238(1).
Ibid, s 238(2).
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penalties constitute enforcement provisions of the ITA’s “regulatory
scheme.”43 The s. 238 penalties are separate from the offences and
penalties set out in s. 239, which are reserved for the prosecution of
offences such as tax evasion.44
C. THE STATUTORY DEFENCE OF SOLICITOR-CLIENT
PRIVILEGE
The ITA states that where information or documents pertaining to a
client are sought from a lawyer or notary in a requirement, he or she
may decline to produce the materials by claiming they are protected
by the privilege, as it is defined under s. 232(1):
“[S]olicitor-client privilege” means the right, if any, that a
person has in a superior court in the province where the
matter arises to refuse to disclose an oral or documentary
communication on the ground that the communication is
one passing between the person and the person’s lawyer in
professional confidence, except that for the purposes of
this section an accounting record of a lawyer, including
any supporting voucher or cheque, shall be deemed not to
be such a communication.45
The s. 232(1) privilege definition has been said to parallel the scope
of the privilege at common law.46 The definition’s reference to the
right “in a superior court in the province where the matter arises” has
been read as an incorporation of applicable provincial legislation.47
This includes the ethical duty of lawyers and notaries to maintain
confidentiality over all information gleaned in the solicitor-client
relationship.48
43
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Jarvis, supra note 12 at paras 48-51; McKinlay Transport, supra note 24 at 640-41. In
Jarvis, the Court found that the provisions exist “not to penalize criminal conduct
but to enforce compliance with the [ITA]” (ibid at para 55, citing R v Grimwood,
[1987] 2 SCR 755 at 756, 43 DLR (4th) 442 [Grimwood]). The precise meaning of
“enforcing compliance” is unclear (see Christopher Sherrin, “Distinguishing
Charter Rights in Criminal and Regulatory Investigations: What’s the Purpose of
Analyzing Purpose?” (2010) 48:1 Alta L Rev 93 at 106).
Jarvis, ibid at para 91.
Supra note 2, s 232(1).
See Ronald D Manes & Michael P Silver, Solicitor-Client Privilege in Canadian Law
(Markham: LexisNexis, 1993) at 227.
Chambre des notaires QCCA, supra note 19 at paras 59, 71, 83. See also Herman v
Canada (Deputy Attorney General) (1978), [1979] 1 SCR 729, 91 DLR (3d) 3.
Federation of Law Societies of Canada, Model Code of Professional Conduct, Ottawa:
FLSC, 2017, ch 3.3-1 and commentary. The lawyer’s ethical duty of confidentiality
and the privilege are distinct but closely related doctrines. They are often confused
because the substantive expansion of the privilege has subsumed much of the
doctrinal jurisdiction of the duty of confidentiality (see Alice Woolley,
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The s. 232(1) privilege definition excludes accounting records of
a lawyer or notary, including any supporting vouchers or cheques, from
the ambit of protection.49 Section 232(1) was originally introduced in
1956 as s. 126A(1).50 That provision did not contain an exception
excluding accounting records from the protection of the privilege. In
Re a Solicitor,51 the British Columbia Supreme Court held that s. 126A(1)
could not be used by the Minister to obtain a lawyer’s accounting
records, which may contain privileged information.52 Declining to
authorize the production of such records, Justice Sullivan stated that
“[i]f it were the intention of Parliament to make all records of a
solicitor available to inspection by taxation people then it would be
a simple matter to so provide by appropriate legislation.”53
Parliament subsequently acknowledged its failure to exclude such
records from the privilege,54 and in 1965 amended the definition by
enacting a revised provision with the accounting record exception.55
Many federal statutes have attempted to circumscribe the protection
of the privilege.56 In Thompson, the Supreme Court found that s. 232(1)
of the ITA reflected Parliament’s clear intention to deny protection to
the accounting records of a lawyer or notary, and the Court endorsed
the validity of such abrogation schemes.57 However, the Court did
not clarify the scope of the term “accounting record,” and its precise
meaning under the ITA remains unclear. Section 248(1) of the ITA
defines “record” broadly to include accounts and other materials.58
Other than to include supporting vouchers and cheques, the ITA does
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Understanding Lawyers’ Ethics in Canada (Markham: LexisNexis, 2011) at 110;
Adam M Dodek, Solicitor-Client Privilege (Markham: LexisNexis, 2014) at para 2.16
[Dodek, Solicitor-Client Privilege]; Malcolm Mercer, “Professional Conduct Rules
and Confidential Information versus Solicitor-Client Privilege: Lawyers’ Disputes
and the Use of Client Information” (2013-2014) 92:3 Can Bar Rev 595).
ITA, supra note 2, s 232(1). See also Thompson, supra note 4 at paras 33-34.
An Act to amend the Income Tax Act, SC 1956, c 39, s 28 [ITA Amending Act I].
(1962), 36 DLR (2d) 594, (sub nom Re Income Tax Act) 40 WWR 270 (BCSC) [cited
to DLR].
Ibid at 601.
Ibid at 598.
House of Commons Debates, 26th Parl, 3rd Sess, Vol 3 (25 June 1965) at 2875
(Marvel Lambert, Walter Gordon) [Debates].
An Act to amend the Income Tax Act and the Federal-Provincial Fiscal Arrangements
Act, SC 1965, c 18, s 26 [ITA Amending Act II].
See Brian R Carr, “Solicitor-Client Privilege” in Report of Proceedings of the SixtySecond Tax Conference, 2010 Conference Report (Toronto: Canadian Tax Foundation,
2011) 7:1.
Supra note 4 at para 34.
Supra note 2, s 248(1). The meaning of the term “record” has been open to
interpretation. The current definition of “record” became effective only in June
1988 (see M Quigley, supra note 16 at 5).
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not define “accounting record.” Guidance from the CRA on the
retention of records offers no elucidation of its meaning.59 The courts
have proffered different interpretations of the term.60 In some cases,
courts have held that records containing privileged information are
not accounting records at all.61 In the absence of statutory or judicial
clarity, the CRA has adopted a broad interpretation of the meaning of
accounting records in order to facilitate its use of the requirement
power.62
The balance of s. 232 provides a comprehensive procedure for
determining claims of privilege by a lawyer or notary, where he or
she declines to comply with a requirement on the basis that the
information is protected and, therefore, immune from disclosure.63
The s. 232 procedure relies on the privilege definition set out in s. 232(1),
including the accounting record exception. The statutory defence set
out in s. 232(2) requires the court to be satisfied that the lawyer or
notary, on reasonable grounds, believed that the client had the right
of the privilege in respect of the information or documents, and the
lawyer or notary communicated to the Minister (or some person duly
authorized to act for the Minister) his or her refusal to comply with
the requirement together with a claim that the client has the right of
the privilege in respect of the information or documents.64 A privilege
claim must be made by the lawyer or notary in respect of each client
and every document affected by the requirement.65
III. THE CONSTITUTIONAL STATUS OF THE PRIVILEGE
A. A SUBSTANTIVE RULE OF LAW
The statutory definition of the privilege in what is now s. 232(1) was
adopted in 1965.66 A definition without the accounting record
exception was enacted in 1956,67 when the privilege was still a mere
59
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Canada Revenue Agency, Information Circular IC78-10R5, “Books and Records
Retention/Destruction” (June 2010).
Organic Research Inc. v Canada (1990), [1991] 1 CTC 417 at 426-27, 1990 CanLII
5946 (Alta QB) [Organic Research]. In Organic Research, the Court found five possible
meanings for “accounting records of a lawyer” (ibid).
Minister of National Revenue v Cornfield, 2007 FC 436 at para 28, 312 FTR 81.
See e.g. Chambre des notaires QCCA, supra note 19 at paras 10-13.
See ITA, supra note 2, ss 232(2)-(15). The courts in Chambre des notaires did not
consider ss. 232(3)-(15). These sections are not examined in this paper.
Ibid, s 232(2).
R v Raynier (1992), 79 CCC (3d) 176 at 182, 37 WAC 150 (BCCA).
ITA Amending Act II, supra note 55, s 26. This definition included the accounting
record exception.
ITA Amending Act I, supra note 50, s 28. See also Lavallee, Rackel & Heintz v Canada
(Attorney General); White, Ottenheimer & Baker v Canada (Attorney General); R v Fink,
2002 SCC 61 at para 21, (sub nom Lavallee, Rackel & Heintz v Canada (Attorney
General)) 216 DLR (4th) 257 [Lavallee].
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rule of evidence at common law.68 The definition reflects the evidentiary
formulation of the privilege articulated by American jurist John
Henry Wigmore, restated elsewhere as follows: “Where legal advice of
any kind is sought from a professional legal adviser in his capacity as
such, the communications relating to that purpose, made in confidence
by the client, are at his instance permanently protected from disclosure
by himself or by the legal adviser,” except where the privilege is
waived.69
The privilege was freed of Wigmore’s evidentiary mooring in
Solosky v. The Queen.70 In that case, the Supreme Court allowed prison
officials to view an inmate’s privileged communications with his lawyer,
recognizing that the privilege should narrowly bow to the public
interest in maintaining the safety and security of a penal institution.71
In reaching such a conclusion, Justice Dickson, for the majority, recast
the privilege as a “fundamental civil and legal right.”72 Less than
three years later, in Descôteaux v. Mierzwinski,73 Justice Lamer set out
a four-part rule based on Dickson J.’s substantive characterization.74
Lamer J. reasoned that the privilege may be raised outside of the
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See R v Colvin, ex parte Merrick, [1970] 3 OR 612, 1 CCC (2d) 8 (H Ct J).
Howley v The King, [1927] SCR 529 at 533, 3 DLR 265 [Howley] [emphasis omitted].
[1980] 1 SCR 821, 105 DLR (3d) 745 [Solosky cited to SCR]. See also Geffen v
Goodman Estate, [1991] 2 SCR 353, 81 DLR (4th) 211 [Geffen cited to SCR].
Solosky, ibid at 840.
Ibid at 839. Solosky reflects a broadening of the privilege because the matter before
the Supreme Court was outside of an evidentiary context (James A Fontana &
David Keeshan, The Law of Search and Seizure in Canada, 8th ed (Markham:
LexisNexis, 2010) at 374).
[1982] 1 SCR 860, 141 DLR (3d) 590 [Descôteaux cited to SCR].
Lamer J.’s four-part rule:
1. The confidentiality of communications between solicitor and client
may be raised in any circumstances where such communications are
likely to be disclosed without the client’s consent.
2. Unless the law provides otherwise, when and to the extent that the
legitimate exercise of a right would interfere with another person’s
right to have his communications with his lawyer kept confidential,
the resulting conflict should be resolved in favour of protecting the
confidentiality.
3. When the law gives someone the authority to do something
which, in the circumstances of the case, might interfere with that
confidentiality, the decision to do so and the choice of means of
exercising that authority should be determined with a view to not
interfering with it except to the extent absolutely necessary in order
to achieve the ends sought by the enabling legislation.
4. Acts providing otherwise in situations under paragraph 2 and
enabling legislation referred to in paragraph 3 must be interpreted
restrictively.
Ibid at 875.
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evidentiary context, and should not be interfered with by legislation
“except to the extent absolutely necessary.”75
As a substantive rule, the privilege protects confidential
communications passing between lawyer and client, even in the
absence of legal proceedings.76 The privilege has been said to protect
communications “[coming] into existence by reason of the desire to
obtain a legal opinion or legal assistance” but not the “facts or
documents that happen to be reflected in such communications.”77
The distinction between protected communications and unprotected
facts is not absolute, and the privilege may grant presumptive protection
to materials that are not strictly communications.78 Where the
privilege is applicable, only a client can waive the protection and
disclose the materials, unless he or she authorizes the lawyer or
notary to disclose the materials.79 The privilege may be set aside by
statute only where disclosure is “absolutely necessary in order to
achieve the ends sought by the enabling legislation.”80 Statutes
abrogating the privilege must be interpreted restrictively, for the
privilege “cannot be abrogated by inference.”81
B. A CHARTER-PROTECTED RIGHT
The privilege is also intimately tied to the Charter, particularly when it
is tested by criminal law powers of search and seizure. In The Law of
Evidence in Canada, Justice Sopinka, Sidney Lederman, and Alan Bryant
first opined that the privilege might receive Charter recognition.82
However, it was in Smith v. Jones83 that the Supreme Court first expressed
75
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Ibid.
For the distinction between class privileges, such as solicitor-client privilege, and
case-by-case privileges, see the judgment of Chief Justice Lamer in R. v. Gruenke
([1991] 3 SCR 263, 67 CCC (3d) 289).
Susan Hosiery Ltd. v Minister of National Revenue, [1969] 2 Ex CR 27 at 34, [1969]
CTC 353, quoted with approval in Stevens v Canada (Prime Minister) (1998), 161
DLR (4th) 85 at para 25, 80 CPR (3d) 390 (FCA) [Stevens], cited in Maranda v Richer,
2003 SCC 67 at para 30, [2003] 3 SCR 193 [Maranda]. See also Foster Wheeler Power
Co. v Société intermunicipale de gestion et d’élimination des déchets (SIGED) inc., 2004
SCC 18 at para 39, [2004] 1 SCR 456 [Foster Wheeler].
See Maranda, ibid at paras 30-33. See also Foster Wheeler, ibid at para 38.
Geffen, supra note 70 at 383. See also Descôteaux, supra note 73.
Descôteaux, ibid at 875. Descôteaux has been endorsed by post-Charter privilege
cases (see e.g. Lavallee, supra note 67 at para 36; Ontario (Ministry of Correctional
Services) v Goodis, 2006 SCC 31 at para 15, 271 DLR (4th) 407 [Goodis]; Thompson,
supra note 4 at para 18).
Pritchard v Ontario (Human Rights Commission), 2004 SCC 31 at para 33, [2004] 1
SCR 809 [Pritchard].
(Toronto: Butterworths, 1992) at 672, cited in Mahmud Jamal & Brian Morgan,
“The Constitutionalization of Solicitor-Client Privilege” (2003) 20 SCLR (2d) 213
at 217-18.
[1999] 1 SCR 455, 169 DLR (4th) 385 [Smith v Jones cited to SCR].
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such a desire. In that case, the Court was asked to consider whether the
privilege could be set aside in the interest of public safety. The matter
concerned a sex offender who communicated to his psychiatrist a
plan to kill prostitutes.84 Writing the dissenting opinion, Justice Major
identified the constitutional principles underlying the privilege:
In the criminal context principles embodied in the rules of
privilege have gained constitutional protection by virtue of
the enshrinement of the right to full answer and defence,
the right to counsel, the right against self-incrimination
and the presumption of innocence in ss. 7, 10(b), 11(c) and
11(d) of the [Charter].85
Major J. was inclined to recognize a public safety exception to the
privilege where the protection of communications posed a “clear,
serious, and imminent” danger to the public.86 However, he made
clear that communications made between lawyer and accused “are
accorded the highest level of protection and confidentiality.”87
The Supreme Court went on to solidify the constitutional status
of the privilege in R. v. McClure.88 McClure prompted the Court to
consider whether the privilege should yield to an accused’s right to
make a full answer and defence to a criminal charge. Although he
recognized the need for an innocence at stake exception to the
privilege, Major J. held that the privilege was a principle of fundamental
justice within the meaning of s. 7 of the Charter.89 The constitutional
status of the privilege was subsequently affirmed in R. v. Brown,90
wherein Major J. described the privilege as a “fundamental tenet of
our legal system”91 that “will yield only in rare circumstances.”92 The
Court’s language accords with its conception of the principles of
84
85
86
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Ibid at paras 37-38.
Ibid at para 7.
Ibid at para 87. The majority of the Court decided that the privilege could be set
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exception. For commentary on the decision and the public safety exception, see
Adam M Dodek, “The Public Safety Exception to Solicitor-Client Privilege: Smith
v. Jones” (2000) 34:1 UBC L Rev 293.
Smith v Jones, ibid at para 8.
2001 SCC 14, [2001] 1 SCR 445 [McClure].
Ibid at paras 41, 47. See also Jamal & Morgan, supra note 82 at 225. Some
commentators take the view that Major J. did not unequivocally state that the
privilege is a principle of fundamental justice within the meaning of s. 7 of the
Charter (see Jacqueline Fehr & Jake Malczewski, “Solicitor-Client Privilege and the
Quebec Notaries Case” (2012) 60:3 Can Tax J 673 at 673, n 65).
2002 SCC 32 at paras 89-91, [2002] 2 SCR 185 [Brown].
Ibid at para 89.
Ibid at para 47.
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fundamental justice as those “found in the basic tenets and principles,
not only of our judicial process, but also of the other components of
our legal system.”93
The privilege was also recognized by the Supreme Court as part
of the reasonable expectation of privacy under s. 8 of the Charter. In
Lavallee, Rackel & Heintz v. Canada (Attorney General); White, Ottenheimer
& Baker v. Canada (Attorney General); R v. Fink,94 the Court considered
the constitutionality of the procedure for law office searches set out
in s. 488.1 of the Criminal Code.95 Justice Arbour reasoned that the
privilege “must remain as close to absolute as possible if it is to retain
relevance,” and set out the standard of “minimal impairment” for
any search or seizure interfering with the privilege.96 Arbour J. may
be criticized for making an “analytical leap” in tying the relevance
of the privilege to its near absolute status,97 but the Supreme Court
has consistently affirmed this rationale.98 The Supreme Court now
exclusively relies on s. 8 and the minimal impairment test to evaluate
statutory search and seizure powers that impair the privilege.99
IV. SECTION 8 AND THE REASONABLE EXPECTATION OF
PRIVACY
A. THE PURPOSIVE APPROACH TO SECTION 8
In the pre-Charter era, the common law provided inconsistent recourse
for intrusions by state-authorized searches and seizures.100 Section 8
codified the individual’s right to privacy by securing “everyone...against
unreasonable search or seizure.”101 A search is any invasion by the
93

Re BC Motor Vehicle Act, [1985] 2 SCR 486 at 512, (sub nom Reference re Section 94(2)
of the Motor Vehicle Act) 24 DLR (4th) 536.
94 Lavallee, supra note 67.
95 Supra note 5, s 488.1. Section 488.1 is reproduced in its entirety in Lavallee (ibid at
para 8).
96 Lavallee, ibid at para 36.
97 See Adam M Dodek, “Reconceiving Solicitor-Client Privilege” (2010) 35:2 Queen’s
LJ 493 at 504 [Dodek, “Reconceiving”].
98 See e.g. Maranda, supra note 77 at para 16; Goodis, supra note 80 at para 15; Canada
(Privacy Commissioner) v Blood Tribe Department of Health, 2008 SCC 44 at para 2,
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99 See e.g. FLSC, ibid at para 33; Chambre des notaires, supra note 1 at paras 25-26. See
generally R v S.A.B., 2003 SCC 60, [2003] 2 SCR 678.
100 See Tim Quigley, “The Impact of the Charter on the Law of Search and Seizure”
(2008) 40 SCLR (2d) 117 at 119-20. The privacy expectation in regulatory searches
and seizures was also unclear (see Alan D Reid & Alison Harvison Young,
“Administrative Search and Seizure under the Charter” (1984-1985) 10 Queen’s LJ
392 at 398).
101 Charter, supra note 3, s 8.

434 Saskatchewan Law Review 2017 Vol. 80

state into an individual’s reasonable expectation of privacy.102
Section 8 “guarantees a broad and general right to be secure from
unreasonable search where the person who is the object of the search
has a reasonable expectation of privacy.”103 Section 8 also protects
against unreasonable seizure, which is “the taking of a thing from a
person by a public authority without that person’s consent.”104 An
expectation of privacy in the thing taken is a condition precedent to
establish a seizure within the meaning of s. 8.105 The disjunctive
wording of “search or seizure” in s. 8 indicates that either a search or
a seizure may offend the privacy guarantee.106
The scope of the individual’s privacy expectation and the protection
against unreasonable search or seizure guaranteed by s. 8 of the
Charter were first articulated by the Supreme Court in Hunter v.
Southam Inc.107 Hunter concerned the constitutionality of s. 10 of the
Combines Investigation Act,108 which granted criminal law search
powers to the Combines Investigation Branch of the Department of
Justice.109 Section 10 permitted the Director of Investigation and
Research or his or her agent to enter business premises during an
investigation and examine, remove, and copy records.110 The
Director or his or her agent was required to obtain a certificate from
a member of the Restrictive Trade Practices Commission authorizing
such an entry.111 After being presented with a certificate authorizing
a search of its business premises, Southam Inc., an Alberta newspaper
company, challenged the s. 8 compliance of the legislation.112

102 Hunter v Southam Inc., [1984] 2 SCR 145 at 158, 11 DLR (4th) 641 [Hunter]. See also
R v Wise, [1992] 1 SCR 527 at 533, 70 CCC (3d) 193 [Wise].
103 Wise, ibid.
104 R v Dyment, [1988] 2 SCR 417 at 430, 55 DLR (4th) 503 [Dyment]. See also R v Law,
2002 SCC 10 at para 15, [2002] 1 SCR 227; Thomson Newspapers Ltd. v Canada
(Director of Investigation and Research, Restrictive Trade Practices Commission), [1990]
1 SCR 425 at 448, 67 DLR (4th) 161, Wilson J, dissenting [Thomson Newspapers].
105 McKinlay Transport, supra note 24 at 641-42. The courts have shifted the meaning
of seizure over time (see Susanne Boucher & Kenneth Landa, Understanding Section
8: Search, Seizure, and the Canadian Constitution (Markham: Irwin Law, 2005) at 11).
106 Dyment, supra note 104 at 431, citing Milton v R, [1985] 4 CNLR 103 at 115, 16 CRR
215 (BC Co Ct).
107 Hunter, supra note 102.
108 RSC 1970, c C-23. The Supreme Court subsequently characterized the provisions
of s. 10 as criminal or quasi-criminal (as opposed to regulatory). See Justices
Sopinka and Iacobucci’s characterization of Hunter in British Columbia (Securities
Commission) v. Branch ([1995] 2 SCR 3 at para 56, 123 DLR (4th) 462 [Branch]).
109 See generally DHW Henry, “The Combines Investigation Act and Mass Media”
(1970) 8:1 Osgoode Hall LJ 147.
110 Combines Investigation Act, supra note 108, s 10(1).
111 Ibid, s 10(3).
112 Hunter, supra note 102 at 150-51.
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At the Supreme Court, Dickson J. held that s. 10 of the Combines
Investigation Act was unconstitutional.113 In his analysis, he interpreted
s. 8 of the Charter through the lens of American jurisprudence.114 He
reasoned that s. 8 protects against unreasonable searches and seizures,
or, describing it another way, guarantees the individual’s reasonable
expectation of privacy.115 The Court was required to balance the
individual’s interest in being left alone with the government’s interest
in law enforcement.116 Dickson J.’s interpretation of s. 8 reoriented
search and seizure law from its historical emphasis on property rights
and the law of trespass toward the individual’s right to privacy.117
Dickson J. gave content to the privacy expectation by articulating the
so-called Hunter criteria for a reasonable search: where feasible, the
state must have prior authorization for the search;118 authorization
must come from an independent judicial officer;119 and the state
must have reasonable and probable grounds for the search.120
B. REGULATORY SEIZURES AND THE CONTEXTUAL PRIVACY
EXPECTATION
The higher the individual’s privacy expectation, the more likely that
a search or seizure requires reasonable grounds and prior judicial
authorization.121 Hunter generally governs searches and seizures under
“criminal or quasi-criminal” legislation, which carries the stigma of
criminal conviction.122 Regulatory regimes do not contemplate
criminal sanction, and, therefore, do not carry the same stigma.
Christopher Sherrin explains:
Regulatory enforcement is thought to be more proactive
and only exceptionally interested in prosecuting offenders.
Information is collected, but the initial intent is not to use
the information as evidence in a legal proceeding; it is,

113
114
115
116
117

118
119
120
121
122

Ibid at 170.
See Katz v United States, 389 US 347 (USSC 1967), Stewart J.
Hunter, supra note 102 at 159-60.
Ibid.
Ibid at 157. See also Justice La Forest’s comments on search and seizure law’s
transition from property interest to privacy interest in Dyment (supra note 104 at
428-29).
Hunter, supra note 102 at 161.
Ibid at 161-62. This is not necessarily a judge.
Ibid at 167-68.
Boucher & Landa, supra note 105 at 37.
See Sopinka and Iacobucci JJ.’s characterization of the Hunter criteria in Branch
(supra note 108 at para 56). See also Thomson Newspapers, supra note 104 at 51011, La Forest J; R v Wholesale Travel Group Inc., [1991] 3 SCR 154, 84 DLR (4th) 161
[Wholesale Travel].

436 Saskatchewan Law Review 2017 Vol. 80

rather, to educate offenders (and non-offenders) and correct
and prevent problems. Criminal enforcement, on the other
hand, is thought to be more reactive and acutely focused
on prosecution as a response to wrongdoing.123
Although the Supreme Court anticipated that departures from Hunter
would be “exceedingly rare,” over time the Court has relaxed the
application of the criteria, declining to apply the strict rules to
searches and seizures authorized by regulatory statutes.124 In these
cases, the state’s interest in monitoring compliance tends to outweigh
the individual’s interest in privacy.125
In R. v. McKinlay Transport Ltd.126 the Supreme Court held that
the ITA’s requirement power constituted a regulatory search and
seizure regime that did not need to adhere to the strict Hunter criteria.
In that case, the CRA alleged that McKinlay Transport Limited
breached s. 238(2) after the company declined to comply with a
requirement issued by the CRA.127 The company asserted that the
ITA’s requirement power, then under s. 231(3), and penalties under
s. 238 constituted an unreasonable seizure contrary to s. 8 of the
Charter.128 At the Supreme Court, Justice Wilson determined that the
impugned provisions of the ITA constituted a scheme of regulatory
enforcement.129 She found that “the purpose of ss. 231(3) and
238(2), when read together, is not to penalize criminal conduct but
to enforce compliance with the [ITA].”130 Wilson J. held that searches

123 Sherrin, supra note 43 at 106.
124 See e.g. R v Araujo, 2000 SCC 65, [2000] 2 SCR 992; R v Golden, 2001 SCC 83,
[2001] 3 SCR 679.
125 R v Simmons, [1988] 2 SCR 495 at 529, 55 DLR (4th) 673; Thomson Newspapers,
supra note 104 at paras 496-98, Wilson J, dissenting; Comité paritaire de l’industrie
de la chemise v Potash; Comité paritaire de l’industrie de la chemise v Sélection Milton,
[1994] 2 SCR 406 at 421, 115 DLR (4th) 702.
126 McKinlay Transport, supra note 24.
127 Ibid at 631.
128 Section 238 remains virtually identical except that the old provision provided for
fines of between $200 and $10,000, and imprisonment not exceeding six months.
At the time of the McKinlay Transport decision, the compliance order provision
under s 231.7 of the ITA had not been enacted. The Supreme Court did not consider
the consequences of seeking privileged materials from a client’s lawyer.
129 McKinlay Transport, supra note 24 at 647-49.
130 Ibid at 628, citing Grimwood, supra note 43 at 756. Wilson J.’s conclusion was
affirmed in Jarvis (supra note 12), wherein the Supreme Court found that a regulatory
compliance audit differed from a criminal tax evasion investigation on the basis
that “the predominant purpose of an official’s inquiry [in an investigation] is the
determination of penal liability” (ibid at para 2). See also Branch, supra note 108 at
para 52, Sopinka and Iacobucci JJ; Wholesale Travel, supra note 122; Baron v
Canada, [1993] 1 SCR 416, 99 DLR (4th) 350 [Baron cited to SCR].
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and seizures enforcing regulatory compliance did not warrant a strict
application of Hunter.131 She preferred to employ a “flexible” approach
to determine the requirements for Charter compliance, eschewing the
strictness of the Hunter criteria in favour of an approach that balanced
the state’s interest in the seizure and the individual’s privacy interest.132
Wilson J. found a strong state interest in enforcing taxpayer
compliance. She recognized that the “spot check” monitoring of
taxpayer compliance provided for under s. 231(3) was necessary to
protect the integrity of the tax system:
[The Minister] must be given broad powers in supervising
this regulatory scheme to audit taxpayers’ returns and inspect
all records which may be relevant to the preparation of
these returns. The Minister must be capable of exercising
these powers whether or not he has reasonable grounds for
believing that a particular taxpayer has breached the [ITA].133
Wilson J. concluded that the need for random monitoring of taxpayer
compliance was incompatible with the Hunter criteria.134 The CRA’s
grant of discretion created an “expectation that [the taxpayer] may
be inspected or requested to provide information at some point.”135
At the same time, Wilson J. found a low individual privacy interest
in “business records relevant to the determination of [taxpayer] tax
liability.”136 She opined that a requirement compelling the production
of such materials was less intrusive than a search on private property.137
She concluded that s. 231(3) constituted a seizure, but one that was
reasonable within the meaning of s. 8.138 The treatment of the ITA
regulatory seizure provisions in McKinlay Transport contrasts with the
result in Baron v. Canada,139 wherein the Supreme Court held that
search warrant provisions of the ITA were required to meet the Hunter
131 McKinlay Transport, ibid at 647-48. See also Thomson Newspapers, supra note 104 at
506-507, La Forest J.
132 McKinlay Transport, ibid at 644-46. This departure was supported by La Forest J. in
Thomson Newspapers (ibid at 506-507, 509-511).
133 McKinlay Transport, ibid at 648-49.
134 Ibid.
135 Reid & Harvison Young, supra note 100 at 399, cited in McKinlay Transport, ibid at
645-46.
136 McKinlay Transport, ibid at 649-50. The Court has held that the privacy interest in such
records rises once the primary focus of an investigation becomes a determination
of penal liability (Jarvis, supra note 12; Ling, supra note 29).
137 McKinlay Transport, ibid at 649. See also Jarvis, ibid at para 61.
138 McKinlay Transport, ibid at 649-50. This conclusion was affirmed in Jarvis, with
respect to s 231.2(1) (ibid at para 73). For a discussion of this issue and developments
surrounding Jarvis and Ling, see David Stratas, “‘Crossing the Rubicon’: The
Supreme Court and Regulatory Investigations” (2003) 6 CR (6th) 74.
139 Baron, supra note 130.
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criteria because “[t]he purpose of the search is to provide evidence to
be used in the prosecution of ITA offences.”140 McKinlay Transport
suggests the ITA seizure scheme warrants a reduced privacy expectation.
Notably, however, McKinlay Transport did not involve consideration
of the balancing of interests where a requirement targets information
in the hands of a lawyer or notary that is potentially protected by the
privilege.
V. SEARCH AND SEIZURE AND THE PRIVILEGE
A. CRIMINAL LAW SEARCHES AND SEIZURES AND THE
PRIVILEGE
In criminal law searches and seizures targeting privileged materials,
the individual retains a high privacy interest.141 The relationship
between the privilege and searches and seizures in the criminal context
is best exemplified by the Supreme Court’s approach to s. 488.1 of
the Criminal Code in Lavallee. Section 488.1 was originally drafted as
s. 444.1,142 and modelled on s. 232 of the ITA.143 The provisions were
drafted in response to pre-Charter decisions outlining the appropriate
scope of statutory search powers.144 Section 488.1 provided that,
where a lawyer claimed the privilege (on behalf of his or her client)
in respect of a document identified by officials in a law office search,
the document was to be sealed pending an application within fourteen
days for judicial determination of the privilege claim.145 If a judge
was satisfied that no such application was made, the Attorney General
could make an application to the court requiring a judge to order the
delivery of the document.146
Although s. 488.1 supposedly protected the privilege during law
office searches in criminal investigations, the appellate courts in Lavallee
identified several ways in which the privilege was compromised by
the provisions.147 At the Supreme Court, Arbour J. began her assessment
of s. 488.1 by noting that the privacy expectation created by the
140 Ibid at 444.
141 See e.g. Descôteaux, supra note 73; Smith v Jones, supra note 83; R v Campbell, [1999]
1 SCR 565, (sub nom R v Shirose) 171 DLR (4th) 193; McClure, supra note 88; Brown,
supra note 90; Lavallee, supra note 67; FLSC, supra note 98.
142 Criminal Law Amendment Act, 1985, SC 1985, c 19, s 72.
143 Arbour J. was careful not to impliedly attest to the constitutionality of s. 232,
noting that the provision was enacted before the substantive and constitutional
elevation of the privilege: “Obviously, the fact that s. 488.1 of the Criminal Code
mirrors s. 232 of the [ITA] does not insulate it from Charter scrutiny, despite the
comments of this Court on the desirability of [ITA]-style safeguards” (Lavallee,
supra note 67 at para 21).
144 Debates, supra note 54 at 2875 (Walter Gordon).
145 Criminal Code, supra note 5, ss 488.1(1)-(3).
146 Ibid, s 488.1(6).
147 Lavallee, supra note 67 at paras 26-32.
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privilege is strongest in the context of a criminal investigation: “The
individual privilege holder is facing the state as a ‘singular antagonist’
and for that reason requires an arsenal of constitutionally guaranteed
rights. It is particularly when a person is the target of a criminal
investigation that the need for the full protection of the privilege is
activated.”148 Arbour J. reasoned that, where a criminal law search
targeted privileged materials, it was inappropriate to balance the
interests of the individual and the state “because the privilege favours
not only the privacy interests of a potential accused, but also the
interests of a fair, just and efficient law enforcement process.”149 She
reasoned that the “Court is compelled...to adopt stringent norms to
ensure its protection.”150 She held that a reasonable search must no
more than minimally impair the privilege “in the specific context of
[criminal] law office searches for documents that are potentially
protected.”151
Arbour J. identified several constitutional shortcomings of the
search authorized by the provisions of s. 488.1. She found that s. 488.1
allowed the privilege to be breached without the client’s knowledge
or consent in cases where the lawyer failed to inform the client about
the search, shifting the burden of claiming the privilege from the
client to the lawyer.152 She lamented that no judicial discretion
was allotted to prevent the Attorney General from accessing seized
documents where no privilege claim was asserted within the authorized
period.153 She also expressed disapproval of the discretion granted to
the court to permit the Attorney General to assist in deciding the
merit of a privilege claim over targeted materials.154 In sum, Arbour
J. held that s. 488.1 failed to adequately circumscribe the scope of law
office searches in criminal investigations, resulting in a more than
minimal impairment of the privilege contrary to s. 8 of the Charter.155
The strength of the client’s privacy expectation in materials held
by the lawyer was affirmed when, in the subsequent decision of
Maranda v. Richer,156 the Supreme Court held that a lawyer’s fees
and disbursements are protected from seizure during law office
searches in criminal investigations. Prior to Maranda, courts disagreed
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about whether a lawyer’s billing records constituted protected
communications157 or unprotected facts.158 In Maranda, Justice
LeBel quoted Sopinka, Lederman and Bryant, who noted the question
was complicated by the absence of a bright line distinction between
communications and facts.159 LeBel J. reasoned that, “[i]n the
context of criminal investigations and prosecutions,” the privilege
“must respect the fundamental principles of criminal procedure, and
in particular the accused’s right to silence and the constitutional
protection against self-incrimination.”160 He concluded that, in the
criminal law context, the privilege presumptively protects a lawyer’s fees
and disbursements, which are part of the solicitor-client relationship
and evidence of activity within the relationship.161
B. THE PRIVILEGE AND REGULATORY SEARCHES AND
SEIZURES
Although the Supreme Court has emphasized the robustness of the
privilege in the criminal law context, and despite the contextual
approach to regulatory searches and seizures adopted in McKinlay
Transport, the jurisprudence supports a strong individual privacy
expectation in privileged materials that are sought in a regulatory
search or seizure. In Lavallee, for example, Arbour J. recognized that
the privilege was “a principle of fundamental justice and a civil right
of supreme importance in Canadian law,” which “must remain as
close to absolute as possible.”162 She opined that its strength was not
diminished outside of the criminal law context:
It is critical to emphasize here that all information protected
by [the privilege] is out of reach for the state. It cannot be
forcibly discovered or disclosed and it is inadmissible in
court. It is the privilege of the client and the lawyer acts as
a gatekeeper, ethically bound to protect the privileged
information that belongs to his or her client. Therefore,
any privileged information acquired by the state without
157 See e.g. Stevens, supra note 77; Hodgkinson v Simms (1988), 55 DLR (4th) 577,
[1989] 3 WWR 132 (BCCA); Madge v Thunder Bay (City) (1990), 72 OR (2d) 41, 44
CPC (2d) 186 (H Ct J); Municipal Insurance Assn. of British Columbia v British
Columbia (Information and Privacy Commissioner) (1996), 143 DLR (4th) 134, 31
BCLR (3d) 203 (SC).
158 See e.g. Rieger v Burgess (1989), 76 Sask R 184, 34 CPC (2d) 154 (QB); R v Joubert
(1992), 15 WAC 31, 69 CCC (3d) 553 (BCCA); Kruger Inc. c Kruco Inc., [1988] RJQ
2323, 1988 CanLII 962 (Qc CA) [Kruger cited to RJQ].
159 Supra note 82 at 734, quoted in Maranda, supra note 77 at para 31.
160 Maranda, ibid at para 28.
161 Ibid at paras 32-33. See also R v Cunningham, 2010 SCC 10, [2010] 1 SCR 331.
162 Supra note 67 at para 36.
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the consent of the privilege holder is information that the
state is not entitled to as a rule of fundamental justice.163
While the full protection of the privilege was “activated” where the
privilege-holder was the “target of a criminal investigation,” Arbour
J. seemed to recognize that the individual’s expectation of privacy
should not be circumscribed merely because the search or seizure
purporting to abrogate the privilege was enabled by provisions of a
regulatory statute.164
This interpretation of Arbour J.’s reasons is supported by the
Supreme Court’s holding in Canada (Attorney General) v. Federation of
Law Societies of Canada.165 In FLSC, the Court considered the s. 8
Charter compliance of search and seizure provisions of the Proceeds of
Crime (Money Laundering) and Terrorist Financing Act.166 The regulatory
provisions permitted employees of the Financial Transactions and
Reports Analysis Centre of Canada (“FINTRAC”) to request information
from lawyers respecting their clients in money laundering and
terrorism financing investigations.167 In his reasons, Justice
Cromwell found that regulatory searches and seizures support a
diminished privacy interest, but found that the impugned regulatory
search provisions had a “predominantly criminal law character and
[their] regulatory aspects serve[d] criminal law purposes.”168
Accordingly, the full protection of the privilege was activated.169
Cromwell J. ultimately found that the search and seizure provisions
risked the disclosure of protected materials, constituting a more than
minimal impairment of the privilege, contrary to s. 8 of the Charter.170
In holding that the “predominantly criminal” provisions of the
Proceeds of Crime Act breached s. 8 of the Charter, Cromwell J.
emphasized that the privacy expectation created by the privilege is
“invariably high, regardless of the context.”171 He explained that the
individual’s expectation of privacy in privileged materials derives
from the “protected nature of the solicitor-client relationship, not the
context in which the state seeks to intrude into that specially protected
zone.”172 Allowing FINTRAC to seize any record or data found in a law
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office search created “very high risk” to the privilege.173 Cromwell J.
concluded that “there is nothing about the regulatory context here or
the interests of the regulator which in any way takes this regime out
of the field of criminal law or diminishes in any way the very high
reasonable expectation of privacy in relation to material subject to
solicitor-client privilege.”174
Although Cromwell J. emphasized the quasi-criminal context of
the FINTRAC search and seizure powers, his reasons in FLSC appear
to support the conclusion that there is “no basis” to presume that
communications protected by the privilege are more vulnerable to
disclosure in a regulatory search or seizure than “in the course of any
other search by...law enforcement authorities.”175 This militates in
favour of the view that privileged materials attract the same privacy
interest where the search or seizure is conducted under regulatory
legislation. The Superior Court of Quebec and the Quebec Court of
Appeal rendered their decisions in Chambre des notaires prior to the
Supreme Court’s decision in FLSC. However, the Quebec courts
adopted similar reasons to those in FLSC in holding that the ITA
scheme was unconstitutional for breaching s. 8 of the Charter.
VI. CHAMBRE DES NOTAIRES IN THE COURTS
The courts in Chambre des notaires were asked to consider whether the
ITA provisions impaired the client’s right to professional secrecy.
Professional secrecy is a doctrine that codifies principles of evidence
and civil obligation for all professional orders in Quebec.176 As it
relates to the legal profession, and in conjunction with professional
regulations,177 professional secrecy is defined in the Quebec Charter
of Human Rights and Freedoms.178 Article 9 of the Quebec Charter
173
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guarantees the client’s right to non-disclosure of confidential
information, and prevents lawyers and notaries from disclosing
information, even in court proceedings, unless authorized by the
client or expressly authorized by statute.179 The Supreme Court has
held that professional secrecy creates an obligation of confidentiality
for lawyers and notaries, and a correlative right to their silence held
by their clients.180 Consequently, the privilege as it is understood in
common law jurisdictions falls within the doctrine of professional
secrecy in Quebec.181
A. THE DECISION OF THE SUPERIOR COURT
At the Quebec Superior Court, Justice Blanchard considered the
constitutionality of the requirement power and compliance order
provisions as well as the statutory definition of the privilege (and its
accounting record exception).182 Citing several examples of overbroad
requirements sent to notaries in Quebec, the Chambre asked the
Court to declare the ITA provisions unconstitutional and inoperative
for breaching s. 8 of the Charter.183 The Chambre also asked the Court
to declare that documents classified within the accounting record rubric
are prima facie protected by the professional secrecy requirements of
lawyers and notaries in Quebec.184 The Attorney General and the CRA
responded by arguing that the judicial authorization requirement in
the ITA provisions protected professional secrecy, with the result that
the provisions did not breach s. 8.185 The Attorney General and the
CRA also noted the importance of the scheme in ensuring regulatory
compliance, and ostensibly its use as a last resort.186
Blanchard J. first addressed the scope of the client’s right to
professional secrecy in Quebec. He determined that, as it applies
to lawyers and notaries, professional secrecy is a fundamental and
179 Ibid.
180 Foster Wheeler, supra note 77 at para 29. See also Rothmans, Benson & Hedges inc. c
Létourneau, 2011 QCCA 705 at para 2; Blood Tribe, supra note 98 at para 9; Goodis,
supra note 80 at para 1.
181 Dodek, Solicitor-Client Privilege, supra note 48 at paras 4.48-4.50. See also Chambre
des notaires, supra note 1 at paras 21, 42. There is some concern, however, that
professional secrecy in Quebec evinces a willingness by legislators to treat the
privilege the same as the requirement of confidentiality in other professions. This
treatment may erode the strength of the privilege (see Adam M Dodek, “SolicitorClient Privilege in Canada: Challenges for the 21st Century” (February 2011)
Canadian Bar Association Discussion Paper, online: <https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1761668>, archived: <https://perma.cc/7RY7-6T2S>).
182 Chambre des notaires du Québec c Canada (Procureur général), 2010 QCCS 4215,
[2010] RJQ 2069 [Chambre des notaires QCCS].
183 Ibid at paras 10-11.
184 Ibid at para 10.
185 Ibid at para 29.
186 Ibid at paras 26, 30-31.
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substantive legal rule, which applies a priori to all facts and documents
belonging to the client and held by a lawyer or notary.187
Consequently, Blanchard J. held that there should be no distinction
in the application of professional secrecy as between communications
and facts that arise in the protected relationship.188 The burden to
show that information or documents are not protected by professional
secrecy should be borne by the party requesting access to the
documents. 189 Blanchard J. also found that statutory exceptions to
the coverage of professional secrecy are rare, and should only be used
when all other options are exhausted.190 Legislation authorizing the
disclosure of potentially protected materials, such as the seizure
authorized by the ITA provisions, must be interpreted restrictively.191
Blanchard J. also recognized that professional secrecy carries a
high expectation of privacy.192 A statute enabling a seizure (as
opposed to a search) does not substantially mitigate the risk of
impairment.193 Blanchard J. rejected any distinction in privacy
expectations between criminal and regulatory seizures.194 He held
that the impugned ITA provisions more than minimally impaired
professional secrecy, observing that requirements are not necessarily
sent to the professional secrecy-holder, thereby denying him or her
the opportunity to assert the right;195 the five-day notice period for
granting a compliance order is unreasonably short;196 and there is no
requirement to prove the breach of professional secrecy only as a last
resort.197 He also found the accounting record exception in the
privilege definition to be unconstitutional.198 Blanchard J. concluded
that ss. 231.2, 231.7 and 232(1) were constitutionally inoperative
for breaching s. 8 of the Charter.199 He declined to examine the
provisions using the s. 1 Charter analysis from R. v. Oakes,200 and
struck down the provisions.201
187 Ibid at paras 19 (citing R v National Post, 2010 SCC 16 at para 39, [2010] 1 SCR 477
[National Post], citing McClure, supra note 88 at para 17), 38. Blanchard J. also set
out a list of presumptively protected documents, but it was not endorsed by the
Court of Appeal (Chambre des notaires QCCA, supra note 19 at para 158).
188 Chambre des notaires QCCS, ibid at para 80.
189 Ibid.
190 Ibid.
191 Ibid.
192 Ibid at para 87.
193 Ibid at para 88.
194 Ibid at paras 75, 80.
195 Ibid at paras 90-93.
196 Ibid at para 91.
197 Ibid.
198 Ibid at para 109.
199 Ibid at paras 93, 95-96.
200 [1986] 1 SCR 103, 26 DLR (4th) 200 [Oakes].
201 Chambre des notaires QCCS, supra note 182 at paras 95-96.
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B. THE DECISION OF THE COURT OF APPEAL
The Attorney General of Canada and the CRA appealed to the Quebec
Court of Appeal, in effect suspending the declaration of the lower
court.202 The Court of Appeal varied, but essentially supported, the
lower court’s decision. Applying a similar analysis, Justice Bich agreed
that the compliance order provision breached s. 8 of the Charter, but
limited the breach to ss. 231.2(1) and 231.7, and only as the provisions
applied to lawyers and notaries.203 She found that in operation the
seizure enabled by the provisions potentially breached the client’s
right of professional secrecy without his or her knowledge or consent.204
Additionally, the provisions authorized seizure without confirming
the absence of all reasonable alternatives.205 Bich J.A. opined that the
threat of criminal prosecution for a non-compliant lawyer or notary
was also inconsistent with ss. 7 and 8.206 However, she found that the
five-day notice period was not unreasonable.207 On balance, the
provisions more than minimally impaired professional secrecy,
contrary to s. 8.
Bich J.A. also declared that the accounting record exception in
s. 232(1) was unconstitutional for breaching s. 8 of the Charter.208 In
her analysis, Bich J.A. determined that the purpose of the accounting
record exception was to restate the general rule of law that accounting
records are not protected by the ambit of professional secrecy unless
they contain protected information.209 However, she observed that
in practice, the definition and its exception in s. 232(1) attempted to
deny a judge the ability to decide on a case-by-case basis whether
information contained in materials sought by the CRA was in fact
protected.210 By denying this contextual inquiry, the provision’s
imposition on professional secrecy constituted more than a minimal
impairment of the privacy right, contrary to s. 8.211 Justice Bich
declined to use s. 1 of the Charter to rescue the provision.212 She also
declined to read in constitutional requirements for s. 232(1) and the
other impugned provisions, leaving it to Parliament to redraft a
constitutionally-compliant scheme.213
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C. THE DECISION OF THE SUPREME COURT
Undeterred by the decisions of the Quebec courts, the Attorney
General of Canada and the CRA sought and were granted leave to
appeal to the Supreme Court.214 The respondents, the Chambre and
the Barreau, were joined by the Canadian Bar Association, the
Federation of Law Societies of Canada, the Criminal Lawyers’
Association, and the Advocates’ Society as interveners. At the
Supreme Court, Chief Justice McLachlin set out the constitutional
issues to be decided in the appeal. The Court asked whether ss.
231.2(1) and 231.7, and the privilege definition in s. 232(1) as it
applied to lawyers and notaries, infringed one or both of ss. 7 and 8
of the Charter and, if so, whether those infringements were justified
under s. 1.215 The appeal was heard on November 3, 2015, and a
unanimous decision was released on June 3, 2016, along with shorter
reasons in the companion decision in Thompson. The Court resolved
the matter by upholding the Court of Appeal’s decision, finding the
provisions unconstitutional for breaching s. 8.
Justices Wagner and Gascon began their disposition of the matter
by tracking the evolution of professional secrecy from a rule of
evidence to a substantive legal right.216 They recognized its status as
a principle of fundamental justice but, curiously, did not describe the
protection as a constitutional right.217 They concluded that the
regulatory context of a search or seizure does not diminish the
privacy expectation in information protected by professional secrecy.218
Wagner and Gascon JJ. recognized that generally all information
protected by professional secrecy in the possession of a lawyer or
notary is immune from disclosure.219 They also declined to adopt a
strict demarcation between protected communications and unprotected
facts, holding that all communications and information shared
between lawyer or notary and client are prima facie confidential.220
Consequently, it seems that any accounting records pertaining to a
client held by a lawyer or notary are presumptively protected.221
Relying on Lavallee and FLSC, Wagner and Gascon JJ. identified
several defects causing the requirement power to breach s. 8 of the
Charter. Wagner and Gascon JJ. found that the scheme threatened
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professional secrecy by not requiring the CRA to notify a client when
targeting information or documents held by that client’s lawyer or
notary.222 The defect was not remedied by the fact that the lawyer
or notary was ethically obligated to notify the client about the
requirement.223 Furthermore, where information was inappropriately
disclosed, there was no way for a court to retroactively remedy the
disclosure.224 Wagner and Gascon JJ. held that the absence of a
judicial authorization requirement was not a defect of the regulatory
scheme.225 However, they also observed that the threat of prosecution
under s. 238 for non-compliance by a lawyer or notary declining to
produce information or documents made the scheme unreasonable
within the meaning of s. 8.226 Similarly, they held that the scheme
breached s. 8 by failing to impair professional secrecy only as a last
resort.227
Wagner and Gascon JJ. also held that the accounting record
exception in s. 232(1) breached s. 8 of the Charter.228 In the companion
decision, Thompson, the Court held that s. 232(1) created a valid
exception to the scope of the privilege.229 However, Wagner and Gascon
JJ. reasoned that the exception did not withstand constitutional
scrutiny since it more than minimally impaired professional secrecy.230
Endorsing Maranda, they found that, similar to a lawyer’s billings,
accounting records can contain protected information.231 Wagner
and Gascon JJ. observed that the phrase “accounting record of a lawyer”
presented several possible interpretations, which could increase the
likelihood of an unintentional breach of professional secrecy by a
lawyer or notary attempting to comply with a requirement.232 They
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were also cognizant of the wide scope of the CRA’s authorization to
use seized materials “for any purpose related to the administration or
enforcement of [the ITA].”233 Wagner and Gascon JJ. concluded that
the exception in s. 232(1) more than minimally impaired the privilege,
contrary to s. 8.234
After finding that the provisions breached s. 8 of the Charter,
Wagner and Gascon JJ. examined the infringement under s. 1 of the
Charter. They determined that the infringement violated the Charter
by failing the minimal impairment arm of the proportionality analysis
from Oakes.235 Wagner and Gascon JJ. declared that ss. 231.2(1) and
231.7 were “unconstitutional…and inapplicable to lawyers and notaries
in their capacity as legal advisers.”236 In deference to McKinlay
Transport, however, they did not strike down the provisions in
general, ensuring that the CRA can continue to send requirements
directly to taxpayers and other third parties in respect of nonprotected information.237 Wagner and Gascon JJ. also held that the
accounting record exception in s. 232(1) was unconstitutional and
struck it down.238 However, they declined to give guidance by
establishing a list of documents prima facie protected by professional
secrecy, reasoning that the protected status of a document is
established by its content and what it might reveal about the solicitorclient relationship.239
VII. COMMENTARY ON CHAMBRE DES NOTAIRES
A. REGULATORY SEARCHES AND SEIZURES AND MINIMAL
IMPAIRMENT
In rendering their decision, Wagner and Gascon JJ. applied the
Lavallee standard of minimal impairment to the regulatory enforcement
provisions of the ITA. Adam Dodek has challenged the application
of Lavallee’s minimal impairment test outside of the criminal law
context, arguing that the liberty concerns justifying the full force of
the privilege in criminal proceedings are not present in the context of
regulatory enforcement.240 According to Dodek, “[a]n individual
233
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who stands accused of a crime in our system faces the prospect of the
deprivation of [his or] her liberty…through incarceration.”241 The
full protection of the privilege in the criminal context is necessary to
protect both the right against self-incrimination and the right to
counsel.242 Although Dodek’s reasoning with respect to criminal law
searches and seizures is cogent, his argument may overstate the
distinction between criminal and non-criminal search and seizure
law and the concomitant risk to the privacy interest. Contra Dodek,
Sherrin suggests that the distinction between criminal prosecution
and regulatory enforcement is largely artificial:
In many cases…the real initial purpose for regulatory
enforcement is to determine whether a compliance or
prosecutorial strategy should be employed, either in
accordance with or despite any initial enforcement
preference. Furthermore, it is sometimes the information
collected by compelled statements and warrantless
intrusions that determines whether a prosecutorial strategy
is pursued.243
This point was essentially conceded by the Supreme Court in R. v.
Jarvis,244 wherein the Court contemplated the relationship between
regulatory enforcement and criminal prosecution under the ITA.
At present, it is unnecessary to resolve the debate. The privilege
has risen to the level of a constitutional right that protects a client’s
relationship with a lawyer or notary. Impairment of the privilege
threatens the sanctity of the solicitor-client relationship, whether or
not regulatory enforcement leads to criminal prosecution. Gascon
and Wagner JJ. determined in Chambre des notaires that “the reasonable
expectation of privacy in relation to communications subject to [the
privilege] is always high,” regardless of context.245 This accords with
Cromwell J.’s finding in FLSC that “[t]he main driver of that elevated
expectation of privacy is the specially protected nature of the
solicitor-client relationship, not the context in which the state seeks
to intrude into that specially protected zone.”246 The solicitor-client
relationship plays a “central [role in] the administration of justice in
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an adversarial system.”247 The privilege “enables all individuals to
participate in society with the benefit of the information and advice
needed in order to exercise their rights.”248 The interest in the
sanctity of the protected relationship is not diminished merely because
an encroaching search or seizure enforces regulatory compliance.249
Given the interests at stake, it is appropriate to apply the minimal
impairment test from Lavallee to the regulatory enforcement provisions
of the ITA. The application of the test reveals that the ITA scheme is
more than minimally impairing. Requirements are not sent to the
client (the privilege holder), potentially allowing for breach of the
privilege without his or her knowledge or consent. Furthermore, the
client does not receive any notice of a compliance order (sought or
granted) against the lawyer or notary, potentially denying the client
another opportunity to assert his or her right. The confidentiality
obligation of the lawyer or notary to his or her client “does not
obviate the state’s duty” to notify the privilege-holder when the
privilege is tested by seizure.250 The other constitutional shortcomings
of the scheme, such as the threat of criminal prosecution for noncompliant lawyers or notaries, and the scheme’s failure to first seek
records from other sources, lend support to the conclusion that the
ITA provisions more than minimally impair the privilege.
Minimal impairment under s. 8 of the Charter is supported by an
appeal to the reasonable limitations test under s. 1 and the analysis
from Oakes.251 According to Oakes, to maintain its constitutionality,
a law infringing a right must demonstrate a pressing and substantial
objective, and the means chosen to accomplish that objective
must be proportionate to it.252 A law is proportionate where its
means are rationally connected to its objective, it is minimally
impairing to the right, and the deleterious and salutary effects of the
law are proportional.253 Under the minimal impairment arm of Oakes,
legislative measures must limit the right “as little as possible.”254 This
247 Lavallee, supra note 67 at para 49. See also Manes & Silver, supra note 46 at 5-6.
248 Maranda, supra note 77 at para 40, Deschamps J.
249 See e.g. Pritchard, supra note 81; Goodis, supra note 80; Blood Tribe, supra note 98;
Criminal Lawyers, supra note 98.
250 Lavallee, supra note 67 at para 39.
251 The Supreme Court applied the Oakes framework in Dagenais v. Canadian
Broadcasting Corp. ([1994] 3 SCR 835, 120 DLR (4th) 12).
252 Carter v Canada (Attorney General), 2015 SCC 5 at para 94, [2015] 1 SCR 331
[Carter].
253 See e.g. R v Big M Drug Mart Ltd., [1985] 1 SCR 295 at 352, 18 DLR (4th) 321;
RJR-MacDonald Inc. v Canada (Attorney General), [1995] 3 SCR 199 at paras 148-50,
127 DLR (4th) 1; Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37 at para
47, [2009] 2 SCR 567 [Hutterian Brethren]; Carter, ibid. See generally Peter W Hogg,
Constitutional Law of Canada, 5th ed, vol 2 (Toronto: Carswell, 2007) at 152-53.
254 R v Edwards Books and Art Ltd., [1986] 2 SCR 713 at 768, 35 DLR (4th) 1. See also
Hutterian Brethren, ibid at para 55.
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is comparable to the “absolutely necessary” standard of minimal
impairment under s. 8.255 As Arbour J. observed in Lavallee, “if, as
here, the violation of s. 8 is found to consist of an unjustifiable
impairment of the privacy interest protected by that section, everything
else aside, it is difficult to conceive that the infringement could
survive the minimal impairment part of the Oakes test.”256 Wagner
and Gascon JJ. reached the same conclusion in Chambre des notaires,
reasoning that the ITA’s failure to no more than minimally impair the
privilege under s. 8 meant that the provisions could not survive the
proportionality analysis under Oakes.257 This conclusion is logical
and satisfactory.
B. PRESUMPTIVE PROTECTION OF ACCOUNTING RECORDS
In finding that accounting records of lawyers and notaries are
presumptively protected from compelled disclosure by the ITA
regime, Wagner and Gascon JJ. eschewed much of the traditional
fact-communication distinction in the application of the privilege.258
Wagner and Gascon JJ.’s approach is appropriate because the traditional
distinction is anachronistic in view of the privilege’s constitutional
status.
Wagner and Gascon JJ. relied on the Supreme Court’s prior decision
in Maranda to determine the appropriate scope of the protection to
apply to accounting records. In Maranda, LeBel J. held that the privilege
protects a lawyer’s fees and disbursements from compelled disclosure
in the criminal context.259 Writing about Maranda, David Paciocco
and Lee Stuesser have argued that it is more appropriate for courts to
consider the proximity of facts and communications to the solicitorclient relationship in which they are produced to determine the
application of the privilege:
[A] fee ledger outlining payment for services rendered flows
directly from the relationship and ought to be protected
because the bill will have arisen out of a solicitor-client
communication. On the other hand, a trust account ledger,
which simply shows monies in and out, is more removed
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259 Maranda, supra note 77 at para 33.
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from the solicitor-client communication and generally
would not be privileged.260
This view accords with Maranda, wherein LeBel J. conceded that
the privilege does not protect “a fact that might arise out of [a]
communication,”261 but reasoned that “[t]he existence of the fact
consisting of the bill of account and its payment arises out of the
solicitor-client relationship,” and therefore deserves protection.262
It is tempting to conclude that Maranda creates a rebuttable
presumption that “all communications between client and lawyer
and the information they [share]” are protected.263 However, LeBel J.
was careful to emphasize that his decision was rendered in the “context
of a criminal investigation being conducted by the police,”264 which
“involve[d] the fundamental values and institutions of criminal law
and procedure.”265 He claimed not to disavow prior civil law decisions
such as Kruger Inc. c. Kruco Inc.,266 which suggested that the privilege
is not applicable to a lawyer’s fees in the non-criminal context.267
This narrow interpretation of Maranda was advanced by the British
Columbia Court of Appeal in Donell v. GJB Enterprises Inc.268 In that
case, Justice Chiasson reasoned that the risk of lawyers becoming “a
resource to be used in the criminal prosecution of their clients” justified
Maranda’s application only in the criminal law context.269 He concluded
that Maranda did not generally disavow the distinction between
communications and facts, but conceded that a lawyer’s billings were
insulated from compelled disclosure in criminal investigations.270
At the Superior Court in Chambre des notaires, Blanchard J. chose
not to restrict the application of Maranda to the criminal law context.
Relying on Maranda and LeBel J.’s later judgment in Foster Wheeler
Power Co. v. Société intermunicipale de gestion et d’élimination des déchets
260 David M Paciocco & Lee Stuesser, The Law of Evidence, 7th ed (Toronto: Irwin Law,
2015) at 245-46.
261 Maranda, supra note 77 at para 25.
262 Ibid at para 32.
263 Foster Wheeler, supra note 77 at para 42, LeBel J. In Solicitor-Client Privilege, Dodek
explains that physical evidence of crimes and other physical objects are not
privileged (supra note 48 at paras 5.44-5.47).
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265 Ibid at para 29.
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(1983), 146 DLR (3d) 73 at 82-83, 41 OR (2d) 328 (H Ct J (Div Ct)).
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DLR (4th) 430 [Donell], cited with approval in Wong v Luu, 2015 BCCA 159 at
paras 36-42, [2015] 10 WWR 621, leave to appeal to SCC refused, 36482 (28
January 2016).
269 Donell, ibid at para 40, quoting Maranda, supra note 77 at para 12.
270 Donell, ibid at para 59.
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(SIGED) inc.,271 he held that supporting the distinction between facts
and communications, even in the regulatory context, would lead to
the weakening of the privilege.272 He reiterated that there was “no
reason, a priori, to draw a distinction between the law in criminal
matters and in civil matters.”273 At the Court of Appeal, Bich J.A.
provided similar reasons for rejecting the distinction.274 Wagner
and Gascon JJ. agreed, finding “it is not appropriate to establish a
strict demarcation between communications that are protected by
professional secrecy and facts that are not so protected.”275 Wagner
and Gascon JJ. concluded that, contrary to the wording of s. 232(1)
of the ITA, a lawyer’s accounting records are not excluded from the
protection of the privilege.276 As a result, the Supreme Court appears
to have created a presumptive protection for accounting records,
regardless of the context in which those records are sought.
Although presumptive protection for accounting records appears to
depart from LeBel J.’s restrictive approach in Maranda, the presumption
advanced by the Supreme Court is appropriate. LeBel J.’s own reasons
in Maranda tend to support relaxing the distinction between protected
communications and unprotected facts, whether in the narrow
criminal context or the broader regulatory context. LeBel J. noted:
Because of the difficulties inherent in determining the
extent to which the information contained in lawyers’ bills
of account is neutral information, and the importance of
the constitutional values that disclosing it would endanger,
recognizing a presumption that such information falls
prima facie within the privileged category will better ensure
that the objectives of this time-honoured privilege are
achieved.277
In its constitutional form, the privilege is a right to privacy that
protects the integrity of the solicitor-client relationship.278
Accounting records may reveal the details of communications within
the protected relationship, whether or not such records are obtained
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in the context of a criminal investigation.279 The apparent absence of
liberty concerns in regulatory compliance regimes does not diminish
the risk that disclosure may compromise the “protected zone” of the
relationship.280 It is probable that, following Chambre des notaires,
other types of records held by lawyers and notaries concerning their
clients, such as notes and working papers, will be granted the same
presumptive protection.281 Although this presumption will complicate
the operation of regulatory search and seizure regimes, the result is
appropriate if the solicitor-client relationship is deemed deserving of
protection.
C. DRAFTING A CONSTITUTIONALLY COMPLIANT SCHEME
In Pritchard v. Ontario (Human Rights Commission),282 Major J. indicated
that “whether [the privilege] can be violated by the express intention
of the legislature is a controversial matter.”283 The Supreme Court
offered partial resolution in Canada (Privacy Commissioner) v. Blood
Tribe Department of Health,284 holding that statutes circumscribing
the privilege “must be interpreted restrictively” because “[t]he
privilege cannot be abrogated by inference.”285 In Thompson, the
Supreme Court clarified the law by holding that a statute may
abrogate the privilege “only if doing so is absolutely necessary to
achieve the ends of the enabling legislation.”286 In that case, Wagner
and Gascon JJ. held that s. 232(1), as part of the ITA’s regulatory
enforcement scheme, constituted a valid expression of Parliament’s
intention to abrogate the protection of the privilege.287 In Chambre des
notaires, however, Wagner and Gascon JJ. found the ITA’s abrogation
of the privilege to be more than minimally impairing, and held that
the provisions were unconstitutional.
Where statutory provisions compromise the privilege in a manner
that is unconstitutional, the longstanding approach of the Supreme
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Court is to decline to read in constitutional requirements where a
variety of drafting options may achieve constitutional compliance.288
At the Quebec Superior Court in Chambre des notaires, Blanchard J.
did not read in constitutional requirements, preferring to strike down
the impugned ITA provisions.289 The Court of Appeal entertained
severance and reading in requirements,290 but concluded that it was
a “legislative undertaking” to read into the provisions the rules and
formalities needed to correct the constitutional defects.291 At the
Supreme Court, Wagner and Gascon JJ. opted to “read down” the
legislation by rendering it inapplicable to lawyers and notaries in
their capacity as legal advisors, following the approach of Cromwell
J. in FLSC.292 Although Wagner and Gascon JJ. recognized the
importance of regulatory compliance enforcement under the ITA, they
proffered no remedy to Parliament to cure the scheme’s constitutional
defects.293
Regulatory enforcement is necessary in a self-assessment tax
system. Arbour J.’s requirements for constitutionally-compliant law
office searches in Lavallee provide a viable template for redrafting the
ITA provisions, to ensure that regulatory compliance is effected
without violating the sanctity of the privilege.294 In deference to
Lavallee, any search or seizure abrogating the privilege must ensure
“maximum protection of [the privilege].”295 To avert the risk of
inadvertent disclosure of privileged information, the CRA should
issue requirements to a lawyer or notary only if there is no other
288 Achieving constitutional compliance in these circumstances is the responsibility
of legislators, not the courts (Schachter v Canada, [1992] 2 SCR 679 at 705-707, 93
DLR (4th) 1). This approach was affirmed in Lavallee, supra note 67 at paras 47-48.
See also FLSC, supra note 98 at para 65.
289 Chambre des notaires QCCS, supra note 182 at para 125.
290 Chambre des notaires QCCA, supra note 19 at paras 153-54, citing Lavallee, supra
note 67 at para 48, Arbour J. and R v Ferguson, 2008 SCC 6 at paras 50-51, [2008]
1 SCR 96, McLachlin CJC.
291 Chambre des notaires QCCA, ibid at para 155. Bich J.A. referred to the agreement
between the Quebec authorities and the Chambre in Quebec as an example of the
many options available to Parliament (ibid).
292 Chambre des notaires, supra note 1 at paras 92-94. See also FLSC, supra note 98 at
para 63. In both cases, this approach appears to be a tacit recognition of the
general importance of the schemes, notwithstanding their constitutional defects.
293 Chambre des notaires, ibid at paras 92-95.
294 Chambre des notaires QCCS, supra note 182 at para 117. Parliament has never
redrafted s. 488.1 of the Criminal Code (supra note 5), which considers the
interaction between the privilege and seizure, nor the offending provisions of the
Proceeds of Crime Act (supra note 166; see e.g. supra note 165 and accompanying
text). The application of Arbour J.’s principles to the regulatory enforcement
provisions of the ITA would be the first time that Parliament has followed the
prescription in Lavallee.
295 Lavallee, supra note 67 at para 49.
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reasonable alternative to retrieve the materials, and the ITA should
articulate this expectation. The ITA must contemplate that any
information or document sought from a lawyer or notary may be
protected by the privilege, and treat the seizure of those records
accordingly.296 Requirements should be sent to the client (the
privilege-holder) in addition to the lawyer or notary, ensuring the
client may properly assert his or her right to the privilege, and not
cause the lawyer or notary to assume the client’s obligation to
assert the right.297 In cases where the lawyer or notary receives no
instruction from the client, the lawyer or notary must be given
sufficient opportunity to assert the privilege on the client’s behalf.298
Only where a judge has determined that materials are not protected
by the privilege should the ITA enforce the compliance of a lawyer or
notary, and contemplate regulatory sanction for non-compliance.
VIII. CONCLUSION
In rendering Chambre des notaires, the Supreme Court has clarified
that the scope of the privilege is not circumscribed merely because an
impairing search or seizure is authorized by a regulatory statute.299
Any search or seizure targeting privileged materials will be measured
against the standard of minimal impairment. In rendering its decision,
the Court was correct to conclude that the provisions of the ITA more
than minimally impaired the privilege. The absence of any requirement
to ensure that the privilege-holder retains the opportunity to assert
his or her right, and the denial of protection to an undefined class
of accounting records which may contain privileged information,
fundamentally threaten the protected zone of the solicitor-client
relationship. Accordingly, the Court was also correct in extending
presumptive protection to accounting records of lawyers and
notaries. This, in turn, may broaden the scope of the privilege, and
cause it to blanket other types of solicitor-client materials. Should it
choose to redraft the ITA provisions, Parliament must heed the lessons
from Lavallee on the appropriate manner and scope of legislative
intrusions into the solicitor-client relationship.
296 Consequently, a compliance order should not be sought or granted until judicial
determination of the status of information or documents sought by the CRA.
297 See Brooks & Fudge, supra note 14 at 14. A client alone may not appreciate the
nature and scope of his or her right to the privilege. The scheme must give the
client and his or her lawyer or notary sufficient opportunity to devise a response
to the CRA, to protect against inadvertent disclosure of privileged materials.
298 This is true where the client cannot be reached, or the client does not sufficiently
understand the scope of his or her right to the privilege.
299 This interpretation of the result in Chambre des notaires is supported by the
Supreme Court’s recent decision in Alberta (Information and Privacy Commissioner)
v. University of Calgary (2016 SCC 53 at paras 42-43, [2016] 2 SCR 555).

