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The Supreme Court of Canada (“SCC”) stunned Canadians in 2015
when it released its decision in Carter v. Canada (Attorney General).1 In
Carter, it struck down the Criminal Code2 provisions that criminalized
medically assisted death (“MAD”). In doing so, the Court reversed its
ruling made over two decades prior in Rodriguez v. British Columbia
(Attorney General).3 Carter triggered widespread discussion on MAD,
particularly in the legal community. The case and the legislative
response to it, Bill C-14,4 have brought to the surface longstanding
constitutional issues concerning the Canadian Charter of Rights and
Freedoms5 and the role of the judiciary relative to Parliament. This
paper contributes to this discussion by addressing the most direct
question: Is Bill C-14 constitutional? The platform for this discussion
is Julia Lamb and British Columbia Civil Liberties Association v. Attorney
General of Canada,6 the first challenge to the Bill. In the first part of
this paper, I build a foundation for subsequent analysis by outlining
the relevant facts. Then, I engage Bill C-14 in a doctrinal analysis in
Part II. The purpose of this approach is to explore the above question
in the most straightforward manner possible, in the way that courts
will treat the Bill at first instance. Discussion of ss. 7, 15, and 1 of the
Charter is used to determine if any Charter violations are inherent in
Bill C-14 and, if so, whether they can be justified. As will become
apparent, the subject of deference is crucial to this paper. As such, I
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aim to identify the level of deference the courts will give Bill C-14
based on previous “second look” cases in Part III. I conclude that Bill
C-14 will likely be given a good deal of deference. The fourth and
final part includes discussion of the broader arguments that will
likely animate Bill C-14’s journey through the courts. This final section
is designed to complement Part III. Whereas Part III makes the case
for why Bill C-14 will be treated deferentially, Part IV considers why
Bill C-14 should be treated deferentially. Ultimately, I argue that Bill
C-14 is constitutional and that such a ruling is needed to affirm the
proper role of the judiciary vis-à-vis Parliament.
I. THE HISTORY OF BILL C-14
Assisted death has a unique history of litigation in the courts. This
part begins with a brief overview of MAD’s rich history. Next, I
describe the former Criminal Code provisions that dealt with MAD.
Third, I briefly discuss how the Supreme Court dealt with assisted
death in Rodriguez. Then, the background leading to Carter is
explored, including brief discussion of lower courts’ treatment of the
case. Still, the primary focus is on the Supreme Court’s rationale in
striking down the former provisions. Lastly, the impugned provisions
of Bill C-14 and the story of Julia Lamb, the plaintiff in Lamb, are
described.
Sue Rodriguez was the plaintiff in Rodriguez. She suffered from
Amyotrophic Lateral Sclerosis (“ALS”) and decided she wanted to die
before her condition worsened beyond the point where she could
personally end her own life. At the time, assisting someone to commit
suicide was prohibited by s. 241(b) of the Criminal Code.7 Rodriguez
challenged this provision all the way up to the Supreme Court, but it
ultimately ruled against her. The Court found that s. 241(b) engaged
Rodriguez’s s. 7 Charter rights, but in a way that was in accordance
with the principles of fundamental justice.8 The Court also found
that s. 241(b) did not violate Rodriguez’s s. 12 Charter rights, and that
if it violated her s. 15 Charter rights, this latter violation would be
justified under s. 1 of the Charter.9
The Supreme Court did not deal with s. 241(b) again for over
twenty years. In 2009, Gloria Taylor was diagnosed with ALS, the same
disease that Sue Rodriguez suffered from. Taylor lacked the financial
means to travel abroad to receive MAD and s. 241(b) prevented her
from getting any assistance to end her life in Canada. As a result,
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Taylor faced the choice of either waiting for her condition to worsen
and likely losing all control over the circumstances of her death, or
ending her life prematurely to avoid such a fate.10 The monstrous
nature of this choice was an important detail in the eventual decision
by the SCC in the matter.11 Alongside Taylor were Lee Carter and
Hollis Johnson, who were co-plaintiffs in the case. They had helped
Carter’s mother, Kathleen Carter, travel to Switzerland to receive
MAD.12 The case was first heard by the British Columbia Supreme
Court (“BCSC”).13
The BCSC found that s. 241(b) engaged the s. 7 guarantees of
life,14 liberty,15 and security of the person,16 and that the attendant
violations were not in accordance with the principles of fundamental
justice.17 In addition, the Court held that s. 241(b) could not be saved
under s. 1, so it had to be struck down.18 The federal government
appealed the decision to the British Columbia Court of Appeal
(“BCCA”),19 which allowed the appeal. The majority in the BCCA
held that the BCSC was bound by the prior Rodriguez decision. The
doctrine of stare decisis required it to apply the ratio from that case. In
particular, Rodriguez was held to stand for the following declarations:
(1) that s. 241(b) does not violate s. 7, and (2) any (assumed) violation
of s. 15 would be justified under s. 1.20 The BCCA’s decision was
appealed further to the SCC.
The Supreme Court began by distinguishing Rodriguez because of
factual and legal changes regarding MAD and s. 7 jurisprudence since
that case. A lower court is entitled to revisit a decided issue “where a
new legal issue is raised,” or there has been a change in evidence or
circumstances that “‘fundamentally shifts the parameters of the
debate.’”21 Both factors were satisfied in Carter.22 Furthermore, s. 7
jurisprudence had evolved since Rodriguez. The test for overbreadth
had changed and gross disproportionality had become a recognized
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principle of fundamental justice.23 Additionally, the new legislative
and social facts in Carter presented the Court with new evidence,
distinct from what it had dealt with in Rodriguez.24
The SCC struck down ss. 241(b) and 14 for violating s. 7 of the
Charter,25 but suspended its declaration of invalidity for twelve
months.26 According to the Court, the right to life is engaged “where
the law or state action imposes death or an increased risk of death on
a person, either directly or indirectly.”27 Assisted death engages this
right because it implicates both life and death directly. The right to
die is a deeply intimate choice, denial of which engages the liberty
interests of a claimant.28 Lastly, the suffering that a claimant has to
endure in being denied the right to die engages and violates the right
to security of the person.29 The SCC determined that these violations
contravened principles of fundamental justice, particularly overbreadth.30
The Court went on to apply the Oakes test to determine whether
the provisions could be saved under s. 1.31 It noted that the subject
of assisted death typically prompts a deferential approach by the
courts, but only if the legislation in question represents a complex
regulatory scheme, rather than the blanket prohibitions that ss. 241(b)
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and 14 amount to. The provisions satisfied the first step of the Oakes
test, the requirement of a pressing and substantial objective. The
objective of protecting vulnerable people from inducements to kill
themselves in moments of weakness 32 is indeed pressing and
substantial. 33 Furthermore, this purpose was found to be rationally
connected to the means used to accomplish it.34 At the minimal
impairment stage, the Court held that the blanket nature of the
prohibitions in question was unnecessary and went beyond their
objective; for that reason, the prohibitions were not minimally
impairing.35 The Court did not consider the proportionality arm of
the Oakes test, or balance the salutary and deleterious effects of the
provisions. In the end, the violations of s. 7 could not be saved under
s. 1 of the Charter. The Supreme Court concluded that the impugned
provisions were invalid insofar as they denied access to MAD to
individuals who clearly consented to it and suffered from a grievous
and irremediable medical condition causing consistent, intolerable
suffering.36 Again, this declaration was suspended for twelve months.37
The federal government failed to pass a legislative response to
Carter within twelve months so it applied for an extension, which the
Supreme Court granted.38 The issues before the Court were whether
to grant an extension,39 whether Quebec should receive an exemption
because it had provincial laws regulating MAD,40 and whether
persons who satisfy the Carter criteria could receive a constitutional
exemption to pursue MAD during the period of extension if an
extension were granted.41 A constitutional exemption would allow
these individuals to receive MAD despite pending legislation on the
matter. While all three questions were answered in the affirmative by
a majority of the Court,42 only the extension of the declaration’s
suspension was unanimously accepted, and the Court split on the
remaining two issues.43 A four-person minority would not have
granted Quebec an exemption,44 nor allowed individuals to apply
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for a constitutional exemption if they satisfied the Carter criteria.45
The minority argued that granting an exemption to individuals
during a four-month extension would, among other things, be an
encroachment upon Parliament’s legislative role in Canada’s legal
system.46 The Court in Carter considered but ultimately rejected
creating a similar exemption during the original twelve-month
suspension period for the same reasons, and the minority held that
they remained equally compelling.47 Nevertheless, the majority of
the Court granted the constitutional exemption for persons who
satisfied the Carter criteria and sought MAD.48
Several months later, the federal government finally passed Bill
C-14. The Bill creates a framework through which a person can elect
to receive MAD. The preamble is interesting because it speaks to the
objectives of the framework. In particular, the Bill states that it
attempts to balance competing interests: the personal autonomy of
those who seek access to MAD, and the protection of vulnerable
persons from being induced to kill themselves in moments of
weakness.49 This is an important detail that could be significant if a
court were to review Bill C-14 against the Charter under s. 1. The
contentious aspect of the Bill is the criteria that a person has to satisfy
in order to qualify for MAD. There are five requirements that must be
met:
241.2 (1) A person may receive medical assistance in dying
only if they meet all of the following criteria:
(a) they are eligible—or, but for any applicable minimum
period of residence or waiting period, would be
eligible—for health services funded by a government
in Canada;
(b) they are at least 18 years of age and capable of
making decisions with respect to their health;
(c) they have a grievous and irremediable medical
condition;
(d) they have made a voluntary request for medical
assistance in dying that, in particular, was not
made as a result of external pressure; and
(e) They give informed consent to receive medical
assistance in dying after having been informed of the
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means that are available to relieve their suffering,
including palliative care.50
The Bill goes on to define and contextualize the phrase “grievous and
irremediable” as follows:
241.2 (2) A person has a grievous and irremediable medical
condition only if they meet all of the following criteria
[they are hereafter referred to as the eligibility criteria]:
(a) they have a serious and incurable illness, disease or
disability;
(b) they are in an advanced state of irreversible decline
in capability;
(c) that illness, disease or disability or that state of decline
causes them enduring physical or psychological
suffering that is intolerable to them and that cannot
be relieved under conditions that they consider
acceptable; and
(d) their natural death has become reasonably
foreseeable, taking into account all of their
medical circumstances, without a prognosis
necessarily having been made as to the specific
length of time that they have remaining.51
On June 27, 2016, Julia Lamb, who suffers from spinal muscular
atrophy, a debilitating disease with no available cure, and the British
Columbia Civil Liberties Association filed a constitutional challenge
against Bill C-14 with the BCSC. Lamb and the Association take issue
primarily with the definition of grievous and irremediable in s. 241.2(2)
of Bill C-14. The specific provisions or phrases are “incurable” in s.
241.2(2)(a), all of s. 241.2(2)(b) (“advanced state”), and s. 241.2(2)(d)
(“reasonably foreseeable” death).52 A decision has yet to be released.
II. DOCTRINAL ANALYSIS
The Charter has spawned an expansive body of case law that makes
Charter cases predictable to the extent that the applicable legal
frameworks are well known. In this part, I examine whether the
contested provisions in Bill C-14 would withstand Charter scrutiny.
First, I determine whether Bill C-14 violates ss. 7 or 15 of the Charter.
If a violation can be made out, the government would bear the
onus of showing that it would nevertheless be justified under s. 1. I
50
51
52

Ibid, s 241.2(1).
Ibid, s 241.2(2).
Lamb, supra note 6 at Part 1, para 5.

464 Saskatchewan Law Review 2017 Vol. 80

conclude by evaluating potential ss. 7 or 15 violations through the
lens of the Oakes test.
A. SECTION 7
For a law to violate s. 7 of the Charter, it must violate one or more of
the three guarantees listed in the section. The guarantees are life,
liberty, and security of the person.53 For the law to be challenged
successfully, a violation must also offend a principle of fundamental
justice.54 It should be noted that the group whose rights are allegedly
being violated in this case is the group of persons who want MAD but
do not qualify under Bill C-14.55 Their diseases may be curable by
treatments that they may not accept, their deaths may not be
“reasonably foreseeable,” or they may not be in “an advanced state
of irreversible decline in capability.”56 A person who falls within this
group would not be eligible for MAD under Bill C-14 because they fail
to satisfy the requirement of a grievous and irremediable illness.
The claimants in Lamb argue that the right to life is engaged
because the provisions deal directly with an individual’s choice to
end his or her life.57 This reasoning is the same as in Carter58 and
would likely be accepted by the courts in Lamb as well. The claimants
also argue that the right to liberty is engaged because the eligibility
requirements impose restrictions on individuals wanting to make a
decision of “fundamental personal importance.”59 Again, this line of
reasoning is similar to that used in Carter. In Carter, the SCC held that
the right to die is an intimately personal choice and a legislative
provision that interferes with a choice so significant engages the
right to liberty.60 Beyond that point, people who assist in the death
of someone who is ineligible to receive MAD also face imprisonment
for a significant period of time. Although the focus of the claim in
Lamb is on the individual wanting MAD, the culpability of third
parties is another potential issue that could engage the right to
liberty and is therefore worth noting. Lastly, Lamb and the B.C. Civil
Liberties Association argue that the right to security of the person is
engaged because Bill C-14 restricts a person from making decisions
concerning his or her “physical, emotional and psychological
53
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integrity” and acting upon them.61 They argue that this restriction
impairs human dignity, further engaging s. 7.62 In Canada (Attorney
General) v. Bedford,63 the Supreme Court, when contemplating
infringements of security of the person, asked whether the impugned
laws made a lawful activity more dangerous.64 The Court added the
requirement that there must be a sufficient causal connection
between the effects of a law and prejudice to the claimant.65 Here,
Bill C-14’s exclusion of certain individuals from MAD could force
those individuals to resort to more dangerous means in committing
suicide. Moreover, it seems obvious that there is a sufficiently causal
link between the Bill’s exclusionary aspects and a determined
individual’s act of resorting to more harmful means to kill themselves.
Therefore, based on similarities between the arguments in Lamb and
those successfully used before the SCC in Carter, as well as the general
strength of the novel arguments in Lamb, there is good reason to
suspect that a court would accept that the impugned provisions in
Bill C-14 violate the rights guaranteed under s. 7 of the Charter.
For a violation of those rights to be successfully challenged in
court, it must also contravene the principles of fundamental justice,
including arbitrariness, overbreadth, and gross disproportionality. In
R. v. Smith,66 the SCC dealt with arbitrariness and provided a framework
that can be used to assess whether Bill C-14 is arbitrary in nature. The
central question in Smith was whether provisions in the Controlled
Drugs and Substances Act67 that only permitted use of dried marijuana
for medical purposes were arbitrary. One effect of the corresponding
restrictions was that individuals who had a legal right to use marijuana
could only do so through inhalation, typically by smoking, which has
negative health effects.68 The Supreme Court began by identifying
the purpose of the prohibition of non-dried marijuana as “the
protection of health and safety.”69 The Crown unsuccessfully
attempted to modify this purpose to “protect[ing] health and safety
by ensuring that drugs offered for therapeutic purposes comply with
the safety, quality and efficacy requirements set out in the Food and
Drugs Act.”70 The Court rejected this qualification on the basis that it
simply represented a method by which the broader objective of the
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legislation might be pursued, rather than a legitimate modification of
the true purpose of the restriction.71
Next, the Court asked whether the prohibition of non-dried
marijuana had any rational connection to the health and safety of
patients who qualify for legal access to medical marijuana.72 The
Court concluded that it did not have any such connection.73 On the
contrary, the prohibition restricted individuals who have a legal right
to use medical marijuana to smoking it. In the process, it exposed
them to the corresponding dangers of smoking. This effect contradicted
the prohibition’s purpose; as a result, the prohibition was held to be
arbitrary.74
Applied to Bill C-14, the Smith framework results in a finding that
the exclusions inherent in the Bill are not arbitrary. To explain, I will
first identify the purpose of the impugned provisions in the eligibility
criteria.75 Two characterizations of purpose are possible: (1) the
delivery of a system that regulates MAD, or (2) the delivery of a system
that regulates MAD in a way that reconciles competing interests by
ensuring the system has robust safeguards. The second characterization
is similar to the Crown’s argument in Smith and may be rejected for
similar reasons: that the qualification is merely the means by which
the overall purpose of regulating MAD is pursued. Alternatively, the
second characterization has merit because the focus of this analysis is
on the eligibility criteria; to characterize Bill C-14’s purpose as delivery
of a system that regulates MAD could be argued to be vague. The
crucial point is that there is sufficient basis for either characterization.
Nevertheless, the differences in these characterizations may be a
moot point at the second step of the arbitrariness analysis. This step
asks whether the purpose and the effects of the impugned legislation
have any rational connection to one another. The purpose of Bill
C-14’s exclusionary provisions can be characterized either broadly or
narrowly, as described above. In the context of the Lamb case, the
effect is that persons like Lamb are excluded from obtaining MAD.
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Regardless of which purpose is selected, it is unlikely that a court will
find the exclusion of persons like Lamb from MAD has no rational
connection to either characterization. Exclusion from MAD flows
from the eligibility criteria found in Bill C-14. MAD is an option
relevant to a particular group of people, and the elements of the
eligibility criteria in Bill C-14 share the common feature of identifying
persons who are in this group. Therefore, the eligibility criteria are
rationally connected to the purpose of exclusion from MAD, regardless
of how the purpose of that exclusion is characterized. For that reason,
the exclusion is not arbitrary.
The next principle of fundamental justice is overbreadth. In Bedford,
the SCC described an overbroad law as one “that is so broad in scope
that it includes some conduct that bears no relation to its purpose.”76
In that case, the Court found that the impugned provisions captured
conduct that had no relation to the legislation’s purpose.77 Applying
the Bedford test for overbreadth to the present discussion of MAD
leaves space for different conclusions. The preceding discussion
regarding the two possible characterizations of the eligibility criteria’s
purpose is relevant here. On one hand, the eligibility criteria may be
too restrictive if the purpose underlying those criteria is simply to
deliver a system that regulates MAD. Alternatively, one could argue
that the eligibility criteria aptly separate people who should receive
MAD from those who should not; if so, the exclusions are thereby
sufficiently relevant to the more nuanced purpose of Bill C-14: to
deliver a system regulating MAD in a way that safeguards the concerns
of vulnerable persons. Depending on the characterization of purpose
used, this analysis could yield different results and potentially a
finding that Bill C-14 is overbroad.
The third principle of fundamental justice is that a law must not
be grossly disproportionate. In Carter, the Supreme Court’s inquiry
into gross disproportionality compared the purpose and effects of the
impugned law and asked “if this impact is completely out of sync
with the object of the law.”78 This is a high standard because a law’s
purpose and effects can be “incommensurate without reaching the
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standard for gross disproportionality.”79 In Bedford, the Court also
stated that questions of gross disproportionality are focused on a
law’s effects on a single person. 80 Even if the law has a grossly
disproportionate effect on only one individual, this is sufficient to
violate s. 7 of the Charter. As such, the effect on Lamb in being
excluded from MAD is the relevant question in the Lamb case.
Because Lamb is not eligible for MAD under Bill C-14, she will be
subjected to the same suffering as the claimants in Carter.81 She will
be forced to face the cruel choice of enduring intolerable pain or
ending her life prematurely. As such, it is plausible that a court will
find that Bill C-14’s eligibility criteria have effects that are grossly
disproportionate.
Given the above, it is likely that the eligibility criteria in Bill C-14
indeed violate s. 7 of the Charter. The criteria that flow from the
included definition of a grievous and irremediable illness engage the
life, liberty, and security interests of people like Lamb. With regard to
the principles of fundamental justice, the analysis is less certain and
differing characterizations of Bill C-14’s purpose can yield different
conclusions. Taking this situation into account, the eligibility criteria
are likely not arbitrary but are arguably grossly disproportionate. The
principle of overbreadth provides more flexibility and leaves more
room for creative arguments. It must be emphasized that the
arguments above concerning the different principles of fundamental
justice do not rely on one another. It is sufficient for a s. 7 violation
that a single principle is offended.82 Taken together, these factors
indicate that Bill C-14 likely violates s. 7 rights in a way that offends
the principles of fundamental justice. Moving forward, the next part
explores whether s. 15 of the Charter is engaged by Bill C-14.
B. SECTION 15
Section 15 of the Charter has a complex history and remains less
developed than s. 7. The SCC has revised its approach to s. 15 several
times since 1982, shifting the focus of the inquiry slightly each
time.83 Two recent cases decided by the Court on s. 15 are Quebec
79
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(Attorney General) v. A.84 and Kahkewistahaw First Nation v. Taypotat.85
In this part, I examine whether Bill C-14 would withstand s. 15
scrutiny in light of these two cases. First, the consequences of Lamb’s
challenge to Bill C-14 being an adverse effects case are considered.
Based on s. 15 jurisprudence, the presence of adverse effects is an
obstacle to a successful s. 15 challenge. Next, I apply the preceding
analysis of s. 15 to Bill C-14. I begin by considering whether the Bill
creates a distinction between groups of people. This question has
remained consistent over the different variations of the s. 15
analysis.86 Third, I consider whether the legislation, despite any
potential distinction it creates, could be saved under s. 15(2) using
the framework from R. v. Kapp.87 Regardless, I subsequently continue
to the final question, where the SCC has varied its approach: whether
the distinction created is discriminatory.88 The facts of Quebec and
the SCC’s legal analysis, subsequently endorsed by a unanimous
Court in Taypotat, are compared to the present issue to arrive at a
conclusion on Bill C-14 using the most current s. 15 framework.89
Nevertheless, I still engage with the minority’s framework for
discrimination from Quebec. This is to ensure a comprehensive
analysis of s. 15 in the event that the SCC later revises its approach to
equality rights. Ultimately, this analysis demonstrates that a s. 15
challenge against Bill C-14 is possible.
Lamb’s s. 15 argument is unique in the sense that it rests on the
adverse effects that Bill C-14 has on people like her. Unfortunately for
Lamb, this type of claim has not had much success at the Supreme
Court.90 Adverse effects result from a law that indirectly excludes
some individuals due to its construction. Explicit exclusions result
from a law that clearly identifies and excludes individuals.91 Jennifer
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framework relies on the process of a majority of the SCC in Quebec (Taypotat, ibid
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Koshan and Jonnette Watson Hamilton have reviewed a range of
cases dealing with adverse effects under s. 15 in their writing. A
principal difficulty that adverse effects claimants face is showing
causation between facially neutral laws and adverse effects arising
from their operation.92 This is particularly relevant with regard to the
current framework of s. 15, where the first step requires the claimant
to establish that a law creates a distinction between people based
on an enumerated or analogous ground or characteristic. Although
difficult, I would argue that this barrier is not insurmountable; in the
discussion below, I present some arguments that could overcome this
threshold. In any case, it is important to highlight that claims
similar to the s. 15 argument made in Lamb have typically been
unsuccessful.
Moving into substantive s. 15 analysis, the first issue is determining
whether the law causes differential treatment between people or groups
based on an enumerated or analogous ground under s. 15(1).93 One
of the enumerated grounds is physical disability,94 and the claimants
in Lamb note this fact to strengthen their s. 15 argument.95 First, the
distinction itself must be identified. In this case, it can be found in
the separation, based on the eligibility criteria, between persons who
can receive MAD and those who cannot. The distinction is based on
physical disability, namely the disease of a claimant that has led him
or her to consider MAD. In Eldridge v. British Columbia (Attorney
General),96 the Supreme Court included deafness within the umbrella
of physical disability,97 as physical disability is defined in the context
of s. 15. Similarly, it seems likely that a court will accept that the
physical characteristics described in the eligibility criteria in Bill C-14
fall within the definition of physical disability under s. 15 of the
Charter. Beyond this, a claimant could argue in the alternative that
the physical conditions described in Bill C-14, symptoms of a person
approaching death and desiring MAD, should be labelled an analogous

92

93
94
95
96
97

See e.g. Watson Hamilton & Koshan, “Adverse Impact”, ibid at 201, citing Symes
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ground.98 However, a court may be reluctant to accept this argument.
Because this distinction already falls nicely under the umbrella of
physical disability, as described above, it is unnecessary to deem
symptoms associated with MAD an analogous ground. Furthermore,
recognizing an analogous ground in itself can be permanent if it is
not appealed. As a result, courts may hesitate to accept new analogous
grounds.99 Given the above, it is likely that a court will accept that
the eligibility criteria in Bill C-14 create a distinction based on the
enumerated ground of physical disability.
Before determining whether the distinction is discriminatory,
attention must be paid to s. 15(2), even if only to discard the associated
argument. The primary s. 15(2) framework comes from Kapp. If
legislation that creates a distinction has a sufficiently ameliorative
purpose, the legislation may be saved from challenge.100 In Kapp, the
impugned provisions were designed to benefit Indigenous groups;
the Supreme Court accepted this as sufficiently ameliorative.101
Indigenous people are a historically disadvantaged group in Canadian
society.102 Unfortunately, this is a quality shared by the physically
disabled community. Furthermore, the Supreme Court stated in Kapp
that the effects of a law are not evaluated at this stage. Instead, the
purpose of the law is the subject of the s. 15(2) inquiry as long as that
purpose is genuine.103 As such, the purpose of delivering a system that
allows MAD while protecting vulnerable persons can be distinguished
from the effect that such a system would have on people currently
excluded, like Lamb. This purpose is clearly genuine. Together, these
two factors seem to suggest that s. 15(2) may act to save Bill C-14.
However, I must stress that the argument above is a stretch and is
unlikely to be accepted because it avoids the essence of s. 15(2).
Section 15(2) is ultimately inapplicable because it is fundamentally
about benefits preferentially provided by the state to historically
disadvantaged groups. Although the group of people who want MAD
and are excluded by Bill C-14 can be argued to be a historically
disadvantaged group, Bill C-14 does not confer a benefit upon them.
Quite the contrary; the Bill takes away a benefit that would otherwise
be available to a broader group of people. Following Carter, if the
government had not responded, anybody could have accessed MAD.
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Bill C-14 withdraws that potential benefit from people who do not
satisfy its eligibility criteria.
Moreover, it would be prudent for a court to be cautious in accepting
this outcome given the principles that underlie s. 15(2), as stated
repeatedly by the SCC. Section 15(2) is about the advancement of
substantive equality, with the purpose of fighting discrimination.104
Bill C-14, despite a genuine purpose that may well be ameliorative,
has a very real and direct impact on people like Lamb. Why the
government has chosen to distinguish between people like Lamb and
those who satisfy the eligibility requirements is a question that goes
to the core of substantive equality. Therefore, although the framework
from Kapp may suggest that s. 15(2) could save Bill C-14, a court would
not accept such an outcome. It may choose either to ignore s. 15(2)
on the basis that it is irrelevant, or evaluate its applicability by focusing
on how the Bill’s exclusions go against core s. 15(2) values.
If s. 15(2) is not engaged, the next step is to examine whether the
distinction created by the impugned law is discriminatory. This is the
stage at which the SCC provided two different approaches in Quebec,
with the majority’s analysis subsequently endorsed in Taypotat. In
Quebec, the Court considered whether Quebec legislation violated
s. 15 by excluding de facto couples from property and civil rights
granted to married couples.105 While the impugned provisions were
facially neutral, they had an adverse impact on de facto couples,
making Quebec an adverse effects case.106 The Court was divided on
the s. 15 analysis, with Justice Abella writing for the majority and
Justice LeBel for the minority.107 Although the Abella J. faction
formed the majority on s. 15, finding a violation of equality rights,
the laws were ultimately upheld because Chief Justice McLachlin
concluded that they could be saved under s. 1. Four justices found no
s. 15 violation,108 while McLachlin C.J.C. found a violation that
could be saved under s. 1.109
In Taypotat, the Kahkewistahaw First Nation Election Code was
challenged under s. 15 for requiring all candidates to have at least a
grade twelve education.110 As a result, Louis Taypotat was barred
104 Ibid at para 16. See also Taypotat, supra note 85 at para 17; Quebec, supra note 84
at para 325.
105 Quebec, ibid at paras 1-3.
106 Ibid at paras 241-43.
107 The difference in approach by the two camps reflected the majority’s desire to
make s. 15 more accessible to Canadians and the minority’s desire to respect
Parliament’s ability to govern without excessive judicial interference. I thank
Professor Ken Norman for many conversations that illuminated concepts like this
for me.
108 Quebec, supra note 84 at para 282.
109 Ibid at paras 423, 432-50.
110 Supra note 85 at para 6.
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from running for office because he could not meet the educational
requirements.111 Similar to Quebec, Taypotat was also an adverse
effects case. In the process of rejecting Taypotat’s s. 15 claim, a
unanimous Supreme Court relied extensively on Abella J.’s judgment
in Quebec.112 In the remainder of this part, I discuss whether Bill C-14
discriminates, either under Abella J.’s approach (subsequently
endorsed in Taypotat), or under LeBel J.’s more stringent standard.
The majority’s analysis in Quebec simply considered whether
the distinction in question was discriminatory for “perpetuat[ing]
disadvantage.”113 While the majority wrote about factors that militate
toward a finding of discrimination, it also noted that the factors in
question did not form an exhaustive list, and should be applied
contextually.114 Likewise, in Taypotat, the Court framed the inquiry
as follows:
[T]he analysis focuses on [whether a law produces] arbitrary—
or discriminatory—disadvantage, that is, whether [it] fails to
respond to the actual capacities and needs of the members
of the group and instead imposes burdens or denies a
benefit in a manner that has the effect of reinforcing,
perpetuating or exacerbating their disadvantage.115
Importantly, a theme that pervades the s. 15 jurisprudence is that
there are groups in Canadian society that have been historically
marginalized; s. 15 seeks to redress this historic wrong.116
In Quebec, the Supreme Court made three principal observations.
First, de facto couples have been historically stigmatized and discriminated
against.117 Second, a law that excludes de facto couples from rights
that are considered fundamental to their married counterparts
contributes to that historic marginalization.118 Lastly, the Court
noted the functional similarity between de facto couples and married
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couples, and how it weakened the case for why the impugned
exclusions were necessary.119 The reasoning in Quebec is applicable
to the present issue. Physically disabled persons are a historically
disadvantaged group. In addition, the group that would qualify for
MAD and people like Lamb are functionally similar to one another.
The Bill C-14 eligibility criteria are an attempt to draw a line denoting
who can receive MAD, but the reality is that such a distinction could
be drawn in many different ways. Succinctly stated, there is not a
wide difference between people like Lamb, who cannot currently
access MAD, and individuals who would qualify for MAD under Bill
C-14. Beyond this, the facts in Lamb are similar to those in Quebec
because both cases concern legislation that confers a benefit unequally
by withholding it from certain groups, such as de facto couples or
persons that do not satisfy the eligibility criteria in Bill C-14. Given
the above, there is a substantial basis for the argument that Bill C-14
creates a distinction that is discriminatory.
The test that the minority applied in Quebec would result in
the opposite conclusion. LeBel J. held that a distinction is only
discriminatory for the purposes of s. 15 if it perpetuates prejudice or
it stereotypes.120 This approach is less flexible than that taken by the
majority and places a higher burden on the claimant. A claimant in
Lamb’s position would have difficulty satisfying this higher threshold.
Beginning with prejudice, Lebel J. wrote that prejudice involves
promotion of the idea that an individual is less worthy of respect
and dignity based on a characteristic that is either enumerated in
legislation or analogous to an enumerated ground.121 While the
subject of the claim in Lamb concerns physical disability, an enumerated
ground, it remains unlikely that Bill C-14 promotes the view that
people like Lamb are less worthy of respect than the broader
Canadian public. With regard to the promotion of viewpoints, the
impugned provisions in the Bill have a neutral effect on people like
Lamb. The eligibility criteria do not promote a good or bad impression
of men and women in Lamb’s position.
Moving to whether the law stereotypes, a claimant like Lamb
faces an additional burden that they may not be able to overcome.
LeBel J. elaborated in Quebec that for a law to stereotype, it must be
“premised upon personal traits or circumstances that do not relate to
individual needs, capacities or merits” of the claimant in the given

119 Ibid at paras 350-53.
120 Ibid at para 185.
121 Ibid at paras 192-200. I have provided a paragraph range for the entirety of LeBel
J.’s discussion of prejudice, given that the SCC’s approach to the concept has
varied over time.
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situation.122 The eligibility provisions list characteristics that attempt
to identify persons for whom MAD may be an option and such
treatment may be desirable. Incurability, an advanced state of disease,
and reasonable foreseeability of death are highly germane characteristics
of an illness prompting potential access to MAD for the suffering
individual. As such, their inclusion in Bill C-14’s eligibility criteria is
not meant to stereotype. Rather, they are directly relevant to the
fundamental question of who should be eligible for MAD. Therefore,
a claimant like Lamb would not be able to satisfy the test applied by
the minority in Quebec.
While the two tests in Quebec yield different results on the question
of Bill C-14, it must be emphasized that Abella J.’s position was
endorsed by a unanimous Court in Taypotat. I discussed the minority’s
framework from Quebec partly to canvass the wide range of arguments
that can be made. More importantly, it was referenced because the
history of s. 15 of the Charter suggests that revision by the SCC of its
approach to equality rights in the future would not be out of the
ordinary. Regardless, the impugned provisions of Bill C-14 appear to
engage s. 15 under the current state of the law. They create a distinction
that excludes persons like Lamb from eligibility for MAD. This
distinction is discriminatory because it disadvantages a historically
marginalized group, the physically disabled who do not satisfy the
eligibility criteria, despite the functional similarity between this
group and persons who in fact satisfy the eligibility criteria.
C. SECTION 1 AND THE OAKES TEST
A law that violates a Charter right can be saved if it can be justified
under s. 1 of the Charter. The relevant test in determining justification
under that section comes from Oakes. It has two stages. First, the law
must have a “pressing and substantial” objective.123 Second, the law
must satisfy a proportionality analysis, which comprises three steps.
First, there must be a rational connection between the law and its
stated objective.124 Second, the law must be minimally impairing of
the right in question.125 Finally, proportionality must exist between
the objective of the law and its effects, both positive and negative.126
Before considering the Oakes analysis, the s. 1 implications of
Lamb being an adverse effects case must be addressed. To reiterate,
adverse effects result from a law that indirectly excludes some
122 Ibid at para 201, citing Law v Canada (Minister of Employment and Immigration,
[1999] 1 SCR 497 at para 53, 170 DLR (4th) 1.
123 Oakes, supra note 31 at 138-39.
124 Ibid at 139.
125 Ibid.
126 Ibid.
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individuals due to its construction. Explicit exclusions result from a
law that clearly identifies individuals and excludes them. This
distinction is crucial because depending on whether an explicit
exclusion or adverse effects are present, the government may face a
different justificatory burden under s. 1. For adverse effects, the
government need only justify why it crafted the law as it did.
Alternatively, in the case of an explicit exclusion, the government
must justify the specificity of that exclusion. In both instances, the
government is asked to justify its actions only.
The impugned provisions in Bill C-14 result in an adverse effect
because they delineate who can and who cannot receive MAD. Lamb
is an individual who falls beyond the boundaries imposed by Bill C-14.
Thus, the Lamb case is based on adverse effects. For that reason, the
government does not need to justify why Lamb herself is excluded; it
need only explain why Bill C-14 is crafted the way it is. This is a
logical conclusion that fairly focuses the government’s burden on
demonstrating why it constructed the Bill as it did. Requiring the
government to justify why it specifically excluded Lamb is nonsensical
because the government did not explicitly exclude Lamb at all. Such
a question would be impossible for the government to answer.
Moving into the Oakes analysis, the first stage requires the purpose
of the impugned law to be pressing and substantial. The purpose
of Bill C-14 is to deliver a system of MAD that respects the wishes of
terminally ill individuals while still protecting vulnerable persons.
This would likely be accepted by a court as a pressing and substantial
objective for two reasons: First, Bill C-14 was drafted in response to
Carter, where the Supreme Court explicitly gave the government time
to enact new legislation concerning MAD.127 Second, the Court
accepted in Carter that protection of vulnerable persons from being
induced to kill themselves in moments of weakness is a pressing and
substantial objective.128 Therefore, the government will be able to
overcome the first stage of the Oakes test vis-à-vis Bill C-14.
The second stage of the Oakes test is the proportionality analysis.
Specifically, the question is whether the government could justify Bill
C-14 in its entirety given the fact that Lamb is an adverse effects case.
With this context, the first step in the proportionality analysis is
whether the restrictions imposed by the eligibility requirements are
rationally connected to the objective of the Bill. This question can be
answered in the affirmative because the test only requires that there be
a connection, not that it be particularly compelling. The connection
here is that the eligibility requirements outline qualities that reasonably

127 Supra note 1 at para 128.
128 Ibid at paras 78, 96.
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relate to a person approaching death and potentially wanting MAD.
Whether this connection is “right” or “wrong” is not something a
court should consider; such determinations are legislative in nature.
Alternatively, an activist court could rule that there is no rational
connection between the specific criteria chosen by Parliament and
the objectives of Bill C-14. While this is a real possibility, it is unlikely
given the strong support that exists for a rational link between the
eligibility criteria and the purpose of the Bill. Nevertheless, it is worth
mentioning that a court less deferential to the government may view
the argument differently. Therefore, while there is a possibility that
Bill C-14 might not pass muster at this stage, the possibility is remote.
The second step in the proportionality analysis is determining
whether the impugned provisions are minimally impairing of the
rights in question. The violations described above flow from the
exclusion of individuals like Lamb from the category of people that
would qualify for MAD. Is such exclusion minimally impairing in the
context of the broader aims of Parliament in crafting Bill C-14? The
SCC faced a similar question in the context of freedom of expression
in Irwin Toy Ltd. v. Quebec (Attorney General).129 The legislation in that
case represented one option of several that could have been taken by
Parliament. The Court expressly stated that as long as legislation has
a reasonable evidentiary basis for its construction, the Court will not
interfere to substitute judicial opinion for Parliament’s.130 However,
the SCC has repeatedly affirmed that it will not defer to the government
at the minimal impairment stage for absolute bans.131 In Carter itself,
it was the absolute ban on assisted death that led the Supreme Court
to conclude that the Criminal Code provisions underlying the ban
were not minimally impairing.132
Two key features of legislation that is minimally impairing can be
observed from these cases. First, the decision to craft the legislation
in the way that the government has chosen, with the resulting effects
on individuals, must be reasonable. Second, an absolute ban will likely
fail and be struck down because such bans are rarely minimally
impairing. Bill C-14’s eligibility criteria can be argued to be reasonable:
the elements that define grievous and irremediable are united by the
common quality that they all describe someone who is both
approaching death and would possibly want MAD. In addition, Bill
C-14 is a nuanced regulatory response compared to the legislation it
replaced. These two points lend strong support to the conclusion that
the Bill is minimally impairing.
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The third step in the proportionality analysis involves balancing
the salutary and deleterious effects of the impugned legislation and
determining whether they are proportionate to one another. Bill C-14
has two salutary effects. The principal effect of the Bill is that it
delivers a system that individuals can utilize to access MAD. In
addition, it also delivers a system that balances the interests of two
different groups. On one hand, eligible individuals wanting MAD
get a system where MAD is provided. On the other hand, disabled
persons also benefit because the Bill imposes an eligibility test that
narrows the category of persons who can receive MAD. In the absence
of such a test, the group of people eligible for MAD would either be
very large or, at worst, would have no limits, allowing the eligibility
criteria to be satisfied by anyone. A loose standard would endanger
vulnerable persons who, despite not wanting MAD, could be
pressured into killing themselves. Fear of such a situation, and a
stated governmental purpose of avoiding such an outcome, swayed
the Supreme Court in Rodriguez to uphold the absolute ban on MAD
at that time.133 The legislative purpose of avoiding such pressures in
the future was also accepted by the Supreme Court in Carter as a valid
objective.134
To repeat, two salutary effects of Bill C-14 can be identified: (1) it
delivers a system for those wanting access to MAD, and (2) it ensures
that the system protects vulnerable persons by way of an eligibility
element. The deleterious effects of the Bill are opposite but related to
the salutary effects. The eligibility criteria act to exclude individuals who
want to access MAD but do not satisfy the requirements. For people
like Lamb, the consequences of this situation are severe. As illustrated
above, the ss. 7 and 15 Charter rights of excluded individuals are
violated by Bill C-14. While s. 7 does not allow for discussion of
societal benefit, the proportionality analysis does. The societal benefit
of a system that allows for MAD while balancing the concerns of
opponents who fear its abuse is great and cannot be discarded lightly.
The negative effects on people like Lamb, while significant and
unfortunate, may be outweighed by these salutary effects. As such,
the third step of the proportionality analysis can be satisfied by Bill
C-14, and in turn, the Bill can be justified under s. 1 of the Charter.
Bill C-14 faces a heavy burden, given the likely conclusion that it
violates both ss. 7 and 15 of the Charter. Nevertheless, the Bill can be
saved under s. 1. For this conclusion to stand, one must presume that
a court will approach Bill C-14 deferentially. I do so because Lamb has
important similarities to other cases that were treated deferentially by
the SCC. In addition, recent cases from the Supreme Court show
133 Supra note 3 at 613-15.
134 Supra note 1 at paras 74-75, 84.
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rising support for deference to legislation in Charter analyses. The
rationale for this presumption is the subject of the remainder of this
paper.
III. CASE LAW AND QUESTIONS OF DEFERENCE
This part will examine past cases where the SCC dealt with legislation
that was created in response to an earlier court decision, like Bill C-14.
By including this discussion, I hope to incorporate lessons from
previous jurisprudence to provide a better understanding of the level
of deference with which courts will approach Bill C-14 and Lamb. I
note at the outset that I do not argue that deference is a discrete step
in the Charter analysis. Instead, it is better described as an overarching
factor kept in mind by judges as they examine the constitutionality
of laws. In this way, identifying whether a law might attract deference
is important because it reverberates throughout the Charter analysis
as a whole. Below, I answer whether Bill C-14 could attract deference
from the courts. First, I ground the subsequent discussion by describing
dialogue theory and how it is a concept that colours deference in
general. Second, I examine two pairs of “second look” cases, focusing
in particular on how deferentially the courts treated them. Third, I
attempt to bring together the lessons from dialogue theory and these
“second look” cases, and explore the attendant implications for how
Lamb will be decided. Ultimately, I argue that the case law suggests a
deferential approach to Bill C-14 is likely.
The phrase “dialogue theory” was coined in an article written in
1997 by Peter Hogg and Allison Bushell.135 The authors argued that
judicial review under the Charter was tamer a process than critics of
the Charter claimed it to be.136 The Charter has structural features that
prevent the judiciary from usurping the legislative role of Parliament.
These safeguards include the notwithstanding clause,137 s. 1,138 and
the internal limits built into certain Charter rights (s. 7, for example).139
Hogg and Bushell’s article generated considerable debate and was
even referenced in decisions by the SCC. In response to criticisms,
they wrote another article in 2007, joined by Wade Wright.140 The
discussion of “second look” cases in the second article is particularly
relevant to the present topic. A second look case is one where a court
considers legislation enacted in response to an earlier court decision.141
135 Peter W Hogg & Allison A Bushell, “The Charter Dialogue Between Courts and
Legislatures” (1997) 35:1 Osgoode Hall LJ 75.
136 Ibid at 79-81.
137 Charter, supra note 5, s 33. See also Hogg & Bushell, ibid at 83-84.
138 Charter, ibid, s 1. See also Hogg & Bushell, ibid at 84-85.
139 See Hogg & Bushell, ibid at 87-88.
140 Peter W Hogg, Allison A Bushell Thornton & Wade K Wright, “Charter Dialogue
Revisited—or ‘Much Ado about Metaphors’” (2007) 45:1 Osgoode Hall LJ 1.
141 Ibid at 19.
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Lamb qualifies as a “second look” case because it concerns a legislative
response to Carter. For the remainder of this part, I discuss two pairs
of cases noted in Hogg, Bushell Thornton, and Wright’s article and
their implications for Lamb. The first pair is R. v. Mills142 and R. v.
O’Connor.143 The second is Sauvé v. Canada (Attorney General)144 and
Sauvé v. Canada (Chief Electoral Officer).145
Mills and O’Connor dealt with the right of an accused to obtain
documents held by third parties potentially relevant to his or her
defense. Section 7 was one of the Charter rights at issue in both cases.
In O’Connor, the Supreme Court established a common law test in an
attempt to balance the rights of the accused against those of the
complainant.146 The government responded to O’Connor by enacting
Bill C-46.147 Interestingly, the new legislation adopted elements of
the common law test created by the SCC in O’Connor, but departed
from the Court’s test in important ways. In particular, more elements
from Justice L’Heureux-Dubé’s minority decision were incorporated
into the Bill.148
Bill C-46 was subsequently challenged in Mills. The principal
argument raised against the law, and accepted by lower courts, was
that it departed from the O’Connor decision too significantly.149 The
SCC addressed this general argument by discussing the broader role
of the judiciary relative to Parliament. Whereas O’Connor laid out one
test, the Court stated that Parliament is free to alter this test (and the
common law in general) or abandon it entirely so long as its ultimate
approach is itself constitutional.150
The O’Connor and Mills cases exemplify a deferential approach
that the SCC has taken toward “second look” cases. Importantly, the

142
143
144
145
146

147
148
149
150

[1999] 3 SCR 668, 180 DLR (4th) 1 [Mills cited to SCR].
[1995] 4 SCR 411, 130 DLR (4th) 235 [O’Connor cited to SCR].
[1993] 2 SCR 438, 64 OAC 124 [Sauvé #1 cited to SCR].
2002 SCC 68, [2002] 3 SCR 519 [Sauvé #2].
The test had two stages. First, it required a determination of whether the documents
in question should be produced to the trial judge (supra note 143 at para 19). To
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Hogg, Bushell Thornton & Wright, supra note 140 at 20.
Mills, supra note 142 at para 43.
Ibid at para 60.
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rationale for this approach stems from broader policy concerns that
are based on the respect that the judiciary must have for Parliament.
In applying this approach, the Supreme Court deferred to legislation
that diverged from its recommended approach. Mills and O’Connor
have parallels to Carter and Bill C-14, subject to some argumentative
issues. First, Mills’s Bill C-46 created a test that was an altered version
of the test created by the Court in O’Connor, which sought to balance
the rights of the accused and complainant. By incorporating
L’Heureux-Dubé J.’s minority decision into the Bill, the government
shifted that balance toward the complainant.151 The question relevant
to Lamb is whether the facts of the MAD issue are sufficiently similar
to warrant importing the approach the Court took in Mills to the
Lamb case. On one hand, Bill C-14 narrows the category of people
who can exercise the right recognized by the SCC in Carter. Viewed
in this light, the Bill may not deserve deference. Alternatively, Bill
C-14 can be characterized as a balancing act between people who
want MAD and vulnerable individuals who fear endangerment by
overly loose regulation of MAD. This characterization reveals that Bill
C-14 is constructed in a way that closely parallels Bill C-46, possibly
warranting deference by the courts.
The next pair of cases is Sauvé #1 and Sauvé #2, and they present
a less deferential approach to “second look” cases. In Sauvé #1, the
Supreme Court unanimously struck down provisions in the Canada
Elections Act152 that denied inmates the right to vote.153 In response,
the government revised the CEA by restricting persons ineligible to
vote to those serving sentences of two years or longer; this new
legislation was subsequently challenged in Sauvé #2. When the
challenge reached the SCC, all parties conceded that s. 3 of the
Charter was indeed violated by the impugned provisions. As a result,
the only question was whether the violation could be justified under
s. 1.154 McLachlin C.J.C., in a scathing judgment for the majority,
held that the impugned provisions failed at the rational connection
stage,155 though she only timidly accepted that the impugned provisions
had a pressing and substantial objective.156 In her judgment, she also
addressed dialogue theory and warned that it “should not be debased
to a rule of ‘if at first you don’t succeed, try, try again.’”157 If a law is
enacted in response to a previous decision, that quality in itself does
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not immunize it against Charter scrutiny. This is especially so when
new legislation has only made a more comprehensively Charterviolating law less comprehensive in scope. The test remains whether
the new law is Charter-compliant, independent of its past history.158
In the end, in Sauvé #2, McLachlin C.J.C. dismissed the deference
argument in favour of a firm stance against the government’s revised
legislation.159 The legislation was ultimately struck down.160
Justice Gonthier wrote for the dissent and argued that the revised
CEA complied with the Charter. His disagreement with the majority
concerned the nature of the question before the Court. Gonthier J.
wrote that the government’s argument was based on “philosophical,
political and social considerations” that could not be proven
empirically.161 He argued that the reasons advanced by McLachlin
C.J.C. were reasonable in their own right, viewed from their own
philosophical foundation, but the same could be said of the government’s
reasons.162 According to Gonthier J., in situations involving competing
social or philosophical viewpoints, courts should not substitute their
beliefs for those of governments regarding proper policy.163 Echoing
McLachlin J. (as she then was) and Iacobucci J. in Mills, Gonthier J.
wrote that “[t]he decision before this Court is therefore not whether
or not Parliament has made a proper policy decision, but whether or
not the policy position chosen is an acceptable choice amongst those
permitted under the Charter.”164 Gonthier J. found that the revised
legislation could be justified under s. 1 of the Charter.165 I note here
that McLachlin C.J.C.’s judgment remains the law in force, but
Gonthier J.’s judgment is important to consider because it represents
four justices of the Court. Nevertheless, McLachlin C.J.C.’s judgment
is why the Sauvé cases present a less deferential approach to “second
look” cases overall.
The cases discussed above offer conflicting predictions for how
much deference a court would give Parliament under Charter
examination of Bill C-14. However, Mills is more persuasive in this
instance. In O’Connor, the Supreme Court created a common law test.
Similarly, it created a common law test in Carter that outlined who
could receive MAD. After both cases, Parliament created new legislation
that built on the associated common law tests. While Bill C-46 shifted
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the doctrinal balance struck by the Court in O’Connor, Bill C-14
narrowed the common law test created in Carter. In both instances,
regardless of the specific sort of alteration, Parliament altered a
common law test created by the Supreme Court. This is different
from the revisions that Parliament made to the CEA following Sauvé
#1, which superficially narrowed what was initially a blanket restriction
on inmate voting to those individuals serving sentences longer than
two years. In Mills, the Supreme Court faced a genuine attempt by
Parliament to respond to O’Connor, evidenced by the implementation
in Bill C-46 of what was largely the same framework as the previous
common law test. In contrast, in Sauvé #2 the SCC faced legislation
that largely ignored its earlier decision. The text of Bill C-14 itself, the
process that led to its creation, and its general incorporation of many
of the ideas raised in Carter make it more similar to Bill C-46 in Mills
than the revised CEA in Sauvé #2. This closer parallel supports the
proposition that the deferential approach used in Mills is more
applicable to Lamb than the rationale in Sauvé #2.
The minority judgment in Sauvé #2 is also important to consider.
Gonthier J.’s criticisms regarding competing social and political
foundations are germane to an analysis of Bill C-14. His ideas are
closely related to the general concept that the courts will defer to
Parliament when legislation attempts to balance competing policy
concerns. Bill C-14 satisfies this criterion sufficiently to merit a
deferential approach. Sauvé #2 is too distinct from the issue in Lamb
to import the methods used by the majority in that case. The
minority judgment, however, is persuasive in its suggestion that
more deference would be given to Bill C-14.
The judiciary maintains a careful balance of power with
Parliament. Previous jurisprudence regarding deference demonstrates
the difficulty in maintaining the appropriate balance. This is
particularly true with “second look” cases. While cases like Sauvé #1
and Sauvé #2 provide examples of a less deferential judicial approach
to legislation, Mills and O’Connor suggest that the opposite might be
appropriate. Based on the similarities between Lamb and the latter
pair of decisions, as well as the minority comments in Sauvé #2, I
conclude that Bill C-14 will be treated deferentially by the courts.
IV. BROADER POLICY CONCERNS THAT SUPPORT
DEFERENCE
The specific nature of this paper is narrow; I attempt to predict how
the courts will decide Lamb. However, this topic’s relevance, though
felt most intimately by people like Lamb, will reverberate throughout
the legal community. The broader issue at play is the role of the
courts in shaping Canadian policy. How the jurisprudence of ss. 7, 15,
and 1 of the Charter will be applied against the facts in Lamb depends
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largely on questions of deference and, more broadly, how the courts
view their own role relative to that of Parliament. So far, I have
compared previous case law with the facts of Lamb to argue that Bill
C-14 will be treated deferentially. However, the reality is that the issue
of deference is not as analytical as s. 7 arguments are. While previous
cases like Mills are authorities that will undoubtedly influence the
courts in some measure, there remains some room, whatever the
degree, for subjective biases to influence their decisions. It is that
potential for subjective bias that I attempt to address in this section.
In doing so, I will explore broader policy reasons to supplement the
arguments made in Part III. First, I argue that in Carter, the Supreme
Court issued a prescriptive judgment that was inappropriate. For that
reason, Lamb is a good opportunity to step away from Carter. Next, I
look to recent SCC case law that demonstrates an appetite by the
Court for judicial conservatism. Succinctly stated, beyond my earlier
argument that Bill C-14 will be treated deferentially, I argue why the
courts should be judicially conservative in their treatment of Bill C-14.
First, I examine the implications of the Supreme Court’s decision
to include “grievous and irremediable” in the Carter framework.
Endorsing Bill C-14 as constitutional would allow the courts to
reverse the prescriptive judgment in Carter, which was arguably an
overreach by the SCC. To begin, a prescriptive judgment is one that
creates a common law definition or standard.166 The phrase “grievous
and irremediable”167 was an unnecessary appendage to the declaration
that the impugned legislation in Carter violated s. 7 of the Charter. If
grievous and irremediable were excluded and the SCC merely
declared that the impugned provisions violated s. 7, the effect would
be the same. Parliament would still be required to enact new legislation
with respect to MAD. By adding “grievous and irremediable,” the
Court invited the fallacious interpretation by members of the public
that Carter granted a right to MAD to Canadians. The dangers of this
addition became evident in the four-month period following Carter’s
release, when individuals could apply to superior courts for permission
to receive MAD, provided they met the Carter criteria. This period is
a vivid example of the judiciary usurping the legislative role of
Parliament by implementing a de facto regulatory system overseeing
MAD, clearly illustrating the dangers of judicial overreach. It follows
that Lamb presents an ideal opportunity for the Supreme Court to
affirm the role of Parliament as policy maker and correct its earlier
mistake.
A counter position to the argument above would be to note that
prescriptive judgments are not uncommon and the Supreme Court
166 This definition is based on general observation of the cases referred to in this part.
167 Carter, supra note 1 at para 127.
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has issued them before.168 I address this criticism by arguing that
prescriptive judgments are inherently inappropriate and should be
issued cautiously and only when needed. In the alternative, the
unique nature of MAD makes a prescriptive judgment inappropriate
in the circumstances of the Lamb case at the very least. The role of the
judiciary in Charter analyses is to determine whether the law in
question satisfies the Charter. In doing so, a court’s judgment highlights
the parameters of a given Charter right. A restrained approach is
appropriate because it respects the proper role of the courts as an
ultimate guard against an overzealous Parliament. This argument can
be illustrated by examining the parallels and similarities between
prescriptive judgments and the act of reading down. Reading down is
an interpretive tool169 where a court interprets a law to be Chartercompliant despite plausible interpretations of the law that would
violate the Charter.170 In both instances, the court creates a common
law definition or standard, either imposing it upon legislation or
creating it from nothing in the absence of statute. Iacobucci J. criticized
reading down because he thought it upset the balance between the
judiciary and Parliament.171 There is merit to this reasoning because
reading down essentially redesigns a provision, an action that properly
falls within the powers of Parliament. Moreover, the authors of
dialogue theory, which at the very least reassures judicial activists in
the courts, themselves disagree with the practice of reading down.172
They argue that it goes against dialogue theory. By reading down
legislation and finding it constitutional afterwards, the courts remove
the role of Parliament in crafting subsequent, responsive legislation.173
In this way, reading down is essentially a type of prescriptive judgment,
if not a tool that closely parallels prescription. From this observation,
it follows that criticisms of reading down echoed by Iacobucci J. or
the authors of dialogue theory would apply equally to prescriptive
judgments. For that reason, pointing out other instances where the
SCC has issued prescriptive judgments does not detract from my criticism
of the Carter decision. That judgment, like any other prescriptive
decision, ultimately encroached upon the role of Parliament. For that
principal reason, it was inappropriate.
In the alternative, a prescriptive judgment was inappropriate
in the Carter context because the issue was uniquely extra-legal. It
168 See e.g. Canadian Foundation for Children, Youth and the Law v Canada (Attorney
General), 2004 SCC 4, [2004] 1 SCR 76 [CFCYL]; Little Sisters Book and Art Emporium
v Canada (Minister of Justice), 2000 SCC 69, [2000] 2 SCR 1120.
169 It arguably also characterizes a subspecies of prescriptive judgments.
170 CFCYL, supra note 168 at para 215.
171 Hogg, Bushell Thornton & Wright, supra note 140 at 11-12.
172 Ibid at 13.
173 Ibid.
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concerned medicine and morality in addition to the law. Of course, all
laws are non-legal to an extent, but MAD is unique because of the extent
to which judges are ill-equipped to deal with some of the attendant
issues. This is overall unsurprising; the societal decision on when a
person may commit suicide is ultimately a policy-laden question.174
Subject to the Charter, the judiciary’s role is the enforcement of
whatever decision society, through the elected government, arrives
at. A court should be cautious in the establishment of policy on an
issue like MAD because its role should largely be isolated to the
enforcement stage.175 A prescriptive judgment is the opposite of this
restrained approach and risks courts making decisions with far-reaching
implications on issues where they may not have the required expertise.
Advocates for judicial restraint can find support for their position
on the SCC.176 Justice Brown was notably vocal in several decisions
in 2016 on judicial restraint. Three cases are particularly relevant; in
each, Brown J. wrote as part of the minority. The first is R. v. K.R.J.177
The appellant challenged, under s. 11(i) of the Charter, the retrospective
application of amendments to the Criminal Code in 2012, including
s. 161(1)(c), which empowers judges to prohibit sexual offenders
from having any contact with persons under the age of sixteen,
and s. 161(1)(d), which allows judges to prohibit the use of the
internet by the sexual offenders.178 Justice Karakatsanis’s treatment
of s. 161(1)(c) at the third stage of the proportionality analysis in
the Oakes test is noteworthy. She found that the provision, when
applied retrospectively, had speculative benefits based on insufficient
evidence.179 At the same time, the deleterious effects were real and
substantial.180 Brown J. wrote a dissent, agreeing with Karakatsanis
J.’s conclusion on s. 161(1)(d) but disagreeing with her conclusion on
s. 161(1)(c). Specifically, Brown J. took issue with the evidentiary
standard that the majority applied to the government at the s. 1
justification stage.181 He warned against an overly strict approach to
salutary and deleterious effects given the more amorphous elements
174 Compare the issue of MAD to criminal trial delay (see R v Jordan, 2016 SCC 27,
[2016] 1 SCR 27), with which courts would arguably have greater expertise.
175 I recognize that this argument generalizes. Courts undoubtedly play a role in
Canadian policy making. The main thrust of the argument is that the further a
law is removed from purely legal topics that a court has experience with, the more
cautious it should be in making decisions that set policy on those topics.
176 See e.g. Benjamin Perrin, “The Supreme Court vs. Parliament: Supreme Court of
Canada 2016 Year in Review” (2016) Macdonald-Laurier Institute, online:
<http://www.macdonaldlaurier.ca/files/pdf/MLI_SupCourtYrReview_2016_Fweb.pdf>,
archived: <https://perma.cc/DVV4-22AP> at 4-5, 8-9, 12-14.
177 2016 SCC 31, [2016] 1 SCR 906.
178 Ibid at paras 3-4.
179 Ibid at paras 89-90, 92.
180 Ibid at paras 81-83, 91.
181 Ibid at paras 142-45.
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that the proportionality analysis attempts to balance, factors that are
“more abstract and philosophical” than the “practical impacts and
benefits” of legislation.182 This comment has direct relevance to Bill
C-14’s eventual journey through the courts, though its relevance is
not isolated to the final step of the proportionality analysis. In fact,
it reflects a more deferential approach to situations where the
government is responding to a complex social issue, whether it be
how to appropriately denounce sex offenders or where to draw the
line on eligibility for MAD. Arguably, Brown J.’s comments suggest
that he might hold the government to a less burdensome standard
throughout the Oakes analysis if Lamb reaches the SCC. At the very
least, his comments provide support for judges in lower courts in
applying a similarly low standard.
Two other cases worth mentioning are R. v. Lloyd183 and R. v.
Saeed.184 In Lloyd, the SCC dealt with mandatory minimum sentences;
Brown J. wrote a for a three-person dissent. Although the minority’s
judgment was rather specific to the facts of the case, a general
observation can be made. Brown J. took issue with McLachlin C.J.C.’s
application of s. 12 of the Charter to the impugned provisions, stating
that her approach left little chance for the government to successfully
defend its legislation.185 Again, this comment reflects Brown J.’s
leanings toward a more deferential approach to legislation. I include
discussion of Lloyd because Brown J. persuaded Justices Gascon and
Wagner to join him in dissenting.
In Saeed, the appellant was subjected to a penile swab; he argued
that it violated his s. 8 Charter rights.186 The majority dismissed the
appeal187 but created a test for when penile swabs can be conducted.188
While Karakatsanis J. agreed with the conclusion, she disagreed with
the majority’s analysis. She criticized its test on penile swabs,189
arguing that the determination of when a swab is appropriate should
be left to Parliament, without the Court’s comments on what the
appropriate test is.190 Karakatsanis J.’s views reinforce arguments
made in this section regarding prescriptive judgments, but it should
be noted that they represent the opinion of only one justice.191
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Overall, Lloyd and Saeed indicate that support exists on the SCC for
more deference to government. Though Brown J. has been especially
vocal, he has been joined by other justices on occasion in advocating
for judicial deference. Karakatsanis J. has also shown an appreciation
for deference.
To summarize, in addition to the cases that dealt with similar
issues and were treated deferentially, the courts have reason to treat
Bill C-14 deferentially given the history of the Bill itself. Bill C-14 is a
response to an overly prescriptive judgment by the SCC, one that
threatens the balance between Parliament and the judiciary. If Lamb
reaches the SCC, the Court will have the opportunity to step away
from Carter and affirm to the Canadian public that the duty of policy
making is beyond the jurisdiction of the judiciary and rightfully
remains solely with Parliament.
V. CONCLUSION
My principal goal with this paper was to answer the basic question of
whether Bill C-14 is constitutional. However, in doing so, I inevitably
touched on broader issues concerning the role of the judiciary in
shaping Canadian policy. Given the liveliness of discussion of MAD,
as Lamb will undeniably work its way through the court system, I
began by providing a Charter analysis of Bill C-14, in a manner
similar to how a court will likely deal with the case. The purpose of
this approach is simple; Bill C-14, though conceptually similar to the
Criminal Code provisions it replaced, is fundamentally different and
invites a distinct Charter analysis. It is, therefore, highly likely that
the courts will engage in Charter analysis of Bill C-14 in Lamb.
Performing that analysis, it becomes apparent that the question of
whether Bill C-14 will be saved depends largely on how much deference
the courts will give to the government, as drafter of the legislation. In
Part III, I sought to answer this question. I examined two pairs of
“second look” cases and concluded that, based on the minutia of the
MAD issue, courts will likely give a great degree of deference to Bill
C-14. Lastly, I departed from conventional legal analysis in Part IV and
attempted to make a broader normative argument, to supplement
Part III, that courts should give deference to Parliament in assessing
Bill C-14 and ultimately endorse its constitutionality. In doing so, the
courts could step back from the SCC’s decision in Carter and reaffirm
the proper roles of the judiciary and Parliament in the Canadian legal
system. In addition, recent cases were explored to highlight a contingent
on the SCC that has shown willingness in the last year to exercise
judicial deference. Overall, I maintain my original contention that
Bill C-14 is constitutional and will withstand constitutional challenge
in Lamb.

