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A Review of Merger & Acquisition Preliminary Considerations -  
Non-Disclosure Agreements and Letters of Intent 

 
 

I.   Introduction 

Due to the complex nature of merger & acquisition (“M&A”) business transactions, there are various 

agreements often entered into at the time of preliminary discussions.  The purpose of this presentation 

is to explore the characteristics of these various agreements from a practical standpoint.  

Often the first agreement a client will sign is a Non-Disclosure Agreement (sometimes referred to 

herein as a “NDA”), also often referred to as a Non-Disclosure and Confidentiality Agreement, or 

some variation of those names.   

The next agreement a client will typically sign, should the parties wish for the proposed transaction to 

proceed or potentially proceed, is a Letter of Intent (sometimes referred to herein as a “LOI”) or 

Memorandum of Understanding.  A Letter of Intent or Memorandum of Understanding will establish 

the parameters and proposed terms of a potential agreement between the parties; however, these 

agreements are typically meant to be non-binding on the parties, or at least substantially non-binding. 

We will touch on both Letters of Intent and Memoranda of Understanding, but the purpose of this 

presentation will largely focus on Letters of Intent. 

Ideally, clients will seek the input and guidance of legal counsel before signing a Non-Disclosure 

Agreement or Letter of Intent or may even engage legal counsel to prepare an appropriate form of 

such agreements; unfortunately, this is often not the reality, and legal counsel is frequently presented 

with already signed agreements. Accordingly, legal counsel must navigate these agreements to the best 

of their ability to assist the client given the circumstances. Although agreements signed without legal 

advice are often cause for trepidation, the purpose of this discussion is to focus on practical 

considerations, when assisting clients, regardless of the circumstances. 

II.   Non-Disclosure Agreements 

Although one would assume that a seemingly standard form document like a Non-Disclosure 

Agreement would be straightforward, they vary drastically in practice. By way of illustration, Non-

Disclosure Agreements can range in length and some contain substantial detail and may be very 

specific to the circumstances, whereas others contain very little detail and are often generic templates. 

Foundational to Non-Disclosure Agreements, naturally, is the requirement that they be signed by both 
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parties to the proposed transaction.  It is worth noting that often confidential information flows strictly 

from one disclosing party to one recipient party, but there are also circumstances where confidential 

information flows both ways, such that a mutual NDA is appropriate.  It is important to read and 

consider the terms of a proposed Non-Disclosure Agreement carefully, as they may not work for all 

parties and in all circumstances.  Specifically, we have noted recently that certain generic templates 

(particularly older templates) may not include provisions which properly address the flow and 

handling of electronic information and digital data.  

A. Sample Non-Disclosure Agreements and Standard Provisions   

We have attached to this paper, as Appendices “A” and “B” respectively, a basic Non-Disclosure 

Agreement as well as a somewhat more specific and detailed Non-Disclosure Agreement.  Below we 

also have listed several common provisions contained within a Non-Disclosure Agreement (though 

certainly not exhaustive), along with several practical considerations and observations: 

1.  Interpretation/Definitions  

• Often the definition of “Confidential Information” is quite lengthy and with shorter 

NDA’s can comprise a good portion of the overall agreement, so it should be 

considered carefully 

• The definition of “Confidential Information” will typically clarify what information 

would qualify and from the discloser’s perspective it should include all information, 

unless specifically excepted (for instance information in the public domain (not due to 

the actions of the recipient party, broadly speaking), information lawfully disclosed to 

the recipient party by a third party, when legally required to disclose information, or 

when agreed to expressly by the disclosing party) – the details of these exceptions are 

normally contained within the definition of “Confidential Information”, or elsewhere 

within the NDA 

• Some recipient parties will attempt to place a positive obligation on the disclosing 

party, for instance requiring any information meant to be confidential be marked as 

such, but the disclosing party should keep the applicability of the NDA as broad as 

possible and avoid placing any unnecessary limitation or burden on itself 

• The concept of “Representatives” or “Advisors” is important, as that establishes 

individuals who are entitled to receive the confidential information (but on the 

condition these individuals treat such confidential information in accordance with the 

NDA) 



4  

 

2.  Confidentiality Obligations 

• The NDA shall set out the basic parameters and mechanics respecting the permitted 

use of the confidential information (normally limited to considering and analyzing the 

business opportunity), restricting even disclosing that discussions are taking place, and 

the return and destruction of the confidential information 

3.  Ownership/Intellectual Property Rights 

• Confirmation that all confidential information and intellectual property rights remain 

the property of the disclosing party 

4.  Accuracy and Completeness 

• The disclosing party wants to ensure that it is not making any representation or 

warranty respecting the accuracy or completeness of the confidential information and 

that the disclosing parties and its representatives shall not be liable for any use and 

reliance by the recipient party 

5.  Remedies 

• The disclosing party should consider a provision confirming that in the event of 

breach, irreparable harm may be caused such that monetary damages may be 

insufficient, and that other relief may be sought, such as equitable relief including an 

injunction 

6.  Term  

• The disclosing party shall ensure the covenants contained within the NDA shall 

survive the continue indefinitely – as we will discuss below recipient parties have been 

trying to establish finite terms within NDAs more recently 

7.  Governing Law 

• The disclosing party should insist that Saskatchewan be the governing law jurisdiction, 

or wherever the disclosing party and/or business being considered are located; recipient 

parties from other jurisdictions frequently try to include their homes jurisdiction for 

governing law purposes, but that is not ideal and leads to uncertainty as to legal rights, 

enforceability, etc.   

8.  General Provisions 

• Many standard general provisions will be included, but of specific note there should be 

a restriction preventing assignment of the NDA without written consent (especially by 

the recipient party) 
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B. Recent Trends and Observations 

Anecdotally, as it relates to NDAs in general, we have observed several recent issues that warrant 

comment.   

Firstly, it has become common for the recipient party, often a prospective purchaser, to include a 

provision within the Non-Disclosure Agreement establishing a finite term (for instance two years), 

after which time the Non-Disclosure Agreement is at an end.  Most Non-Disclosure Agreements we 

have seen historically do not contain a finite term, which makes sense as the disclosing party does not 

want the confidential information to be used by the recipient party (at least not if the transaction 

doesn’t proceed and close), but this has become a common request.  Obviously, confidential 

information disclosed can be very sensitive, but also proprietary in nature, especially in the case of 

intellectual property, customer, and contact lists, etc. (which go far beyond merely sensitive 

information, such as financial documents and particulars).  We have typically seen NDA’s containing 

a finite term originating from recipient parties and counsel from the United States, though not 

exclusively.   

Secondly, another common issue we have experienced pertains to clauses addressing the return of or 

destruction of the confidential information provided.  Specifically, an issue often arises with respect to 

electronic information and digital data provided, and how to address automated back up procedures of 

the recipient party.  Often the recipient party contends that they cannot confirm definitively the 

destruction or deletion of all electronic information or digital data, due to automated back up systems.  

Often these recipient parties will try to simply permit the electronic information and digital data to be 

maintained by their automated back up systems, but that is not acceptable from the perspective of the 

disclosing party we try to negotiate the inclusion of terms to better protect and serve the disclosing 

party.  Below we have included a sample clause, with the initial proposed language struct struck out 

and replacement language in bold font.  We desire to of course positive obligations on the recipient 

party to adhere to the provisions of the Non-Disclosure Agreement, notwithstanding issues created by 

the automated back up system of the recipient party.  

Except to the extent otherwise authorized by the Vendors in writing, the 
Recipient shall promptly destroy or return to the Vendors all documentation 
and other tangible manifestations of, or relating to, the Confidential 
Information, including, without limitation, any notes or other writings made 
by the Recipient that incorporate, or are based upon, the Confidential 
Information (without retaining any copy thereof) in the event that the 
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Potential Acquisition does not proceed, or as requested by the Vendors at 
any time. However, nothing contained herein shall be construed to prohibit 
the Recipient from retaining electronic information maintained in 
compliance with its digital data retention and automated back-up procedures.  
Despite the foregoing provisions of this Section __, the Recipient may 
retain data or electronic records containing the Confidential 
Information solely for the purposes of backup or recovery, so long as 
such data or records are not accessible in the ordinary course of 
business and are not accessed except as required for backup or recovery 
purposes. The Recipient shall keep such retained Confidential 
Information confidential, subject to the terms of this Agreement. The 
Recipient shall permanently delete any data or records that are restored 
or otherwise become accessible in the ordinary course of business. 

Thirdly, we have recently seen unusual provisions contained within a Non-Disclosure Agreement, in 

an attempt for one of the parties to gain an advantage over the other.  For instance, we recently had a 

client presented with a Non-Disclosure Agreement with respect to a proposed transaction, whereby 

our client would be selling its business.  Contained within the Non-Disclosure Agreement were 

extensive exclusivity provisions, prohibiting the disclosing party from pursuing any other 

opportunities, notwithstanding that the Non-Disclosure Agreement they would be entering into with 

that party was preliminary, and there was no Letter of Intent entered into between the parties, and no 

substantial consideration had been received from that recipient party.  It is always a good idea to 

review all agreements carefully and identify and remove inappropriate provisions.   

III.   Letters of Intent 

O’Brien’s provides the following with respect to Letters of Intent and Memoranda of Understanding:  

Letters of intent and memoranda of understanding are tools frequently used 
to outline the terms of an intended future agreement. They are used to put 
into writing the most essential terms of a deal. However, there are 
differences between them. 

A letter of intent (LOI) is a document outlining one or more agreements 
between two or more parties before the agreements are finalized.  

An LOI is often a less formal document that is typically signed only by the 
party suggesting the terms. LOIs resemble short, written contracts, but are 
usually in tabular form and not binding on the parties in their entirety. Many 
LOIs, however, may contain provisions that are binding, such as those 
governing non-disclosure, governing law, exclusivity, or covenants to 
negotiate in good faith. 

Memoranda of understanding (MOU) often involve multiple parties. These 
documents typically represent understandings achieved by the parties; 
understandings that will be included in the final contract or agreement. 
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They are typically used in commercial transactions and are intended to 
establish that the parties agree on the “essential” terms of a proposed deal - 
after all, if you don't agree on things like price, financing and 
commencement dates, you want to know that right away. 

Like a letter of intent, a memorandum of understanding outlines an 
agreement between two or more parties and is usually produced before a 
final, formal contract. The primary difference between the two is that 
a letter of intent is not to be binding, whereas a memorandum of 
understanding is considered binding and carries weight in a court of law. 

[O'Brien's Encyclopedia of Forms, Division I - Commercial and General 
O'Brien's Div. I § 23:371] 

It is worth noting the difference between and Letters of Intent and Memoranda of Agreement, from a 

legal standpoint, but as mentioned we will focus on Letters of Intent for the purpose of this 

presentation, which is what we see most frequently with respect to proposed M&A transactions.  

Letters of Intent also vary drastically, in practice. Much like Non-Disclosure Agreements, a Letter of 

Intent can range in length and detail.  Letters of Intent are meant to be largely (or sometimes wholly) 

non-binding, which should be clearly stated within the Letter of Intent, so there is no 

misunderstanding between the parties.  Letters of Intent are signed by both parties to a proposed 

transaction. 

A. Sample Letter of Intent and Standard Provisions   

We have attached to this paper, as Appendix “C” a relatively standard Letter of Intent.  The provisions 

of a Letter of Intent will vary depending on the nature of the proposed transaction, for instance 

whether it is a share or asset purchase and sale.  Below we have listed several of the common terms 

contained within a Letter of Intent (though certainly not exhaustive), several which we will comment 

on further, again focusing on practical considerations and observations: 

1.  Purchase Price  

• The anticipated purchase price would normally be included in the LOI, and based on 

key financial metrics which would have already been provided by the disclosing party 

to the recipient party (after the signing an NDA)  

• Depending on the level of detail of the LOI and nature of the deal, this can include any 

anticipated working capital requirement, possible assumption of accounts payable and 

debt obligations, and or other standard adjustments  

• The LOI should also set out particulars of the assets being included (and excluded) 
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2.  Deposit 

• Many Letters of Intent do not contain deposits at all, and when they do, the deposits 

are often refundable (prior to the removal of conditions), so while a deposit may 

represent at least a gesture that a party is sincere, there is typically a substantial period 

of time, often right up until closing, where these won’t be any non-refundable amount 

the vendor would realizing upon should the transaction not close (short of a potential 

lawsuit or negotiated settlement) 

• Sometimes non-refundable deposits are successfully negotiated, however, and paid by 

the party interested in the acquisition, which can be paid at the outset, or perhaps once 

certain concerns are satisfied 

• Substantial work and expense can be expended by both parties, including requirements 

and due diligence requests and materials to be prepared and provided, such that a 

potential vendor can reasonably require the coverage of at least some expenses 

3.  Inventory 

• Another key component of the LOI, where applicable, will be the required inventory 

level, adjustments in the event of a deviation from the inventory peg chosen, 

acceptable inventory range, potentially a cap on the inventory, as well as certain 

parameters respecting current vs. stale inventory 

4.  Definitive Agreement and Ancillary Agreements 

• The LOI will include a requirement that the parties prepare and enter into a definitive 

agreement, typically by a certain date, which definitive agreement will contain many 

of the terms set out within the LOI and otherwise be a customary agreement 

considering the nature of the transaction (with customary representations, warranties, 

covenants and indemnities – this is obviously quite subjective) 

• The LOI may also contemplate other ancillary documents and proposed terms, which 

often includes a Non-Competition and Non-Solicitation Agreement, Assignment of the 

Lease Agreement (or a new Lease Agreement), Escrow Agreement (respecting a 

holdback) and potentially an Employment Agreement or Consulting Agreement with 

the outgoing principal(s) and/or key employees  

5.  Anticipated Closing Date and Mechanics 
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• There will normally be an anticipated closing date, as well as other potential dates, 

such as a condition removal date and perhaps a date for the definitive agreement to be 

completed and signed, as mentioned above  

• Often delays happen and these dates will lapse, which leaves the parties in a ‘grey 

area’ so the LOI should be amended to ensure it stays current and effective between 

the parties 

6.  Confidentiality 

• Notwithstanding the NDA normally already in place, often a separate provision is 

included within the LOI 

7.  Exclusivity 

• There will also be an exclusivity period (usually a fixed period of time) such that the 

potential vendor agrees not to market or negotiate or discuss potential transactions with 

other potential purchasers 

8.  Acting in Good Faith 

• The LOI typically contains a clause that the parties will negotiate and act in good faith 

9.  Due Diligence/Inspection and Access to Information 

• The potential vendor will agree to provide a broad ability for the potential purchaser to 

conduct due diligence – this will often include the delivery of authorizations and 

consents for due diligence searches with regulators and third-parties as well as all 

material contracts for review, but can also include the physical inspection of the assets 

(which can include formal, third-party inspections, such as a building inspection) 

• The potential purchaser may also want to speak with employees, at least certain key 

employees and while this is a fair and logical request, it does cause angst for the 

vendor, as it widens the scope of those who know what is happening, not to mention 

what may be said during such meetings 

10.   Conditions 

• Specific conditions may be listed within the LOI or may simply reference the inclusion 

of typical conditions be included within the definitive agreement, such as good title to 

the assets being purchased, the purchaser obtaining financing, necessary and 

acceptable negotiation of ancillary agreements (such as a new lease and/or obtaining 

proper consents), carrying on business in the ordinary course, no material adverse 

events, no unusual expenditures or changes, and the usual representations and 

warranties  
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11.   Fees, Expenses and Indemnification 

• Sometimes this is not specifically addressed in the LOI, or is perhaps assumed, but 

typically the parties are responsible for their own fees, subject to a different 

arrangement (discussed above) 

12.   Binding and Non-Binding Provisions 

• The LOI should contain a provision setting out clearly which provisions are to be 

binding and non-binding  

13.  Termination 

• It is good practice to clearly set out the termination particulars, which may include the 

failure to enter into the necessary definitive agreement(s) within the timeframes set out 

in the LOI, and can also include the right for either party to terminate the LOI 

immediately in the event of a material breach by the other, or the failure of the 

proposed purchaser to satisfy a condition (when applicable) 

14.  Employees 

• What will happen with the employees of the business should be addressed and ideally, 

from the vendor’s perspective, all (or most) employees will remain employed and carry 

on with the business on terms no less favourable than current employment terms– 

obviously the mechanics and logistics will vary based on whether there is a share or 

asset purchase – this can be a sensitive topic and is important to address properly 

• The mechanics of the transition of employees, including the timing and mechanics of 

notice, should be contemplated in the LOI, to avoid uncertainty later 

15.   Transitional Services 

• Another aspect to consider, which sometimes is not, is the transition services to be 

provided by the principal(s) of the vendor party, which the details may include time to 

be spent (hours per day/week and number of weeks or months) and whether the 

principal(s) would receive separate remuneration for these services or whether such 

services would be considered part of the overall transaction – we find this often arises 

as part of the negotiation of the definitive agreement and tends to be awkward, which 

may be avoidable with some initial consideration 

16.   Non-Competition and Non-Solicitation  

• Further to our comments above, normally the principal(s) will be required to enter into 

a non-competition and non-solicitation agreement and the basic terms should be 

included at the LOI stage (length of time and geographical restriction) 
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17.   Governing Law 

• As with the NDA (and frankly many contractual agreements) the disclosing party 

should insist that Saskatchewan be the governing law jurisdiction, or wherever the 

vendor party and/or business being considered are located   

18.    General Provisions 

• Many standard general provisions will be included, but of note there should be a 

restriction preventing assignment of the LOI without written consent 

 

Letters of Intent can be wholly non-binding, but normally several provisions will be binding, as 

specially set out in the Letter of Intent.  Common binding provisions include the following provisions 

listed above: #2 (Deposit), #6 (Confidentiality), #7 (Exclusivity), #8 (Acting in Good Faith), #11 

(Fees, Expenses and Indemnification), #12 (Binding and Non-binding Provisions), #13 (Termination) 

and #17 (Governing Law). 

Even when provisions within a Letter of Intent are specifically non-binding, that of course does not 

mean that those provisions can be ignored, or that one is starting from scratch when negotiating and 

drafting the definitive purchase and sale agreement.  When the definitive purchase and sale agreement 

is being negotiated, parties will often return to the Letter of Intent and cite what was and was not 

included and contemplated. Accordingly, it is important for parties to carefully consider what is and is 

not included.  Provisions within a Letter of Intent may not be legally binding, in that there is no legal 

agreement contemplated with respect to certain provisions, but a party may be practically bound when 

negotiating and drafting the definitive agreement.  Parties to a Letter of Intent can also challenge 

whether it should in fact be binding, depending on the intention of the parties, so one must always be 

cognizant of all possibilities.   

More sophisticated parties may spend time preparing a more formal Letter of Intent, which may 

include detailed anticipated provisions and anticipated structure of the transaction.  Letters of Intent 

will sometimes even include a detailed term sheet as a schedule or appendix.  Sophisticated parties 

will also formally amend the Letter of Intent, as circumstances change, to ensure that the provisions 

remain current and accurate, as they recognize the Letter of Intent remains an integral component of 

the overall transaction.   
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IV.   Conclusion 

It is important to spend an appropriate amount of time drafting and reviewing preliminary documents, 

including the Non-Disclosure Agreement and Letter of Intent, and to not treat such documents as 

“throw away” documents, given little thought.  Strong preliminary documents will assist the 

transaction progress in an orderly fashion and will assist with drafting the definitive agreement and 

ancillary documents.  As mentioned earlier, sometimes a client will have signed a Non-Disclosure 

Agreement and/or Letter of Intent prior to consulting counsel, which is unfortunate, but sometimes 

unavoidable.  To avoid such a situation, it is a good idea to educate clients about the importance of 

such matters, including preliminary considerations, especially when a client is considering purchasing 

or selling. 
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APPENDIX “A” 

 
NON-DISCLOSURE AGREEMENT  

This Non-Disclosure Agreement is made and entered into this  day of , 20 (hereinafter referred 
to as the "Non-Disclosure Agreement"). 
 
BETWEEN: 

, a body corporate duly incorporated under the laws of the Province 
of Saskatchewan (the “Corporation”) 

AND:  
, a body corporate duly incorporated under the Province of  (the 
“Recipient”) 

WHEREAS: 
 
A. The parties wish to engage in discussions and negotiations regarding the Opportunity (defined 
below), such Opportunity requiring the disclosure by the Corporation of certain information that is 
confidential and proprietary to the Corporation; and 

B. The parties wish to define the nature of the Confidential Information (defined below) that is 
the object of this Non-Disclosure Agreement as well as the parties' obligations with respect to same; 

NOW, THEREFORE in consideration of the mutual covenants and agreements herein 
contained and for other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the parties hereto agree as follows: 

ARTICLE 1 - INTERPRETATION 

1.1 Definitions 

The words contained in this Non-Disclosure Agreement that are set forth with the initial letter 
in upper case shall have the following meanings: 

(a) "Advisors" means with respect to the Recipient, such party's legal counsel, 
accounting, financial or other business advisors; 

(b) "Affiliate" shall have the meaning ascribed to such term in the Business Corporations 
Act (Saskatchewan) as amended from time to time; 

(c) "Confidential Information" shall mean: 

(i) all information related to the Opportunity provided by the Corporation to the 
Recipient, including, without limitation, business practices, business plans, 
intellectual property, customer lists, know-how, methods, formulations, secret 
processes, operations, data, documentation, financial data, and other non-
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public information which is confidential or proprietary to the disclosing party 
regardless of the form of disclosure; 

(ii) the circumstances, usage or commercial value of the application of the 
Confidential Information in relation to the Opportunity; 

(iii) all information provided by the Corporation which is marked with an 
appropriate stamp or legend designating such material as "Confidential"; and 

(iv) all information provided orally by the Corporation which is identified as 
confidential at the time it is transmitted and is subsequently confirmed as such 
in writing by the disclosing party within fifteen (15) days after such verbal 
transmittal. 

Notwithstanding the foregoing, all information disclosed by the Corporation to the 
Recipient shall be deemed to be Confidential Information, regardless of whether such 
information is marked as "Confidential" or the Recipient is advised orally that such 
information is confidential, provided it would be reasonable for the Recipient, taking 
into account the circumstances surrounding the disclosure or the nature of the 
information itself, to assume that such information is confidential. 

(d) "Opportunity" shall mean assessing the desirability or viability of establishing or 
furthering a business transaction in respect of the acquisition of the shares or assets of 
the Corporation. 

ARTICLE 2 - RECEIVING PARTY'S OBLIGATIONS 

2.1 Obligations with Respect to Confidential Information 

(a) The Recipient shall keep all Confidential Information in strict confidence, exercising 
the same degree of care and measures as it would normally exercise for its own 
information of like nature, but not less than the reasonable degree of care and 
measures necessary to safeguard such Confidential Information. 

(b) The Recipient agrees that the sole purpose of the disclosure of Confidential 
Information is to allow the Recipient to evaluate and assess fairly the Opportunity.  
The Confidential Information shall not be used by the Recipient for any other purpose 
without the prior written consent of the Corporation, which consent may be arbitrarily 
withheld.   

(c) The Recipient agrees not to use or make copies, in any form whatsoever, of the 
Confidential Information except in accordance with the Opportunity and to the extent 
necessary to perform its obligations hereunder. 

(d) The Recipient agrees not to disclose the Confidential Information to its Affiliates, 
employees and Advisors except to those that have a need to know such Confidential 
Information in accordance with this Non-Disclosure Agreement (sometimes referred 
to herein as "authorized representatives"), provided that such authorized 
representatives agree to be bound by terms and conditions of this Non-Disclosure 
Agreement. 
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(e) The Recipient agrees, upon the request of the Corporation, to promptly return the 
Confidential Information to the Corporation or, at the Corporation's option, to certify 
in writing that the Confidential Information has been destroyed. 

(f) The Recipient agrees not to disclose to any person or entity the fact that it or its 
authorized representatives are receiving the Confidential Information. 

(g) The Recipient agrees not to contact any customer or employee of the Corporation, 
using the Confidential Information or otherwise, without the prior written consent of 
the Corporation, which consent may be arbitrarily withheld.   

(h) The Recipient agrees to take all reasonable measures to safeguard the Confidential 
Information, and to restrain its authorized representatives from unauthorized 
disclosure or use of the Confidential Information. 

(i) The Recipient shall be responsible for any breach of this Non-Disclosure Agreement 
by it or any of its authorized representatives. 

2.2 Exclusions to the Receiving Party's Obligations 

The obligations of non-use and maintenance of confidentiality set out herein shall not apply in 
the event the Confidential Information: 

(a) was, at the time of disclosure by the Corporation, in the public domain; 

(b) was lawfully received by the Recipient from a third party without restrictions on 
disclosure or use; 

(c) was already in the possession of the Recipient as shown by the Recipient's written 
records; 

(d) was independently developed by the Recipient without any breach of this Non-
Disclosure Agreement and without reference to or reliance upon the Confidential 
Information; or 

(e) is required to be disclosed by order of any court or tribunal of competent jurisdiction, 
provided that if an application is made to a court or tribunal for an order requiring the 
Recipient to disclose any Confidential Information, the Recipient shall immediately 
notify the Corporation.  If the Corporation elects to oppose such an application, the 
Corporation shall immediately inform the Recipient by notice to that effect. If the 
Corporation so requests, the Recipient shall assist the Corporation in opposing such 
application. 

ARTICLE 3 - OWNERSHIP AND INTELLECTUAL PROPERTY RIGHTS 

3.1 Ownership and Intellectual Property Rights 

The Recipient acknowledges that the Confidential Information remains the sole, absolute and 
exclusive property of the Corporation and contains confidential and/or proprietary information 
the disclosure of which would be detrimental to the Corporation, and that the disclosure of 
such information to the Recipient or its authorized representatives does not, and will not be 



16  

deemed to, confer upon the Recipient party or its authorized representatives any rights 
whatsoever in respect of any part thereof. 

ARTICLE 4 - ACCURACY AND COMPLETENESS 

4.1 Warranties and Representations 

The Corporation makes no representations, guarantees or warranties with respect to the 
reliability, accuracy, fitness, commercial availability, validity, nature or content of the 
Confidential Information.  Under no circumstances shall the Corporation be liable for any 
loss, damages or expenses suffered, sustained, paid or incurred by reason of any error or 
omission in the Confidential Information or by reason of any use or reliance upon the 
Confidential Information. 

ARTICLE 5 - GENERAL PROVISIONS 

5.1 Remedies 

The rights and remedies of a party under this Non-Disclosure Agreement are cumulative and 
are in addition to, and not in substitution for, any rights or remedies provided by law or by 
equity, and any single or partial exercise by a party of any right or remedy for a default or 
breach of any term, covenant, condition or agreement contained in this Non-Disclosure 
Agreement does not waive, alter, affect or prejudice any other right or remedy or other rights 
or remedies to which such party may be entitled for such default or breach. 

5.2 Term  

The parties agree that the confidentiality obligations and any other obligations resulting 
hereunder shall be in effect indefinitely and survive termination of this Non-Disclosure 
Agreement.  Upon termination of the discussions between the parties regarding the 
Opportunity, this Non-Disclosure Agreement shall terminate (save and except for any 
obligations that shall survive termination) and, the Recipient shall promptly return or destroy 
(as requested by the Corporation) all Confidential Information received from the Corporation, 
and certify in writing to the Corporation that it has done so. 

If the Corporation suspects that the Recipient is in breach of a material provision of this Non-
Disclosure Agreement, or the Corporation reasonably believes such a breach is imminent, then 
the Corporation shall have the right to terminate this Non-Disclosure Agreement immediately 
upon written notice to the Recipient and, the Recipient shall promptly return or destroy (as 
requested by the Corporation) all Confidential Information received from the Corporation, and 
certify in writing to the Corporation that it has done so. 

5.3 Severability 

If any provision of this Non-Disclosure Agreement shall be held by an arbitrator or a court of 
competent jurisdiction to be invalid, illegal or unenforceable, that provision will be severed 
from this Non-Disclosure Agreement, and the remaining provisions will remain in full force 
and effect. 
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5.4 Modification 

No modification to this Non-Disclosure Agreement will be valid unless it is in writing and 
executed by a duly authorized representative of each of the parties. 

5.5 Headings 

The headings in this Non-Disclosure Agreement are inserted for convenience of reference 
only and shall not affect the interpretation hereof. 

5.6 Assignment 

This Non-Disclosure Agreement may not be assigned by the parties without the prior written 
consent of the other party. 

5.7 Successors in Interest 

This Non-Disclosure Agreement and the provisions hereof shall enure to the benefit of and be 
binding upon the parties and their respective successors and assigns. 

5.8 Governing Laws 

This Non-Disclosure Agreement shall be governed by and construed according to the laws of 
the Province of Saskatchewan and the laws of Canada applicable therein. 

ARTICLE 6 

6.1 Entire Agreement 

This Non-Disclosure Agreement constitutes the entire agreement between the parties relating 
to the subject matter hereof and supersedes all prior agreements, understandings, negotiations 
and discussions, whether oral or written.  There are no representations, warranties, conditions, 
covenants or other agreements, express or implied, collateral, statutory or otherwise, between 
the parties in connection with the subject matter of this Agreement, except as specifically set 
forth herein. 

6.2 Counterparts and Electronic Execution 

This Non-Disclosure Agreement may be executed by the parties in separate counterparts, each 
of which when so executed and delivered (which may include delivery by facsimile 
transmission or email and the reproduction of signatures by facsimile transmission or .pdf) 
will be treated as binding as if originals, and which, if taken together, shall constitute one and 
the same instrument. 

 

 

 

[Remainder of page left intentionally blank] 



18  

IN WITNESS WHEREOF, the parties hereto have respectively caused this Non-Disclosure 
Agreement to be executed by their authorized representatives as of the date above-mentioned. 

 

 
 
 

  By:  
   Name 

Title 
 

 

 
 
 

  By:  
   Name 

Title 
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Appendix “B” 
 

NON-DISCLOSURE AND CONFIDENTIALITY AGREEMENT  
 
 

THIS AGREEMENT MADE EFFECTIVE the  day of , 20. 
 
 
BETWEEN: 
 
    

(the “Recipient”) 
 
AND: 
    

(the “Discloser”) 
 
 
(The Discloser and the Recipient shall be referred to collectively as the “Parties” and severally as the 
“Party”). 
 
WHEREAS the Recipient understands that the Discloser has disclosed or may disclose information, 
including information of a confidential and/or commercially sensitive nature to the Recipient or 
Recipient’s directors, officers, employees, agents, advisors, prospective lenders, affiliates, subsidiaries or 
representatives  (the “Recipient’s Representatives”); 
 
AND WHEREAS the Discloser agrees to disclose and/or make available such information to Recipient 
for the purposes of the Recipient providing services to the Discloser as set out in Schedule “A” attached 
hereto (the “Engagement”) and upon the terms of this Agreement. 
 
NOW THEREFORE in consideration of the mutual promises and covenants contained within this 
Agreement, and other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, both parties hereto agree as follows: 

1. INTERPRETATION 

In this Agreement, unless the context otherwise requires, the following expressions have the following 
meanings: 

(a) “Confidential Information" means any and all information (including any and all oral 
and visual information and all information recorded in writing or electronically or in any 
other medium or by any other method) which is disclosed or made available by Discloser 
or a person acting on Discloser's behalf to Recipient, Recipient’s Representatives, and/or 
a person acting on Recipient's behalf and any information or analysis derived from the 
aforementioned information, whether before, upon or after the date of this Agreement and 
further including the terms of any negotiations and/or agreements (whether written or 
otherwise) between the Parties to this Agreement for the purposes of the Engagement. 
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Without prejudice to the generality of the foregoing, Confidential Information includes, 
but shall not be limited to:  

(i) any form of marketing plan, strategies, financial information or projections, 
operations, sales quotes or estimates, business plans, performance results which 
may be related to the past, present and/or future business activities of said party, its 
subsidiaries and affiliated companies; 

(ii) plans for products or services, and customer or supplier lists; 

(iii) any scientific, technical or data information, invention, design, process, procedure, 
formula, improvement, technology or method; 

(iv) any concepts, reports, data, knowledge, works in-progress, designs, development 
tools, specifications, computer software, source code, object code, flow charts, 
databases, inventions, information and trade secrets, trademarks and copyrights; 
and 

(v) any other information that should reasonably be recognized as confidential 
information of the Discloser. 

Confidential Information need not be novel, unique, patentable, copyrightable or 
constitute a trade secret in order to be designated Confidential Information. The Recipient 
acknowledges that the Confidential Information is proprietary to the Discloser, has been 
developed and obtained through great efforts by the Discloser and, as such, the Discloser 
regards all of its Confidential Information as trade secrets. 
 
Confidential Information shall not include information that: 

(i) was in the lawful possession of Recipient at the time of disclosure by Discloser 
without an obligation to keep the same confidential; 

(ii) was in the public domain at the time of receipt or disclosure or subsequently 
becomes so (through no fault of Recipient or breach of this Agreement);  

(iii) has been or hereafter may be lawfully obtained from such person who lawfully 
possesses such information and which (A) has not been obtained in breach of a 
duty of confidence owed to the Discloser by any person and (B) is obtained 
without any obligation to keep the same confidential;  

(iv) is required to be disclosed in a judicial or administrative proceeding, or is 
otherwise requested or required to be disclosed by law or regulation; or 

(v) is approved for release by the prior written consent of Discloser. 

(b) “person” means any natural person, partnership, joint venture, corporation, limited 
liability company, trust, firm, association, government, governmental agency or 
department or any other entity. 

2. CONFIDENTIALITY  
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(a) In consideration for Discloser disclosing and making available the Confidential 
Information to it, Recipient hereby irrevocably and unconditionally warrants and 
undertakes for the benefit of Discloser as follows: 

(i) it shall use the Confidential Information only directly in relation for the purposes 
of the Engagement and for no other purpose and, in particular, without prejudice to 
the generality of the foregoing, shall not make any commercial use of the same or 
use the same for the benefit of itself or of any other person without the prior 
consent in writing of Discloser which may be given or withheld on such terms as it 
may determine; 

(ii) it shall not disclose or make the Confidential Information accessible to any person 
other than (and subject to Article 2(b)(i)) its directors and its appointed 
management and/or duly appointed professional advisors who shall only be given 
access to the same on a “need-to-know” basis and for the purpose of enabling them 
to render their assistance in the Engagement, and provided further that (A) such 
persons are obliged by law, or by contractual obligation to Recipient not to disclose 
the same to any person; and (B) it shall enforce such obligations at its own expense 
and at the request of Discloser insofar as breach thereof relates to the same; and 

(iii) after concluding its role in relation to the Engagement or upon the expiry of thirty 
(30) days  thereafter, to promptly return all the Confidential Information or, if so 
required at the request of Discloser, to destroy the Confidential Information in its 
possession or under its custody or control and shall, in addition permanently 
remove copies of the Confidential Information stored within any of its computer or 
word processing systems whether or not in machine-readable form and to certify in 
writing to Discloser that all such Confidential Information has been permanently 
destroyed. 

(b) Recipient further undertakes to Discloser: 

(i) that it shall make all relevant persons to whom it reasonably feels “needs-to-know” 
such Confidential Information be aware of the confidentiality of the information 
and the provisions of this Article 2 and without prejudice to the generality of the 
foregoing to ensure compliance by such persons with the provisions of this 
Article 2.  Discloser may require and Recipient shall procure undertakings as to 
confidentiality directly from such persons at the request of Discloser; and 

(ii) that it shall not disclose to Discloser or bring onto the premises of Discloser or 
induce Discloser to use any confidential information that belongs to any third party 
without appropriate consent from such third party. 

(c) Notwithstanding the completion of the Engagement, the conclusion of Recipient's role in 
relation to the Engagement or the termination of this Agreement howsoever arising, 
Recipient shall continue to be bound by its confidentiality duty under this Agreement 
especially to its undertakings in Articles 2(a)(i) and 2(a)(ii) above without limit in time 
and notwithstanding termination of this Agreement howsoever occasioned. 

3. PROPERTY RIGHTS 
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(a) Discloser reserves all rights in its Confidential Information and no intellectual property 
rights or obligations are granted by or under, or to be implied from, this Agreement.  In 
particular, but without limitation to the generality of the foregoing, no licence is hereby 
granted directly or indirectly under any patent, invention, discovery, copyright, database 
right, design right, moral right, registered design, trade mark or other intellectual property 
right, whether now or in the future held, made, obtained or which may be licensed by 
Discloser. 

(b) Recipient acknowledges that the Confidential Information and all related trade secrets, 
proprietary and intellectual property rights (including any patent, invention, discovery, 
copyright, database right, design right, moral right, registered design, trade mark or other 
intellectual property rights of whatever nature) pertaining thereto received are (and at all 
times shall be) the property of Discloser, even if suggestions, comments and/or ideas 
made by Recipient are incorporated into such Confidential Information or related 
materials during the term of this Agreement. 

(c) Nothing in this Agreement or its operation shall preclude or in any way impair or restrict 
Discloser from continuing to carry in its business in its usual and ordinary manner. 
Discloser reserves the right to grant licences to use the Confidential Information to any 
other person. 

4. REMEDIES 

(a) Recipient acknowledges and agrees that the Confidential Information has been developed 
and/or otherwise obtained by Discloser through the investment of time, effort and 
expense, and that such Confidential Information would provide any person in receipt of 
the same with a competitive advantage vis-à-vis the business of Discloser.  

(b) Recipient acknowledges and agrees that any unauthorised disclosure or use of any 
Confidential Information may give rise to irreparable injury on the part of Discloser 
which may not be adequately compensated by damages. Accordingly, Recipient agrees 
that in the event of a breach or threatened breach by it of this Agreement, Discloser shall 
be entitled to claim injunctive relief that would prevent the dissemination of any 
Confidential Information that would be in violation of the terms set forth herein this 
Agreement. Any such injunctive relief provided shall be in addition to any other available 
remedies hereunder, whether at law or in equity.  

(c) Recipient agrees to indemnify and keep Discloser harmless from any cost, expense, loss 
and/or damage, cost or liability (including, without limitation, legal fees and the cost of 
enforcing this indemnity) directly incurred or suffered from any breach of the Recipient’s 
obligations under this Agreement and/or arising out of or resulting from any unauthorized 
use or disclosure by Recipient or Recipient’s Representatives of Confidential 
Information. Recipient further agrees to extend its fullest co-operation and assistance as 
may be required by Discloser in any suit or lawful action which Discloser may prefer 
against any party in relation to any breach of this Agreement. 

(d) No remedy described in this Article 4 shall in any way limit Discloser's remedies 
available at law, in equity or otherwise in relation to any breach or threatened breach of 
this Agreement. 
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5. NO ASSIGNMENT 

(a) Neither Party shall transfer or assign any of its rights, obligations or benefits hereunder to 
any person save with the prior consent in writing of the other Party.  

6. SEVERANCE 

(a) Should any provision of this Agreement become void, illegal or otherwise unenforceable 
(in whole or in part) for any reason, the validity and enforceability of the remaining 
provisions shall not be effected. 

(b) The Parties shall use their best endeavours to negotiate in good faith to find a replacement 
for the provision which is void or unenforceable with a provision of similar effect. 

(c) Any provision of this Agreement which is held invalid or unenforceable in any 
jurisdiction shall be ineffective to the extent of such invalidity or unenforceability 
without invalidating or rendering unenforceable the remaining provisions of this 
Agreement, and any such invalidity or unenforceability in any jurisdiction shall not 
invalidate or render unenforceable such provisions in any other jurisdiction. 

(d) Each undertaking in this Agreement shall be construed as a separate undertaking and if 
any one or more of the undertakings contained in this Agreement is found to be 
unenforceable in any way, the remaining undertakings shall continue to bind the party 
providing the undertaking. 

7. ENTIRE AGREEMENT 

(a) The terms and provisions contained in this Agreement constitute the entire agreement 
between the Parties with respect to the subject matter hereof.  This Agreement supersedes 
and invalidates all other undertakings, representations, warranties, commitments and 
agreements, both oral and written, between the Parties with respect to the subject matter 
hereof which shall become null and void from the date this Agreement is signed, 
notwithstanding the existence of any provision in any such prior agreement that such 
right or provisions shall survive its termination. 

8. GENERAL 

(a) The Recital to this Agreement shall form an integral part of and shall be deemed to be 
incorporated into this Agreement.  

(b) The headings used in this Agreement are for ease of reference only and shall not be 
considered in the construction or interpretation of any provision to which they refer.  

(c) Expressions in the singular shall include the plural and vice versa. 

(d) This Agreement shall in all respects be governed by and construed in accordance with the 
laws of Saskatchewan, Canada. The Parties hereby irrevocably submit to the exclusive 
jurisdiction of the courts in Saskatchewan, Canada and further waive any objections to 
proceedings in any such court on the grounds that the proceedings have been brought in 
an inconvenient forum. 
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(e) Each Party shall execute and do and take such steps as may be in its power to procure all 
other persons, if necessary or at the request of the other Party, to execute such further 
documents, agreements, deeds, and do such further acts and things, as may be required so 
that full effect may be given to the provisions of this Agreement. 

(f) Any undertaking by any Party not to do any act or thing shall be deemed to include an 
undertaking not to permit or suffer the doing of that act or thing. 

(g) Failure by either Party to exercise any of its rights hereunder shall not constitute or be 
deemed a waiver or forfeiture of such rights. 

(h) Any express or implied waiver by either Party of any term or condition of this Agreement 
or of any breach or default by Recipient may be ceased by such Party at any time.  No 
such waiver shall constitute a continuing waiver nor shall it prevent such Party from 
acting upon that or any subsequent breach or default or from enforcing any term or 
condition of this Agreement. 

(i) Any variation to this Agreement shall only be binding if it is recorded in a document 
signed by a duly authorised representative of each Party. 

(j) Each of the Parties will bear its own expenses (including fees and expenses of legal 
counsel, accountants and other representatives, or consultants) incurred in connection 
with this Agreement. 

(k) Nothing in this Agreement shall be deemed to constitute a joint venture, partnership or 
any other agreement, business, financial or otherwise between the parties hereto. This 
Agreement does not obligate either party to enter into any other agreements or 
relationships whatsoever. 

 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 
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IN WITNESS whereof the Parties have caused this Agreement to be duly executed by their duly 
authorized representatives the day and year first above written.  

 

 
 

  (DISCLOSER) 
  
Per:  
  
  

 
 
 (RECIPIENT) 

  
Per:  
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SCHEDULE “A” 
 

[SERVICES TO BE PROVIDED BY RECIPIENT]  
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Appendix “C” 

 
 
 

 
 
 
________________
________________
________________
________________ 

 
  Re: Letter of Intent respecting the proposed acquisition of  by  
 

Dear Mr./Ms. , 
 

We want to thank you for the conversations to-date regarding  (the "Company"). We remain 
impressed by the Company and believe a partnership with  (the "Buyer") would present a 
compelling combination. As such, we are pleased to submit this letter of intent (the "Letter") 
whereby the Buyer shall acquire the Company from  (the “Seller”) on substantially the terms 
outlined in this Letter (the "Transaction"). Note that all amounts herein are expressed in Canadian 
dollars and all references to C$ amounts are in Canadian dollars. 

 
1. Term Sheet. The Transaction would be consummated in accordance with this Letter and 

the Term Sheet attached as "Exhibit A", which are incorporated by reference and made 
part of this Letter. 

 
2. Definitive. Upon acceptance of this Letter, the Buyer on one hand, and the Company 

and the Seller, on the other hand, intend to negotiate with one another to incorporate the 
terms and conditions expressed in this Letter in a mutually acceptable Definitive 
Agreement and other ancillary agreements with the desire to close the proposed 
Transaction prior to , 20. While we would endeavor to close the Transaction by , 
20, the Buyer will be granted exclusivity (as outlined in paragraph 4) through , 20 
(the "Exclusivity Date"). 

 
If the parties are unable to execute the Definitive Agreement by the Exclusivity Date, 
this Letter and Exhibit A hereto shall be deemed terminated, and none of the parties shall 
have any further obligation to the other, except as provided in paragraphs 3, 11, 12, 13, 
and 14. 

 
3. Confidentiality. The existence of this Letter, its contents and the related acquisition 

activities of a party that are disclosed to any other party are intended to be confidential 
and are not to be discussed with or disclosed to any third party, except (i) with the express 
prior written consent of the other party to this Letter, (ii) as may be required or appropriate
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in response to any summons, subpoena or discovery order or to comply with any applicable law, order, 
regulation or ruling, (iii) to affiliates in order for them to conduct due diligence or other investigations 
relating to completing the proposed Transaction or (iv) to either party's attorneys, accountants, 
financing sources or advisors as is reasonably required to conduct due diligence or other investigations 
relating to the proposed Transaction. 
 

4. Exclusivity. The Company and the Seller agree that for the period commencing on the date of 
acceptance of this Letter and ending on the Exclusivity Date, the Company and the Seller will not (and 
will instruct and cause their respective officers, directors, employees, representatives and agents not to), 
directly or indirectly, encourage, initiate, engage, facilitate or participate in any discussions or 
negotiations with, provide any information regarding the Company or its business to, reach any 
agreement (written or oral) with, solicit or entertain inquiries from, solicit or accept an offer from, or 
grant access to any of the Company facilities or personnel to, any third party with regard to an 
Alternative Transaction (as herein defined). "Alternative Transaction" shall mean a merger, sale of 
equity securities, recapitalization, consolidation, equity investment, reorganization, refinancing or other 
disposition of, or the formation of any joint venture involving, the Company or a material portion of 
the assets of, or any securities of, the Company, including, without limitation, any option, warrant, right 
or convertible security. 
 

5. Inspection and Access to Information. With respect to the assets and operations of the Company, the 
Seller and the Company will make available to Buyer and its representatives for inspection and review 
all properties, books, records, accounts and documents of or relating to the assets, liabilities or 
operations of the Company and, with appropriate advance notice, permit access to other third parties 
reasonably required for verification of any information so obtained. During the process, Buyer will 
attempt to minimize disruption to the Company's daily operations, and will contact certain third parties, 
including customers and suppliers, but not without the consent of the Company. 
 

6. Due Diligence. We would use the time following the execution of this Letter to perform standard 
confirmatory, third-party due diligence processes and finalize a purchase agreement. We have an 
efficient diligence process, having closed numerous transactions. It shall be a condition to closing that 
our third-party advisors shall have completed, without material adverse findings, normal due diligence 
procedures which will include completion of accounting, legal, tax, environmental, employee benefits, 
insurance, management background checks, site visits, and customer and supplier calls. 
 

7. Interim Financials. It shall be a condition to closing that we have received any and all financial 
statements available through the closing date reflecting the Company is on track to meet or exceed its 
adjusted EBITDA forecast of C$ million for the year ending , 20. 
 

8. No Material Adverse Change. It shall be a condition to closing that there shall be no material adverse 
change in the assets, liabilities, business, operations or prospects of the Company prior to the closing of 
the Transaction. 
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9. Good Title: Material Contracts; Indebtedness. It shall be a condition to closing that Buyer shall have 

received evidence acceptable to it (i) reflecting clear and marketable title for all assets owned by the 
Company and reflecting general suitability for intended use without structural, contractual or legal 
impediment, including environmental compliance and (ii) that all contracts materially beneficial to the 
Company shall remain in full force and effect. Our proposal also assumes that indebtedness will be 
defined in the Definitive Agreement to include obligations related to indebtedness for hon-owed 
money, purchase money financing arrangements, financing arrangements secured by Company assets, 
capital leases, letters of credit (to the extent drawn), interest rate swap or hedge obligations, amounts 
payable to former owners in prior acquisitions, contingent reimbursement obligations, deferred 
compensation arrangements, accrued employee bonus amounts, accrued commissions (but only to the 
extent that Seller has recognized revenue from corresponding customer orders), current severance 
obligations, accrued profit sharing obligations, accounts payable beyond payment terms, unpaid 
dividends or distributions, stay, success or other bonuses related to the Transaction, and guarantees 
with respect to the foregoing. 
 

10.  Ordinary Course of Business. It shall be a condition to closing that the Company shall have operated 
and carried on the Company's business in its normal and customary manner, maintained the 
Company's accounting system and policies, continued marketing and sales activities and inventory 
replenishment policies, maintained and preserved the Company's relationship with customers, 
creditors, suppliers, employees and others having business relationships with the Company through the 
closing of the Transaction. The Company shall not enter into any contracts or commitments or modify 
any contracts or commitments other than in the normal course of business between the date hereof and 
the closing of the Transaction without prior consultation with Buyer. Prior to the closing of the 
Transaction, the Company shall make capital expenditures in the ordinary and normal course of 
business. 
 

11. Fees and Expenses. The Seller on one hand, and Buyer on the other hand, will each be responsible for 
their own legal fees and other expenses with respect to the Transaction. 
 

12. Indemnification. The Company agrees that, Buyer and their respective affiliates, partners, members, 
shareholders, officers, directors, lenders, agents, advisors and representatives (collectively, the 
"Indemnitees") will not incur any liability in connection with the negotiation and/or consummation of 
the transactions contemplated by this Letter to any third party with whom any Seller or the Company, 
or any officer, director or representative thereof, has had discussions regarding the sale or disposition of 
any or all securities or assets of the Company. In furtherance of the foregoing, the Company agrees to 
indemnify, defend and hold harmless the Indemnitees from any claims by or liabilities to such third 
parties, including any legal or other expenses incurred in connection with the defense of such claims. 
 

13. Entire Agreement; Binding and Non-Binding Terms. Subject to the foregoing, this Letter and Exhibit 
A set out the parties' understanding as of this date, and, as of this date, there are no other written or oral 
agreements, or understandings among the parties. Except for the provisions of paragraphs 3, 4, 11, 12, 
13, and 14 hereof (which are enforceable against the parties to this Letter in accordance with their 
terms), the parties 
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14. to this Letter understand and agree that (i) this Letter sets forth the parties' current understanding of 
agreements which may be set out in a binding fashion in the Definitive Agreements to be executed at a 
later date, (ii) this Letter does not create and is not intended to create a binding and enforceable contract 
between the parties, but rather evidences a non-binding expression of understanding to endeavor, 
without obligation, to negotiate mutually agreeable Definitive Agreements and (iii) this Letter may not 
be relied upon by any party as the basis for a contract by estoppel or otherwise. This Letter and the 
Term Sheet supersede any previous draft, agreement, arrangement or understanding, whether written 
or oral among the parties, including the letter dated , 20. 
 

15. Governing Law. This Letter (and the Exhibit attached hereto) and any claim arising hereunder 
(whether based in contract or tort) will be governed by, construed, interpreted and enforced in 
accordance with the internal laws of the Province of Saskatchewan  without giving effect to any choice 
or conflict of law provision or rule (whether of the Province of Saskatchewan or any other jurisdiction) 
that would require or permit the application of the laws of another jurisdiction and the venue for any 
dispute arising hereunder will be in the Province of Saskatchewan. 
 

16. Counterparts. This Letter (and the Exhibits attached hereto) may be executed in one or more 
counterparts each of which will be deemed an original and all of which when taken together will 
constitute one in the same instrument and may be executed and delivered electronically. 
 
 
 

[Signature Page Follows] 
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If the terms and conditions of this Letter are in accord with your understanding, please sign and 
return the enclosed counterpart of this Letter. 
 

Very truly yours, 
 
 
 
 
 
 

Acknowledged and confirmed by the Company and the Sellers this  day of , 20. 
 
 
 

 

 
 
 
Per:  __________________________ 
 
 
Per:  __________________________ 
 
 
 
 

 
 
 
Per:  __________________________ 
 
 
Per:  __________________________ 
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Exhibit A 
 

Proposal Relating to a Transaction between the Buyer and the Company 
 

1. Transaction Structure. The Transaction would be structured such that the Buyer would purchase 100% 
of the outstanding stock of the Company at an enterprise valuation of C$ million. Our proposal 
would consist of cash proceeds paid to the Seller at closing of C$ million. 
 

2. Key Assumptions. Our valuation assumes that (i) the Company and its assets would be delivered on a 
cash free, debt free basis and with a level of working capital necessary to support its operations and 
consistent with its historical levels, (ii) the Company is on track to earn C$ million of Adjusted 
EBITDA in its fiscal year ending , and (iii) all earnings adjustments are reasonable and justifiable. 
 

3. Target Working Capital. Net working capital at closing shall be adequate to fund the continued 
operations of the business consistent with historical practice. Subject to confirmatory due diligence, the 
target net working capital will be C$. The net working capital adjustment will be a two-way 
adjustment which compares the net working capital delivered at closing to the target net working 
capital. At closing, C$ million would be placed in escrow (the "Net Working Capital True-up 
Escrow") and be released upon final resolution of the working capital true-up. 
 

4. Real Estate. If any of the Company's facilities are owned by affiliated entities or by the Seller 
personally, we would look to ensure all leases provide for market rate terms and conditions. Further, if 
any of the Company's facilities are owned by affiliated entities or by the Seller personally, we will 
provide our form of lease agreement early in the process. This new lease would be required as part of 
the Transaction. 
 

5. Management. We view the continued involvement of the senior management team as critical to future 
success. We would envision retaining all employees in their current roles. We would work to 
determine a mutually acceptable role for the Seller post-transaction. 
 

6. Restrictive Covenants. The Seller would agree to restrictive covenant agreements including non- 
competition, non-solicitation of key management, sales, and purchasing members, non- disparagement 
and confidentiality for  () years from the Transaction closing date. 
 

7. General Escrow. At closing, C$ would be funded into escrow ("Indemnification Escrow") to 
partially secure the Seller's indemnity obligations under the Definitive Agreements (which with the Net 
Working Capital True-up Escrow totals to C$). The Indemnification Escrow would be released 
twelve months after closing. 
 

8. Representations, Warranties and Indemnities. The Definitive Agreement would contain standard and 
customary representations and warranties including but not limited to the following: condition and 
sufficiency of assets, indebtedness, books and records, affiliate transactions, customers and suppliers, 
foreign corrupt practices act, computer and data security, tax, employee benefits, regulatory matters, 
compliance, environmental, Existence and Good Standing, No Conflict, Consents and Approvals, Title 
to Property, Brokers, Indebtedness and Affiliate Transactions. 



 
 

 
The Seller would only be required to indemnify the Company for losses to the extent the aggregate 
amount of losses exceeds C$ (the "Deductible Amount"). However, the Deductible Amount shall 
not apply to any losses based upon, related to, arising out of or caused by any inaccuracy or breach of 
any of the fundamental representations and warranties as defined in the Definitive Agreements. 
Further, the aggregate liability of Seller shall be capped at C$ million, provided the cap shall not 
apply to losses based upon, related to, arising out of or caused by any inaccuracy in or breach of any of 
the fundamental representations and warranties. The aggregate liability of Seller applying to losses 
based upon, related to, arising out of or caused by any inaccuracy in or breach of any of the 
fundamental representations and warranties shall be capped at the purchase price of C$ million. 
 
THIS SUMMARY OF TERMS IS "EXHIBIT A" TO A LETTER DATED , 20 (THE 
"LETTER") AND IS NOT TO BE CONSIDERED SEPARATELY FROM THE LETTER. 
EXCEPT AS SET OUT IN THE LETTER, THE LETTER AND THIS EXHIBIT ARE NOT 
INTENDED TO BE COMPLETE AND ALL-INCLUSIVE OF THE TERMS OF THE 
PROPOSED TRANSACTION, NOR DOES THE LETTER OF INTENT OR THIS EXHIBIT 
CREATE A BINDING AND ENFORCEABLE CONTRACT BETWEEN OR COMMITMENT 
OR OFFER TO ANY PARTY OR PARTIES 


	Article 1  - INTERPRETATION
	1.1 Definitions
	(a) "Advisors" means with respect to the Recipient, such party's legal counsel, accounting, financial or other business advisors;
	(b) "Affiliate" shall have the meaning ascribed to such term in the Business Corporations Act (Saskatchewan) as amended from time to time;
	(c) "Confidential Information" shall mean:
	(i) all information related to the Opportunity provided by the Corporation to the Recipient, including, without limitation, business practices, business plans, intellectual property, customer lists, know-how, methods, formulations, secret processes, o...
	(ii) the circumstances, usage or commercial value of the application of the Confidential Information in relation to the Opportunity;
	(iii) all information provided by the Corporation which is marked with an appropriate stamp or legend designating such material as "Confidential"; and
	(iv) all information provided orally by the Corporation which is identified as confidential at the time it is transmitted and is subsequently confirmed as such in writing by the disclosing party within fifteen (15) days after such verbal transmittal.

	(d) "Opportunity" shall mean assessing the desirability or viability of establishing or furthering a business transaction in respect of the acquisition of the shares or assets of the Corporation.


	Article 2  - RECEIVING PARTY'S OBLIGATIONS
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