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Introduction 
1. The enforceability of domestic agreements is generally informed by the underlying 

statutory context, relevant public policy considerations, and the Court’s sensitivity to vulnerabilities 

and other circumstances unique to the negotiation and formation of such agreements. 

 

2. In 1985, the Divorce Act1 established a new statutory regime framing the entitlement to 

and objectives of an order for spousal support. The traditional means and needs based approach 

employed under the Divorce Act, 1968, was expanded by the Divorce Act, 1985 to include 

compensatory objectives and contracts as pillars of entitlement.  

 

3. In the several decisions of the Supreme Court of Canada that followed the Divorce Act, 

1985, the jurisprudence is now well settled. All factors are of equal importance. The means and 

needs of the parties are still relevant. Compensatory objectives must be considered. In weighing 

the relevant factors, the court must also respect the right of the parties to reach their own 

agreement.  

 

4. The Miglin test and analysis is engaged where there is a private spousal support 

agreement, and there is either a subsequent original application or a variation application for 

spousal support where the request for relief is different than the agreement. 

 
5. This paper will focus upon the court’s ability to award relief in the context of such 

applications. It will examine the controlling test, its application, and practical considerations for 

counsel in drafting such agreements, and in bringing applications to set effectively aside or 

otherwise impeach such agreements. 

 

6. The pending amendments to the Divorce Act, 1985 are of no relevance or consequence 

for the purposes of this paper. 

 

Miglin:  The Basics 
7. To understand the efficacy of a Miglin waiver, it is important to understand the statutory 

objectives of spousal support, and why the courts have circumscribed the parties’ autonomy to 

contract, and the test that governs the court’s power to intervene and override the power to 

contract out of a statutory regime.  

                                                 
1  RSC 1985, c 3 (2nd Supp) [Divorce Act]. 
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8. The statutory objectives of a support order are established by Section 15.2(6) of the 

Divorce Act: 
(6) An order made under subsection (1) or an interim order 
under subsection (2) that provides for the support of a spouse should 
(a) recognize any economic advantages or disadvantages to the spouses arising from the 
marriage or its breakdown; 
(b) apportion between the spouses any financial consequences arising from the care of 
any child of the marriage over and above any obligation for the support of any child of the 
marriage; 
(c) relieve any economic hardship of the spouses arising from the breakdown of the 
marriage; and 
(d) in so far as practicable, promote the economic self-sufficiency of each spouse within a 
reasonable period of time. 
 

9. No single objective is paramount. All objectives must be considered, having regard to the 

circumstances of each case. In all cases, and in every analysis, the court must consider all four 

objectives. In the Supreme Court of Canada’s seminal decision in Moge v. Moge,2 the Court 

stated: 
52 I fully agree with Professor Payne who has commented on these objectives in 
Payne on Divorce, 2nd ed. (Toronto: Butterworths, 1988), at p. 101, that: 
 
Judicial implementation of the newly defined policy objectives should, to some degree, 
result in a shift from the narrow perspective of a “needs” and “capacity to pay” approach, 
particularly in cases where one of the spouses has substantial means: see Linton v. Linton 
(1988), 11 R.F.L. (3d) 444 (Ont. S.C.) (Killeen L.J.S.C.) [now affirmed (1990), 1 O.R. (3d) 
1 (C.A.)]. It may also have an impact on the types of order that will be used to effectuate 
one or more of the applicable policy objectives. In this context, it should be observed that 
the four policy objectives defined in the Divorce Act, 1985 are not necessarily independent 
of each other. They may overlap or they may operate independently, depending upon the 
circumstances of the particular case. Legislative endorsement of four policy objectives 
manifests the realization that the economic variables of marriage breakdown and divorce 
do not lend themselves to the application of any single objective. Long-term marriages that 
ultimately break down often leave in their wake a condition of financial dependence, 
because the wives have assumed the role of full-time homemakers. The legitimate 
objective(s) of spousal support in such a case will rarely coincide with the objective(s) that 
should be pursued with respect to short-term marriages. Childless marriages cannot be 
treated in the same way as marriages with dependent children. The two-income family 
cannot be equated with the one-income family. A “clean break” accommodated by an order 
for a lump sum in lieu of periodic spousal support can often provide a workable and 
desirable solution for the wealthy, for the two-income family and for childless marriages of 
short duration. Rehabilitative support orders by way of periodic spousal support for a fixed 
term may be appropriate where there is a present incapacity to pay a lump sum and the 
dependent spouse can reasonably be expected to enter or re-enter the labour force within 
the foreseeable future. Continuing periodic spousal support orders may provide the only 
practical solution for dependent spouses who cannot be reasonably expected to achieve 
economic self-sufficiency. There can be no fixed rules, however, whereby particular types 
of orders are tied to the specific objective(s) sought to be achieved. In the final analysis, 

                                                 
2  [1992] 3 SCR 813, 99 DLR (4th) 456 (WL) [Moge], at para 52. 
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the court must determine the most appropriate kind(s) of order, having regard to the 
attendant circumstances of the case, including the present and prospective financial well-
being of both the spouses and their dependent children ... [emphasis added] 
 
See also: J.D. Payne, “Permanent Spousal Support in Divorce Proceedings: Why? How 
Much? How Long?” (1987), 6 Can. J. Fam. L. 384; “Further Reflections on Spousal and 
Child Support After Pelech, Caron and Richardson,” at p. 487, and “Management of a 
Family Law File with Particular Regard to Spousal Support on Divorce” (1988-89), 10 Adv. 
Q. 424, at pp. 438-39. 

 

10. In making any order for support, the court must first find an entitlement to support. In 

Bracklow v Bracklow,3 the Supreme Court of Canada established the three pillars of entitlement: 

(a) To compensate for foregone opportunities or economic sacrifices, and to 

redistribute economic advantage; 

(b) Contractual (express or implied agreements between the spouses); and 

(c) Non-compensatory (the traditional means and needs based ground). 

 

11. In determining entitlement, the Divorce Act establishes the factors to be considered by the 

court in making an order for support. These factors include any agreement relating to support. 

Section 15.2(4) states: 
(4) In making an order under subsection (1) or an interim order under subsection (2), 
the court shall take into consideration the condition, means, needs and other 
circumstances of each spouse, including 

(a) the length of time the spouses cohabited; 

(b) the functions performed by each spouse during cohabitation; and 

(c) any order, agreement or arrangement relating to support of either 
spouse. [emphasis added] 
 

12. These factors must be considered against the background statutory objectives, where the 

relative weight of each factor is determined in the broader context of the parties’ overall 

circumstances. 

 

13. Just as a contract may be a pillar of entitlement, so too may a contract limit or eliminate 

entitlement to and/or the quantum of spousal support. 

 

14. Under the Divorce Act, “spouse” includes former spouses. Any spouse, before or after 

divorce, therefore has standing to apply to the court for an order for spousal support. When an 

                                                 
3  [1999] 1 SCR 420, 169 DLR (4th) 577 [Bracklow]. 
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application for spousal support is made after divorce, there may be a prior agreement relating to 

spousal support that must therefore be considered. 

 

15. These contracts may reach into the future, by defining or limiting prospective rights and 

claims, beyond what a court may order. In making any order relating to support, the court may 

only do so in the context of a live application for support. The court has no authority to make 

declaratory relief. Where a court makes a support order, it cannot preclude or prevent further 

reviews or applications to the court. The Court cannot fetter the discretion of a future judge sitting 

on review, even where the order is to be made by consent. 

 

16. Any order is made at a point in time, based on the circumstances existing at that time, 

including evidence of those plans or arrangements the parties have then made for their future. As 

these circumstances or other events change, either party has the right to seek a review by the 

court, based on a material change in circumstances.  

 

17. But a court will not or should not look beyond what is supported by the evidence. To do 

so would invite speculation, and would be an error of approach. The court should not look into the 

future, and should not ever make an order that limits or prevents someone from seeking a remedy 

if there is a material change in circumstances. A court cannot and will not make an order that 

permanently defines or terminates any party’s spousal support obligations.  

 

18. On the other hand, spousal support agreements may define and expressly limit or define 

the future scope of any future right to review or vary the agreement. These agreements may also 

contain a complete waiver of rights, thus purporting to preclude any review or further payment, 

beyond what is prescribed in the agreement. These Agreements may be given significant 

deference by the Court. 

 

19. In considering applications in these circumstances, a court must consider and determine 

the weight to be assigned waivers or other contractual limitations between the parties, in the 

context of its determination of entitlement according to the relevant statutory objectives.  

 

20. Since the 1985 Divorce Act, it has become easier for applicants to overcome a waiver of 

spousal support, as a defence to an application for spousal support. Under the 1968 Divorce Act, 
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spousal support agreements were not easily disturbed. Under the Pelech4 trilogy of three 

Supreme Court of Canada cases the Court set a high threshold to challenge a spousal support 

waiver. These decisions endorsed the self-sufficiency and clean break theories of spousal 

support. To set aside a spousal support waiver, the applicant was put to the burden of establishing 

a “radical change” in circumstances that was “causally connected to the marriage”. 

 

21. The threshold for successfully challenging these waivers was lowered with the 

proclamation of the 1985 Divorce Act. In Moge, the Supreme Court of Canada concluded that the 

new statutory objectives of support no longer supported the clean break theory.  

 
22. In Moge, the Court substantially broadened the conceptual basis and objectives of spousal 

support orders, incorporating compensatory based pillars or foundations, thus broadening the 

principled basis for entitlement, and broadening the basis for reviewing old orders or agreements. 

 
23. The clean break theory was therefore rejected out of hand by the Court in Moge. The 

Court in Miglin v Miglin,5 then held that this previous strict approach was no longer applicable and 

was “not appropriate in the current statutory context.” 

 
24. After a contractual waiver or other limitation has been signed, and one party is now asking 

for support that differs from their agreement, the court is not being asked to vary the agreement. 

Courts do not have jurisdiction to vary private agreements, only previous orders of the same court. 

 
25. But in reviewing what would therefore be a fresh application for support, the Court will take 

into account the parties’ agreement, as a relevant factor. Miglin sets out the rules of approach the 

Court is to follow in exercising its discretionary power to determine what weight, if any, should be 

given the parties’ agreement, when considering an application for spousal support under Section 

15.2 of the Divorce Act. 

 
26. In Miglin, the Court recognized the unique nature of spousal support agreements, as 

agreements that should not be subject merely to impeachment or other remedies in contract law 

generally. The Court stated: 
[77] In our view, Parliament’s recognition of the potential complications in the process of 
contracting spousal support is reflected in the Divorce Act itself. We see this in the direction 
to the court to consider an agreement as only one factor among others, rather than to 
treat it as binding, subject merely to remedies in contract law. Accordingly, contract law 

                                                 
4  Pelech v Pelech¸ [1987] 1 SCR 801, 38 DLR (4th) 641 [Pelech]. 
5  [2003] 1 SCR 303, 2003 SCC 24 (CanLii) [Miglin] at para 47. 
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principles are not only better suited to the commercial context, but it is implicit in s. 
15 of the 1985 Act that they were not intended to govern the applicability of private 
contractual arrangements for spousal support. [emphasis added]6 
 

27. In Miglin, the Court outlined a two stage test to follow in reviewing agreements. There are 

two parts to Stage 1. I will call them 1.1 and 1.2. 

 

Stage One (Miglin 1.1) 
Impeachability / Circumstantial or Procedural Problems around the Negotiation: 
Vulnerability / Undue Influence: Coercion and Duress / Absence of Disclosure / Absence 
of Legal Advice 
28. The inquiry under 1.1 is not the typical inquiry a court will follow in determining, as a matter 

of contract law generally, whether to set aside a contract on the grounds of unconscionability, 

duress, or coercion. It is a lower threshold than the standard used under contract law in other 

contexts, and one intended to consider and take into account the imbalances of power that may 

be unique to the spousal relationship and other conditions unique to the negotiation of a domestic 

agreement. 

 
Vulnerability 
29. The Supreme Court of Canada did not provide a definitive list of factors for consideration 

under this step. The Court said one should look for “circumstances of oppression, pressure or 

other vulnerabilities, taking into account all of the circumstances...” But with this qualifier, the 

Court said it “should be loathe to interfere where no vulnerabilities are present or compensated 

for by the advice of counsel.” 

 
30. In Miglin, the court used the term “unimpeachable” to describe the standard for fair 

negotiations and the kind of negotiations that would generate agreements entitled to judicial 

deference under Stage 1.1. 

 
31. It is here that the court looks at things like power imbalance (i.e. vulnerability of one spouse 

versus the other), inadequate disclosure, absence of legal advice during the negotiations, and 

perfunctory legal advice at the time of signing (i.e. the 15 minute ILA session, mental health 

issues); all pointing to a significant power imbalance. 

 

                                                 
6  Miglin, at para 77. 
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32. In Radu v Radu,7 the Saskatchewan Court of Appeal provided an important clarification 

about what vulnerability means for these purposes. From the Court’s decision in Radu, there are 

several aspects to the required analysis of vulnerability: 

(a) There is a difference between capacity to contract and vulnerability.8 

(b) These are mutually exclusive questions. Someone lacking the intrinsic intellectual 

ability to understand a contract, and to form an intent to be bound by one, may lack 

capacity. This can lead to a vulnerability; but not necessarily one. 

(c) A party may also have the capacity to enter into a legally binding agreement, but 

in the circumstances of their divorce and negotiation of the separation agreement, 

may be vulnerable, and subject to unfair advantage. 

(d) The mere presence of vulnerability will not, in and of itself, justify a court’s 

intervention.9  The evidence must show two things: 

(i) That vulnerability was actually exploited or taken advantage of by the other 

spouse in the negotiation of the agreement; and 

(ii) The vulnerability was not effectively compensated for by the assistance of 

legal counsel or other professionals.10 

 

33. Examples of the analysis under 1.1 appears in the Saskatchewan Court of Appeal’s 

decision in Evashenko v. Evashenko,11 the decision that followed in the Saskatchewan Queen’s 

Bench by Wright, J., and the decision of Mr. Justice Turcotte in Marquis v. Marquis,12 where he 

applied and followed Evashenko.  

 

34. In the end, vulnerability must connect to the outcome of the negotiation. In Radu, the 

Saskatchewan Court of Appeal said this of the vulnerability component of the Stage 1 Miglin 

analysis: 
[51] Stage one of the Miglin analysis involves two steps. First, the court must look at the 
circumstances surrounding the negotiation and execution of the agreement to determine 
whether there is any reason to discount it, for example, where there are circumstances of 
“oppression, pressure or other vulnerabilities”, which “fundamentally flawed the negotiation 

                                                 
7  2016 SKCA 145 [Radu]. 
8  Radu, at para 66. 
9  Radu, at para 51. 
10  Radu, at para 82. 
11  2011 SKCA 22 [Evashenko]. 
12  2013 SKQB 76 [Marquis]. 
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process” (Miglin at paras 81 and 82). The mere presence of vulnerability will not in and of 
itself justify a court’s intervention. There must also be evidence that vulnerability was 
taken advantage of by the other spouse and that the vulnerability was not effectively 
compensated for by the assistance of legal counsel or other professionals (Miglin at para 
83). [emphasis added]13 

 
Undue Influence: Coercion and Duress 
35. The applicable test appears to be the same one used as a basis for setting aside a Will 

made under the undue influence of another, where one person has dominated the mind of the 

other, by direct manipulation, coercion, or other abuse of power (Toscano v Toscano,14 and Hardt 

v Hardt.15  See “Drafting Spousal Support Settlements:  What You Need to Know” by Brent D. 

Barilla, Q.C.,16 for an excellent review of the relevant case authorities, and those factors found by 

courts to qualify as undue influence sufficient to set aside an agreement at Stage 1.1). 

 
Disclosure 
36. It is now well settled by the Supreme Court of Canada in Rick v Brandsema17 that there is 

a positive duty of full and honest disclosure in the negotiation of separation agreements. In forming 

this conclusion, the Court drew upon the principles articulated by the Court in the Stage 1 analysis 

in Miglin. In Evashenko, the Saskatchewan Court of Appeal held that full and honest disclosure 

of all financial information was essential to protect the integrity of the outcome of such 

negotiations. In that case, the Court concluded that the deliberate failure to disclose would warrant 

judicial intervention, where the agreement was substantially at odds with legislative objectives. 

 
37. More recently, the Saskatchewan Court of Appeal examined the duty to disclose, in the 

context of a separation agreement, where the validity of an agreement was impeached on the 

grounds the disclosure was incomplete. In Boechler v Boechler, the Court agreed with the test 

articulated and applied by the Chambers judge in her unreported fiat. At paragraph 15 of the 

Court’s judgement, Justice Tholl said this: 
The Chambers judge reviewed the jurisprudence relating to the duty of disclosure in a 
family law matter and his authority to set aside an agreement on the basis of non-
disclosure, including: Miglin v. Miglin, 2003 SCC 24, [2003] 1 S.C.R. 303 (S.C.C.) [Miglin]; 
Gordon v. Nielson, 2018 SKQB 207 (Sask. Q.B.) [Gordon]; Rick v. Brandsema, 2009 SCC 
10, [2009] 1 S.C.R. 295 (S.C.C.) [Brandsema]; Tremblay v. Tremblay, 2018 SKQB 47 

                                                 
13  Radu, at para 51. 
14  2015 ONSC 487 [Toscano]. 
15  2010 MBQB 38. 
16  Brent D Barrilla, QC, “Drafting Spousal Support Settlements:  What You Need to Know” 

(Forthcoming, Saskatchewan Trial Lawyers Association Spousal Support Family Law 
Conference, May 11, 2018). 

17  2009 SCC 10, 303 DLR (4th) 193 [Brandsema]. 
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(Sask. Q.B.) [Tremblay]; and Gamble v. Longpre, 2016 ONSC 3499, 79 R.F.L. (7th) 337 
(Ont. S.C.J.) [Gamble]. After doing so, he observed (at 6):  

 
The ultimate question is whether the disclosure provided to [Ms. Boechler] was 
incomplete, inadequate or misleading such that she did not have the ability to 
genuinely decide for herself that which constituted an acceptable bargain.18 

 
38. In its reasons for decision, the Court examined the duty to disclose, at common law, 

referencing the Supreme Court of Canada’s decision in Brandsema, and its earlier decision in 

Leskun v Leskun19: 
[29] The procedural requirements for disclosure in a family law matter are set out in 
Division 3 of Part 15 of The Queen’s Bench Rules. The nature of the duty to disclose is left 
to the common law.  
[30] An oft-quoted and stark description of the problems associated with non-disclosure 
in family law matters was repeated in Leskun v Leskun, 2006 SCC 25, [2006] 1 SCR 920: 
 

[34] … As Fraser J. commented in Cunha v. Cunha (1994), 1994 CanLII 3195 
(BC SC), 99 B.C.L.R. (2d) 93, at para. 9:  

 
Non-disclosure of assets is the cancer of matrimonial property litigation. It discourages 
settlement or promotes settlements which are inadequate. It increases the time and 
expense of litigation. …  
 
[31] Drawing on the foundation it set out in Miglin, the Supreme Court described family 
law disclosure obligations in Brandsema as follows: 
 

[46] This contractual autonomy, however, depends on the integrity of the 
bargaining process. Decisions about what constitutes an acceptable bargain can 
only authoritatively be made if both parties come to the negotiating table with the 
information needed to consider what concessions to accept or offer. Informational 
asymmetry compromises a spouse’s ability to do so [citations omitted].  
 
[47] In my view, it flows from the observations and principles set out in Miglin 
that a duty to make full and honest disclosure of all relevant financial information 
is required to protect the integrity of the result of negotiations undertaken in these 
uniquely vulnerable circumstances. The deliberate failure to make such disclosure 
may render the agreement vulnerable to judicial intervention where the result is a 
negotiated settlement that is substantially at variance from the objectives of the 
governing legislation. 
 
[48] Such a duty in matrimonial negotiations anchors the ability of separating 
spouses to genuinely decide for themselves what constitutes an acceptable 
bargain. It also helps protect the possibility of finality in agreements. An agreement 
based on full and honest disclosure is an agreement that, prima facie, is based on 
the informed consent of both parties. It is, as a result, an agreement that courts 
are more likely to respect. Where, on the other hand, an agreement is based on 
misinformation, it cannot be said to be a true bargain which is entitled to judicial 
deference.  

 
[32] In Tremblay, Megaw J. described the duty to disclose in the following terms:  

 
                                                 
18  2019 SKCA 120, 34 RFL (8th) 13 [Boechler]. 
19  Leskun v. Leskun, 2006 SCC 25, [2006] 1 SCR 920. 
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[47] … the discussion of resolution of family law matters demands, and 
expects, full, frank and complete disclosure of all information relevant to the issues 
between the parties. This obligation is absolute and uncompromising.  

 
While these comments were made in the context of the disclosure of income information, 
the principle applies equally to disclosure obligations regarding family property. 
 
[33] In my view, the Chambers judge’s description of his task as involving a 
determination of “whether the disclosure provided to [Ms. Boechler] was incomplete, 
inadequate or misleading such that she did not have the ability to genuinely decide for 
herself that which constituted an acceptable bargain” (at 6) captures the purpose of 
disclosure in relation to a negotiated property settlement. The duty to make full and honest 
disclosure is imposed to protect the integrity of the bargaining process, to prevent 
informational and psychological exploitation by either party, and to permit the parties to 
determine to what extent they are willing to assert or give up their rights under the FPA. 
When disclosure is inadequate, the non-disclosing party opens up the possibility that any 
settlement agreement reached will become partially or totally unenforceable, or that the 
value of the undisclosed property will be subject to further division. However, as noted by 
Wilkinson J. in Gordon, “an agreement negotiated with full and honest disclosure and 
without exploitative tactics will likely survive judicial scrutiny” (at para 89).  
 
[34] An inquiry into whether a party has met his or her disclosure obligations is 
case-specific and turns on the unique circumstances of each matter. The onus is on the 
party asserting non-disclosure to establish the other party failed in his or her disclosure 
obligations: Gamble at para 7.  
 
[35]  In the matter at hand, there is no allegation of vulnerability except to the extent 
that Mr. Boechler had asymmetrical control of the information regarding Eldorado and the 
shareholder’s loan when the proceedings began. This vulnerability would have continued 
to exist only if Mr. Boechler had failed to make adequate disclosure.  

 

39. Some cases hold that the onus does not rest exclusively on one party. Where a party 

knows the disclosure is lacking, or fails to exercise due diligence in seeking disclosure, the court 

may not set aside the contract (Toscano and Harnett v Harnett.20 Also see Wilkinson J. in Gordon 

v Nielsen21 at paragraph 103- below). 

 
40. In Boechler, the Court held the aggrieved party to her own duty of due diligence to 

understand and investigate all issues, after the relevant documents and information were 

disclosed. Counsel should not rely completely on the other party’s duty to disclose. 

 

Absence of Legal Advice 
41. The absence of legal and other professional advice may weigh into the court’s assessment 

of the vulnerabilities of the parties. In Evashenko, the Court of Appeal concluded that the mere 

presence of legal advice did not necessarily neutralize the vulnerabilities of the negotiating party. 

                                                 
20  2014 ONSC 359 [Harnett]. 
21  2018 SKQB 207 [Gordon]. 
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But in Lang v Lang,22 the Manitoba Court of Appeal stated that the absence of legal advice does 

not necessarily doom an agreement. In Simpkins v Simpkins,23 the Ontario Court of Appeal stated 

that: 
[…] Most agreements entered into with the benefit of a competent legal advice will be 
upheld, especially where the party seeking to avoid the settlement proposed the terms.  

 

42. In weighing the significance of the legal advice, the court should examine its foundation, 

the depth of its analysis, its recommendations to the client on the essential terms, and its overall 

efficacy in giving the client an understanding of his or her rights and obligations, and how the 

same are modified or waived by the agreement. (See Harnett.) 

 
43. The Manitoba Court of Appeal has found that legal representation does not always 

compensate for the vulnerability of a party. In Rivard (Litigation Guardian of) v Thompson,24 the 

Court determined the husband was aware of the wife’s mental illness and her father’s terminal 

illness, and took advantage of her vulnerability in negotiating the terms of their separation 

agreement.25 The circumstances of pressure and vulnerabilities “fundamentally flawed” the 

negotiation process and the Court awarded excess spousal support above terms of the 

agreement to the wife.26 

 
44. In summary, the circumstantial review under Stage 1.1 of the test involves a standard of 

review unique to agreements between spouses after the breakdown of their marriage. The 

reference to unique vulnerabilities or other pressures is a reflection of the unique nature of these 

agreements, the circumstances under which they are formed, and the court’s overriding authority 

to ensure fairness between the parties.  

 
45. The court’s reach in this respect may well be informed by the interest of the court and the 

state in balancing contractual autonomy against the wellbeing of families. In an early speech and 

paper delivered by former Supreme Court of Canada Justice Rosalie, called the “The Law of the 

Family in the Year of the Family” (1994), she articulated what she described as the “five ostensibly 

uncontroversial premises at the heart of family law”: 
(1) The family unit, however you define it, is the central unit of society. 

(2) Both spouses, regardless of gender, are equally important members of the family. 

                                                 
22  2003 MBCA 158 (CanLii), 234 DLR (4th) 525. 
23  1 RFL (6th) 219; [2004] OJ No 2534 (QL) (Ont CA) at para 19. 
24  2019 MBCA 7 [Rivard]. 
25  Rivard, at para 8. 
26  Rivard, at para 8. 
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(3) Where there are children, their best interests govern. 

(4) The state has an interest in facilitating the well being of families. 

(5) Families have a right to be free from an arbitrarily intrusive state. 
 

46. These fundamental premises were weighed and balanced by the Supreme Court of 

Canada throughout its evolving analysis in Moge, Bracklow, Miglin, and Brandsema. The 

autonomy to enter into spousal support agreements will be closely examined under the 

impeachment step at Stage 1.1.  Where the circumstances around negotiation raise significant 

concerns about unfair bargaining, the court may decide, at this stage of the analysis, to assign no 

weight to these agreements. Under Stage 1.1, problematic agreements should be obvious. 

 
Stage One (Miglin 1.2) 
Is the agreement a significant departure from statutory norms? 
47. This Stage 1.2 is the grey zone of the inquiry. Even if the test of circumstantial fairness 

(my term) under stage 1.1 is met and the agreement is “unimpeachable” at that stage, a court can 

override a spousal support agreement if the terms of the agreement substantially depart from the 

four statutory objectives of spousal support. 

 
48. In determining those contracts to be set aside under part 1.2 of the first stage, or to not be 

given significant weight, the Court in Miglin referred to the necessary balance between 

consensus, finality and autonomy, and the objectives of spousal support listed in the Divorce Act. 

 
49. The Court addressed the question of onus, holding that the onus was on the Party 

challenging the Agreement to show that it is not in substantial compliance with the overall 

objectives of the Divorce Act. 

 
50. At paragraph 78 of the Miglin decision the Court put the onus and relevant presumption 

this way: 
78 […] The court should treat the parties’ reasonable best efforts to meet those 
objectives as presumptively dispositive of the spousal support issue. […] 
 

51. The test is framed in the negative. To use the words of the Supreme Court in Miglin, the 

court should determine if the agreement is something the court “cannot condone”. 

 
52. The test therefore is whether the agreement is a “significant departure from the statutory 

norms of outcomes in support cases.” 

 



 

13 

53. At this stage of the analysis, the Court must go back in time, to the date of the spousal 

support agreement, and ask this question: 

- If this case were before the Court, and the property, custody, child support, 

and other issues were determined according to the parties’ agreement, 

would the spousal support provisions of the same agreement be so far 

away from the range of expected outcomes if the Court were asked then to 

decide the issue of spousal support that the Court simply “cannot condone” 

it? 

 
54. Under Step 2 of the Stage 1 analysis, the court does not require an agreement that aligns 

with, and is within the range of possible outcomes of Orders the court might make for spousal 

support. Rather, the test is framed as a negative one where the court’s intervention is one 

warranted where “there is not substantial compliance with the Act.” 

 
55. But as the Court went on to state, the analysis is contextual: 

[84] …The court must not view spousal support arrangements in a vacuum, however; it 
must look at the agreement or arrangement in its totality, bearing in mind that all aspects 
of the agreement are inextricably linked and that the parties have a large discretion in 
establishing priorities and goals for themselves.27 
 

56. The scope of what will be permitted is wider than what a court may order. In assessing 

the Agreement’s compliance with the Divorce Act, the court went on to state this “will necessarily 

permit a broader gamut of arrangements than would be the case if testing agreements narrowly 

against the support order objectives of s. 15.2(6)”.28 

 

57. In the decision of Madam Justice Goebel in Steinke v Steinke,29 she considered but 

dismissed an application for interim support, where the applicant sought support, contrary to a 

waiver of support in a separation agreement. In her conclusion, she dismissed the application, 

without expressing an opinion as to the ultimate conclusions of the trial judge. Her decision 

includes a very helpful and comprehensive review of the recent case authorities involving the 

analysis under Miglin, including cases involving interim applications.  

 

                                                 
27  Miglin, at para 84. 
28  Miglin, at para 86. 
29  2018 SKQB 13 [Steinke]. 
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58. In her decision, she discussed the challenge faced by a reviewing court where a Miglin 

waiver may be an inextricable part of a global resolution that may be put into question if a Miglin 

waiver is set aside. In so doing, she referenced Justice Bastarache’s caution in the decision in 

Miglin. She referred to the policy importance of respecting a negotiated agreement that may 

involve interrelated trade-offs. She stated: 
35 Without something more, it is reasonable to expect that the whole of the 
arrangements made by the parties intended to address disadvantages arising from the 
marriage while also facilitating the disentanglement of their economic lives by promoting 
finality, autonomy and self-sufficiency. Recognizing this balance, Justice Bastarache, 
speaking for the majority in Miglin, provided the following caution:  

 
[46] ... a court should be loathe to interfere with a pre-existing agreement unless it 
is convinced that the agreement does not comply substantially with the overall 
objectives of the Divorce Act. This is particularly so when the pre-existing spousal 
support agreement is part of a comprehensive settlement of all issues related to 
the termination of the marriage. Since the issues, as well as their settlement, 
are likely interrelated, the support part of the agreement would at times be 
difficult to modify without putting into question the entire arrangement. 
 

36  In the circumstances as presented, success at trial is suspect at best. 
 
37 In addition, the wife’s position is overreaching. She essentially argues that since 
she appears to be entitled to support on the basis of a long-term traditional marriage and 
disparity in income, any contractual waiver that does not identify special provisions, 
constitutes automatic grounds for impeachment and is entitled to little weight or deference. 
This is problematic for a number of reasons. 
 
38 Firstly, such an approach is inconsistent with the language and objectives of the 
Act as articulated in Miglin (paras. 51-57). The Supreme Court clarified that the objectives 
listed in s. 15.2(6) are designed to guide trial judges in determining quantum and duration 
of a spousal support award made by the court in the absence of an agreement, not to 
dictate the terms of an enforceable negotiated agreement dealing with spousal support, 
distribution of assets and child support: para. 52. In such cases, more must be shown than 
mere deviation from what a trial judge would have awarded before it is appropriate for the 
court to disregard the parties’ pre-existing agreement: para. 54. 
 
39 Further, the wife’s position ignores the benefit of a global settlement as well as 
many types of valuable “consideration” that separated and litigating spouses may have 
factored into the equation, including avoiding the stress of a trial, legal expense and 
conflict. Such may also include obtaining a simple and clean resolution, for example, a 
cash payment rather than transfer of locked-in funds or the promise of a portion of sale 
proceeds sometime in the future until which time both spouses remain burdened with 
significant joint-debt. These considerations are as varied as the parties themselves. Such 
is the very foundation of interest-based negotiation — a process that transcends the rights’ 
based, positional approach that many litigants find wearisome and ultimately 
unsatisfactory.30 
 
[emphasis added] 

 

                                                 
30  Steinke, at paras 35 – 39. 
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59. The courts have expressed caution about awarding interim spousal support in the face of 

a Miglin waiver: see Evashenko and Steinke. In LaFreniere v LaFreniere,31 the Court dismissed 

an application for interim spousal support on the basis that the petitioner did not meet the burden 

of establishing that a prima facie case exists for spousal support.  The Court said this about the 

onus of proof of an interim application: 
8  The onus is on the petitioner to establish a juristic basis for entitlement to interim 
spousal support. Although I considered the factors set out in s. 15(5) and (7) of the Divorce 
Act, R.S.C. 1985, c. 3 (2nd Supp.), my primary concern here, at the interim stage, is with 
the needs of the petitioner and the respondent's ability to pay. 
 
9  The law is clear that the Court should not enter into a full inquiry in an interim 
spousal support application (Blackmore v. Blackmore (1978), 21 O.R. (2d) 599, 7 R.F.L. 
(2d) 263 (Ont. Master); Walter v. Silvester-Purdon, 2010 SKCA 40, 346 Sask. R. 277 
(Sask. C.A.)). In Labelle v. Labelle (1993), 87 Man. R. (2d) 207, 46 R.F.L. (3d) 341 (Man. 
Q.B.), the Court held at para 8, "[i]nterim orders, by their nature, are 'holding orders' and ... 
common sense dictates that the depth of the inquiry at this stage of the proceedings is 
quite different from that expected at trial...." 
 
10 I hasten to add that although the inquiry is abbreviated, it is not perfunctory. 
Admissible evidence is required before a court can find that an applicant is entitled to 
spousal support. The petitioner here must make out a prima facie case, which means 
that she must adduce:  
 

... [e]vidence good and sufficient on its face; such evidence as, in the 
judgment of the law, is sufficient to establish a given fact, or the group or 
chain of facts constituting the party's claim or defense, and which if not 
rebutted or contradicted, will remain sufficient. 

 
[emphasis added] 

 

60. Interim spousal support was recently awarded by the Saskatchewan Court of Queen’s 

Bench in C.H. v D.H.32 The Court was satisfied that there was nothing in the separation agreement 

that addressed how the objectives of the Divorce Act would be met “in the event of a reconciliation, 

the birth and care of children, and a long-term relationship.”33 

 

61. In Radu, the Saskatchewan Court of Appeal adopted a hybrid approach under Stage 1.2.  

The Court found the agreement did not substantially meet the statutory objectives. But rather than 

set it aside, the Court amended it. The Court changed: 

(a) The amount of monthly support; and 

                                                 
31  2013 SKQB 114, 416 Sask R 231, aff’d 2014 SKCA 13, 433 Sask R 121 [LaFreniere]. 
32  2020 SKQB 210 [C.H. v D.H.]. 
33  C.H. v D.H., at para 19. 
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(b) The term - from 22 years to an indefinite time, subject to review if there is a future 

change in circumstances. 

 

62. This suggests the entire agreement must not be set aside under 1.2.  The court might take 

what it likes from the agreement and work from there. Support for this exists in Miglin, where the 

Court said a trial court might not enforce the time limit from the agreement, but might continue the 

quantum/amount of support agreed upon.34 

 

63. But as the Court considers the substantive compliance of the agreement under 1.2, the 

Court also has the benefit of hindsight, and can likewise ask the question in a case involving a 

complete waiver: 

- Is it unfair today, based on what Parliament intended by the statutory 

objectives of spousal support, to hold the parties to a bargain, where 

support has been waived altogether, taking into account all circumstances 

of the parties, all terms of their agreement, and the public policy importance 

of respecting a bargain made with independent legal advice? 

 

64. How close then must the Agreement align with a court imposed outcome? Miglin does not 

suggest that the agreement must provide the maximum possible benefit to a dependent spouse. 

Miglin does not actually use the term “range of acceptable outcomes” in this context as I have, 

but this is probably what the Court means when it refers to the negative test of something the 

Court “cannot condone.”  And by that, I mean something well outside that range. 

 

65. To put this another way, different judges hearing the same spousal support case might 

not share a consensus about the outcome. Some may differ on the monthly amount or duration, 

or both. Some may define certain triggering events giving rise to the right to review.  

 

66. I would hope there would be consensus on the central or threshold question of entitlement. 

But there may be many different outcomes in the end. When I speak of a range, I am referring 

here to the range of outcomes that may be reasonably expected, based on the statutory objectives 

of support under the Divorce Act.  

 

                                                 
34  Miglin, at para 86. 
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67. Defining a range, if entitlement is established, is now easier than when Miglin was decided 

in 2003. The advent and use of the Spousal Support Advisory Guidelines,35 as “a helpful tool, and 

not a rule,” are nonetheless a useful reference, and are said to theoretically reflect expected 

outcomes, based on a statistical analysis of all the support orders across Canada. And this may 

help establish the range, or even limit the range of likely outcomes. 

 
68. Even then, I do not think the Supreme Court is suggesting the terms of the agreement 

must fall within the range of expected outcomes, if a judge were deciding the issue of spousal 

support at the time of the agreement.  

 
69. It may not be enough to show the terms of the agreement are outside the range of 

expected outcomes. It is more of a “smell test” where, at some point, some agreements do not 

come close to meeting the statutory objectives of support.  

 

70. It is likely a broader inquiry, where the Court takes into account the parties’ circumstances, 

and the entire agreement, including other bargains integral to the agreement. 

 
71. The Ontario Court of Appeal in Faiello v Faiello,36 stated that it was not its role to interfere 

with the fact-driven conclusion of the trial judge when the trial judge had engaged in the 

appropriate inquiry under Miglin.37 The trial judge had determined the separation agreement did 

not meet the objectives of the Divorce Act as the husband was unemployed and lost a place to 

live as a result of the agreement.38 

 

72. Not surprisingly, the application of the Spousal Support Advisory Guidelines is now an 

integral part of the required analysis just as it is in any spousal support case. The British Columbia 

Court of Appeal examined the appropriateness of the Spousal Support Advisory Guidelines when 

applying the Miglin analysis in Nicholl v Nicholl:39  The Court found an error of approach by the 

trial judge, in not considering all the statutory objectives of spousal support: 
41 Miglin was decided in 2003. The draft SSAG were first published in 2005 and 
finalized in 2008. Accordingly, Miglin offers no guidance on whether an agreement's 
consistency with the SSAG might factor into consideration of substantial 
compliance with the objectives of the Divorce Act. 

                                                 
35 Carol Rogerson and Rollie Thomson, Spousal Support Advisory Guidelines, 2008, University of 

Toronto, Faculty of Law; and Dalhousie Law School. 
36  2019 ONCA 710 [Faiello]. 
37  Faiello, at para 60. 
38  Faiello, at para 61. 
39  2020 BCCA 173 [Nicholl]. 
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42 It is accepted that the SSAG are intended to reflect the current law in Canada 
and to provide guidance for the appropriate range of support at the time of an initial 
application for spousal support. Accordingly, a comparison of the SSAG range for 
spouses with the same incomes as the parties will generally be of some value when 
testing compliance of an agreement with the objectives of the Divorce Act. This 
follows from this Court's recognition of the value of the SSAG as a useful tool: see 
Yemchuk v. Yemchuk, 2005 BCCA 406 (B.C. C.A.) at paras. 60-64; and Redpath v. 
Redpath, 2006 BCCA 338 (B.C. C.A.) at para. 38. In Redpath, Justice Newbury observed, 
at para. 42, that it may be an error of law to make a spousal support award that is 
substantially outside of the range set out in the SSAG. However, the Courts in Yemchuk 
and Redpath were not focused on applications to set aside the amount or duration of 
spousal support that parties had agreed to in a separation agreement. 
 

[…] 
 
45 I agree that when a court undertakes the Miglin analysis, there is no absolute 
requirement to compare the spousal support provisions in a separation agreement 
with the range and duration of support calculated in accordance with the SSAG. 
There are two reasons for this. First, to determine whether an agreement 
substantially complies with the objectives of the Divorce Act, a judge must broadly 
consider all of the objectives that are relevant to whether the agreement reflects "an 
equitable sharing of the economic consequences of marriage and its breakdown": 
Miglin at para. 84. The economic consequences can be shared equitably through division 
of assets and debt, the way special and extraordinary expenses for children are divided 
between spouses, as well as by the provision for spousal support. 
 
46 The court must also consider finality, certainty and the benefit of allowing spouses 
to settle their own affairs under terms that are agreeable to them. The breadth of the 
considerations and the resort to alternative ways of equitably sharing the economic 
consequences of a marriage and its breakdown will mean that in some cases a court will 
be able to readily conclude that the agreement is in substantial compliance with the 
objectives of the Divorce Act without looking at the SSAG. That is in part because it is only 
a significant departure from the general objectives of the Divorce Act that will warrant a 
court's intervention. 
 
47 The second reason arises from the scope and design of the SSAG. While this 
Court has recognized the utility of the SSAG, it must be remembered that they are 
"advisory guidelines" and thus are not intended to be written in stone. As the SSAG 
itself states, the guidelines are "intended to be informal guidelines that operate on an 
advisory basis only, within the existing legislative framework": SSAG at 14 (Emphasis in 
original). If a court can determine whether an agreement substantially complies with the 
Divorce Act objectives without comparing the agreement with the SSAG, there is no 
requirement to do so. That is particularly the case where one of the spouses is a high 
income earner as the SSAG are considered to be discretionary for spouses with income 
above $350,000. Above that income level, "the formulas should no longer be automatically 
applied to divide income": SSAG at 110. 
 
48 While a judge is not required to explicitly compare an existing agreement's spousal 
support provisions with the SSAG, the judge must nonetheless analyze how the terms of 
the agreement accommodate an equitable sharing of the economic consequences of the 
marriage and its breakdown. Such an analysis is essential to properly assess whether the 
agreement substantially complies with the objectives of the Divorce Act. That analysis will 
usually require the judge to consider the couple's incomes after separation. This is 
particularly the case where the marriage was of long duration. As noted in Moge v. Moge, 
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[1992] 3 S.C.R. 813 (S.C.C.) at 870, the longer a marriage endures, the greater the 
presumptive claim to equal standards of living… 
 

[…] 
 
50 Applying these principles to the present situation, the judge did not err in 
principle by failing to compare the spousal support provisions of the Agreement 
with the ranges for amount and duration of spousal support that would be obtained 
by using the SSAG for spouses in similar circumstances. However, given Ms. Nicholl's 
arguably strong claim to compensatory support and the length of the relationship, the 
judge was required to analyze the extent to which the Agreement provided for an 
equitable sharing by the couple of the economic consequences of the marriage and 
its breakdown. In order to do so, it was not enough to determine that the couple shared 
the family property equally, even where that equal division left each with property worth in 
excess of $8 million. The judge needed to assess whether the Agreement would also 
provide the couple with a roughly equal standard of living taking into account their 
past and ongoing incomes, return from investment, and their obligations under the 
Agreement including spousal and child support. As I will explain, the judge did not carry 
out that analysis. This, in turn, meant that he was unable to consider in a meaningful 
way whether the Agreement was (and remains) in substantial compliance with the 
objectives of the Divorce Act, including the spousal support objectives in s. 15.2. 

 
[bold emphasis added] 

 

73. The Court of Appeal in Nicholl thus demanded a full and nuanced approach.  The Court 

found error and directed the matter back to the lower court to analyze whether the separation 

agreement provided an equitable sharing of the economic consequences of the marriage and its 

breakdown.40 

 
74. The Manitoba Court of Appeal in Rivard, considered the Spousal Support Advisory 

Guidelines when upholding the decision to award periodic amounts of spousal support in excess 

of the terms of a separation agreement that did not substantially comply with the Divorce Act.41 

The Court also found that actual vulnerabilities were exploited.  The Court found reason to 

override the Agreement under both parts of Stage 1. 

 
75. The agreement included a five-year fixed term of spousal payments in the amount of 

$2,000 monthly from September 2012 to May 2013, and $1,750 monthly from June 2013 to 

August 2017, at which time it would terminate.42 At the time, the suggested amount of monthly 

support pursuant to the Spousal Support Advisory Guidelines was between $4,183 and $5,629.43 

                                                 
40  Rivard, at para 92. 
41  Rivard, at para 8. 
42  Rivard, at para 3. 
43 Rivard, at para 4. 
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The Court of Appeal suggested the agreement was successfully impeached at both the 1.1 and 

1.2 stages of the inquiry. The Court provided this summary of the decision by the trial judge:  
8 Applying Miglin and Lang v. Lang, 2003 MBCA 158 (Man. C.A.), the trial judge 
found that the "circumstances of pressure and other vulnerabilities which impacted the wife 
during the negotiation and execution of the agreement fundamentally flawed the 
negotiation process" (at para 69) … She decided that the petitioner's lawyer did not 
compensate for her vulnerability and that the agreement did not substantially comply with 
the objectives of the Divorce Act, RSC 1985, c 3 (2nd Supp). In the result, she ordered the 
respondent to pay periodic spousal support in the sum of $4,000 per month from January 
1, 2014 to December 31, 2015, and $3,800 per month commencing January 1, 2016 until 
further order of the Court. 

 
76. The Saskatchewan Court of Appeal in Evashenko also suggested vulnerability may also 

be a factor that drives the scope of review under 1.2.  The Court stated “The greater the 

vulnerabilities present under 1.2 at the time of formation, the more searching the court’s review” 

when the one party seeks a variation, or an award of support that is inconsistent with the 

agreement. 

 

77. As a matter of principle, there will be a spectrum along which each case is considered, 

having regard to all four statutory objectives, the Spousal Support Advisory Guidelines, the 

context in which the agreement itself is made, the circumstances around its negotiation, and the 

substantive terms of the agreement itself.  

 

78. A decision of the Ontario Supreme Court raises a caution for negotiators. In Gammon v 

Gammon,44 the Ontario Supreme Court set aside a spousal support waiver under 1.2 of the first 

stage. In that case, the Court used Miglin Stage 1.2 to effectively override the terms of a spousal 

support agreement. The agreement provided for a lump sum payment in lieu of all property that 

covered little more than the equalization payment itself. The potential payor no doubt viewed this 

to be a highly successful and fruitful negotiation. But this caution from Justice Nolan should 

resonate: 
[85] In many respects, Miglin has changed the rules with respect to the negotiation of 
domestic contracts, especially separation agreements. It is my view that the onus to 
consider the provisions of an agreement and how it is negotiated in terms of the Miglin test 
is an obligation that rests with both parties and their counsel. It is no longer sufficient to 
get the best deal one can for one’s own client without considering the terms of the 
agreement and how they measure up to the principles set out in Miglin. In this case, 
the deal that was negotiated was certainly beneficial for Mr. Gammon and met his 
intentions of certainty and finality. Nevertheless, the provision for spousal support fell far 
short of meeting the objectives of the Divorce Act as it relates to spousal support and the 
court cannot condone the outcome. The actual costs to both parties should they each fail 
to consider the objectives of the Divorce Act, in addition to their own intentions, when 

                                                 
44  [2008] OJ No 603. 
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negotiating and finalizing an agreement are well demonstrated in this case. [emphasis 
added] 
 

79. In a decision of the Saskatchewan Court of Queen’s Bench in Marquis, Mr. Justice 

Turcotte also used Miglin 1.2 to conclude that an agreement would not likely survive. This was an 

interim determination and he was merely determining whether there was a reasonable prospect 

that, at trial, the agreement would not survive. It is not a final analysis, but is a case where the 

Court adopted and followed a similar approach in framing the analysis under 1.2. 

 

80. For practitioners, the second part of Stage One, 1.2, involves the greatest challenge in the 

formation and drafting of agreements, especially agreements containing waivers. 

 

81. Sometimes these waivers are easily obtained in a negotiation, even where a Court would 

not be quick to dismiss a claim for spousal support, or order something different than the parties’ 

own agreement.  

 

82. Before Miglin, lawyers would be justifiably happy (if they were acting for the high income 

spouse and the spouse with the greater economic potential) to see a Miglin waiver that purported 

to waive any right to support, now or in the future, even when there may very well be an obligation.  

 

83. But in the wake of Miglin, it may not be so. Such waiver may not hold, even where the 

negotiation of this waiver follows a lengthy negotiation where the procedural bases are covered, 

and there is no basis to impeach the Agreement under Stage 1.1: 

(a) Full disclosure 

(b) Time to consider 

(c) Independent competent counsel for both parties 

(d) True bargaining back and forth 

(e) More or less equal bargaining power  

 

84. Where there is an obvious entitlement, a naked waiver without consideration, or some 

economic value in return, a waiver may not protect the payor under 1.2, the second part of the 

Stage One analysis. 
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85. Consider this straightforward example of a traditional marriage: 

(a) The parties were married for 30 years. 

(b) The parties had four children. 

(c) They are now in their early 50’s 

(d) Husband was and is a dentist earning $300,000.00 per year. 

(e) Wife was a stay at home parent and homemaker.  

(f) She quit university when their first child was born 28 years ago. He finished dental 

school while she stayed home with their first child. She has no current post-

secondary education or training and has gone back to work as a store clerk earning 

$25,000.00 per year. 

(g) The parties lived well. but did not save for retirement.  

(h) After equally dividing their home and a few hundred thousand dollars in 

investments and RRSPs, they have both downsized, but neither of them has 

enough investments to produce an income to sustain them. She spent her tax free 

assets to buy a condominium. 

(i) The husband’s skills as a dentist will inevitably deteriorate as he enters his 60s. 

He therefore wants, and gets, a complete waiver of spousal support. 

(j) In return, he pays generous child support and pays all costs of the children’s post-

secondary education. 

(k) He has paid interim spousal support for three years, but makes no other payment. 

(l) The agreement is fairly negotiated. 

(m) There is therefore no legitimate challenge/impeachment under Stage One 1.1. 

(n) Three years after the deal is signed, the wife finds she is unable to find good 

employment. She is unable to upgrade her skills or training in any meaningful 

ways. There has not been any change in either party’s circumstances.  

(o) The wife applies for spousal support, and claims that there is nothing in the 

agreement that compensates her for the career she may have pursued, or that 

rewards her for the career her husband now has, and that she supported when 

they were together. 
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86. Is the waiver effective? 

 

87. Is the analysis, and answer, different if the husband pays her a significant lump sum of 

spousal support as part of their separation agreement? (See Jenkins v Jenkins45) 

 

88. Can a wildly successful negotiation be too successful? Are you winning if you as counsel 

negotiate an agreement where your client pays no support, when he or she has a clear obligation 

to do so? Maybe. Or maybe not. 

 
89. In Radu, the Saskatchewan Court of Appeal issued a serious caution about extreme and 

rigid language that prevents reviews, under all future circumstances, especially where there is an 

unforeseen change, and there being no mechanism for variation of the agreement.46 

 
90. In Radu, the parties agreed to a spousal support agreement where the husband agreed 

to pay 22 years of support to equalize the parties’ respective incomes. But when the husband’s 

income decreased, the wife’s income increased, and where she re-partnered with someone also 

earning an income, the agreement provided for no mechanism for review.  

 
91. This did not align with the parties’ clear intention at the outset to equalize their incomes 

over the course of time. In its analysis at 1.2, the Court stated: 
[3 problems] 
 
[96] [...] The provisions in the agreement prohibiting variation of spousal support for 
virtually any reason have the effect of defeating the Radus’ stated intentions in entering 
the agreement. In my view, an agreement that [1] predicts a fixed and immutable future for 
a spouse with mental health issues; that [2] predisposes an inherently vulnerable individual 
will forever be in a position to provide support regardless of future circumstances; and [3] 
which purports to foreclose the courts from assessing whether there has been an equitable 
allocation of the economic consequences of the marriage and its breakdown does not 
substantially comply with the spousal support objectives of the Divorce Act. The 
agreement does not achieve an “equitable sharing” of the economic consequences of 
marriage and its breakdown (Moge v Moge, [1992] 3 SCR 813), nor does it encourage Ms. 
Radu to become self-sufficient “insofar as practicable”. [emphasis added]47 

 
92. In a clear rebuke of Pelech, and an affirmation of Miglin, the Court then stated “Separation 

agreements cannot oust the jurisdiction of the courts.”48 

                                                 
45  2009 MBQB 189 (CanLII), 243 Man R (2d) 68). 
46  Radu, at paras 90 – 96. 
47  Radu, at para 96. 
48  Radu, at para 96. 
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93. But in this context, Miglin does suggest that the court cannot exclusively focus on the 

statutory objectives under Section 15.2(6). Unlike child support agreements, spousal support 

involves the parties’ own rights and the court should not easily disturb these bargains if they are 

in substantial compliance with the Divorce Act objectives. In her decision in Steinke, Justice 

Goebel stated: 
40 This was commented upon at length by the Supreme Court in Miglin. Justices 
Bastarache and Arbour speaking for the court noted that an exclusive focus on the s. 
15.2(6) objectives leaves no room for the parties to apply their own values and pursue their 
own objectives in reaching a settlement, or account for the many ways in which couples 
structure their marital relationship and face its dissolution. It denies them “the autonomy to 
organize their lives as they see fit and to pursue their own sense of what is mutually 
acceptable in their individual circumstances”: para. 55. The court synthesized its position 
on this issue as follows:  

 
66 The role that these objectives was intended to play, however, must be 
understood in the proper statutory context. ... Nowhere in the Divorce Act is it 
expressed that parties must adhere strictly, or at all, to these objectives in reaching 
a mutually acceptable agreement. Rather, the listed objectives relate only to orders 
for spousal support, that is, to circumstances where the parties have been unable 
to reach an agreement. Moreover, the positive obligation that the Act places on 
counsel to advise their clients of alternatives to litigation, noted above, indicates 
Parliament’s clear conception of the new divorce regime as one that places a high 
premium on private settlement. Parliament’s preference appears to be that parties 
settle their dispute, without asking a court to apply s. 15.2(6) to make an order. 
This is not to suggest that the objectives are irrelevant in the context of a negotiated 
agreement. The parties, or at least their counsel, will be conscious of the likely 
outcome of litigation in the event that negotiation fails. Consideration of the 
statutory entitlements will undoubtedly influence negotiations. But the mutually 
acceptable agreement negotiated by the parties will not necessarily mirror the 
spousal support that a judge would have awarded. Holding that any agreement 
that deviates from the objectives listed in s. 15.2(6) be given little or no weight 
would seriously undermine the significant policy goal of negotiated settlement. It 
would also undermine the parties’ autonomy and freedom to structure their post-
divorce lives in a manner that reflects their own objectives and concerns. Such a 
position would leave little room to recognize the terms that the parties determined 
were mutually acceptable to them and in substantial compliance with the objectives 
of the Divorce Act. [bolding emphasis in original] 
 
[underline emphasis added] 
 

41 Secondly, the wife’s argument could, taken to its extreme, elevate the 
determination of spousal support in the face of an agreement to the analysis employed for 
child support — where the court does not consider itself bound to contractual provisions 
unless it is satisfied that special provisions exist that ensure support is being paid in some 
form. Such scrutiny is appropriate in the context of child support where support under the 
Federal Child Support Guidelines, SOR/97-175, is the right of a child who is not a party to 
the agreement. It is also consistent with the overriding duty of the court to ensure 
reasonable provision has been made for children of the marriage before granting a divorce 
(s. 11(b)). On the other hand, to ascribe the same level of protective examination to spousal 
support agreements, essentially eliminates personal autonomy from the equation and 
smacks of paternalism. The majority in Miglin described the distinction at para. 56:  
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... Unlike child support, for which relatively clear normative standards have been 
set, spousal support rests on no similar social consensus. ... We note too that 
Parliament’s adoption of broad, and at times competing, objectives for spousal 
support contrasts with its promulgation of uniform Child Support Guidelines. ... 

 
42 Finally, the “floodgates” argument advanced by the husband holds some weight. 
The situation presented is not atypical. I expect there are hundreds of agreements 
containing similar provisions that have been genuinely relied upon by former spouses in 
planning their financial affairs. To subject these parties to the uncertainty that interim orders 
may be granted with little more than proof of a traditional relationship and a disparity in 
income, has the potential of returning many former spouses back to the litigation fray. 
 
43 Such a finding could also promote gamesmanship in negotiations where one party 
expects the resolution to be final while the other is hedging their bet that once the property, 
custody and other provisions of an agreement have been implemented, the spousal 
support waiver will collapse. The court must never be seen to encourage ambiguity in 
contractual arrangements that might directly interfere with finality and certainty for families 
in conflict. Without some degree of certainty that the agreement will be respected by the 
court, parties have little incentive to negotiate a settlement and comply with the terms of 
their undertakings — the policy goals underlying the objectives of certainty, finality and 
autonomy would be entirely defeated: Miglin at para 54.49 
 

94. These broader statements of policy underlying the review at Stage 1.2 are well supported 

by Justice Bastarache’s speech in Miglin. 

 
95. In the Miglin waiver attached as Appendix A, the language purports to preclude any future 

variation, no matter what happens, no matter how catastrophic any future change may be.  
 

96. But be cautious about blindly cutting and pasting such extreme language into every 

bargain. If it does align the parties’ intentions at the time of the agreement, and is not seriously at 

odds with the statutory objectives of support, this language may be effective. But it may not in all 

cases. 

 

Stage Two - Changed Circumstances 
Change in Circumstances: Original agreement no longer reflects parties’ true intentions: 
Foreseeability part of the test 
97. Section 17 of the Divorce Act gives the Court the power to vary a previous spousal support 

order, but only where there has been a material change in circumstances. This is the test that is 

applied when the Court is asked to vary an order. In Miglin, the Court suggests an agreement 

may be impeached under Stage Two if there has been a material change in circumstances, such 

that the agreement no longer reflects what the parties intended. 

 

                                                 
49  Steinke, at paras 40 – 43. 
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98. While these waivers often state there will never be any spousal support and speak to all 

possible future events and changes, including a change in health, employability, bankruptcy, 

windfalls, plagues, pestilence, pandemics, nuclear holocaust, even communism, the Court in 

Miglin suggests there is still a legitimate basis for review if the change in circumstances was not 

foreseeable. 

 
99. Even where the parties contemplate future events, such as an illness or disability, and 

nonetheless fix or waive spousal support, the courts seem willing to reopen the agreement under 

Stage Two (See Radu) where the change is catastrophic. When the change amounts to a 

disability, courts have intervened under Stage Two (See Soschin v Tabatchnik50 and Stevens v 

Stevens51).  

 
100. But just because there has been a change in circumstances, even changes that could not 

be specifically foreseen, the Supreme Court does not suggest this leads to a free for all. 

 
101. In Miglin, the Court circumscribes the Court’s approach as a cautious one stating:52 

(a) The test is not strict foreseeability; 53 and 

(b) The court’s focus should be on the agreement’s continued correspondence to the 

parties’ original intentions as to their relative positions, and the overall objectives 

of the Divorce Act, not on whether a change occurred per se.54 

 

102. The Saskatchewan Court of Queen’s Bench in C.H. v D.H.55 turned on unique facts.  It 

found a separation agreement may be impeachable under Stage Two of the Miglin analysis if it 

failed to adequately contemplate the parties’ future reconciliation or possibility of them having 

children. The Court awarded interim spousal support: 
22 It was the intention of the parties at the time the separation agreement was 
signed that the parties' relationship was over. Both intended to go their separate 
ways. The "future cohabitation" clause of the separation agreement provided as follows:  
 

D.H. and C.H. agree that this agreement is intended to operate as full and final 
settlement and division of all family property as is specifically dealt with herein and 
any future or resumption of cohabitation of the parties shall not be considered to, 
in any way, abrogate this Agreement or to render same no longer in effect, and all 

                                                 
50  2013 ONSC 1707. 
51  2013 BCSC 1899. 
52  Miglin, at paras 88 – 91. 
53  Miglin, at para 89. 
54 Miglin, at para 90. 
55  C.H. v D.H. 
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covenants, provisions and terms herein contained shall remain in full force and be 
binding upon the parties. 

 
23 Other than this clause, there is no indication that the parties even considered 
reconciliation as a possibility. C.H. [the husband] argued that D.H. [the wife] just wanted to 
leave debt free and start her new relationship. There is no reference in the separation 
agreement to the possibility of the parties having children, nor does it appear that it 
was contemplated that D.H. would remain home to care for the children for much of 
the relationship. These new circumstances are certainly "significant" as described 
in Nicholl. Furthermore, not only did this change occur but the evidence appears to 
indicate the separation agreement no longer represents the intentions of the parties. 
C.H. described how D.H. had full access to his accounts and he supported her financially 
throughout the relationship. He denied D.H.'s suggestion that he controlled the finances in 
the relationship and his counsel went so far as to suggest in argument that D.H. and C.H. 
were a "team". That description appears to reflect the reality of how they handled their 
affairs since reconciliation. D.H. and C.H. built up a business, built homes and raised a 
family together. The separation agreement the parties signed in 2004 no longer represents 
their intentions and is not in compliance with the objectives of the Divorce Act.  
 
[emphasis added] 

 

103. In Radu, the Court provided a clarification about what future changes in circumstances 

may be enough to overturn an agreement. In referring to Miglin, the Court stated: 
[100] [...] “The test here, is not strictly foreseeability; a thorough review of case law leaves 
virtually no change entirely unforeseen.” Rather, the question is the extent to which the 
circumstances “represent a significant departure from the range of reasonable outcomes 
anticipated by the parties …”. [emphasis in original]56 

 

104. While separation agreements are unique documents, and are different from their 

commercial counterparts, they are contracts nonetheless. The Court stated: 
Parties must take responsibility for the contract they execute as well as for their own lives. 
It is only where the current circumstances represent a significant departure from the range 
of reasonable outcomes anticipated by the parties, in a manner that puts them at odds with 
the objectives of the Act, that the court may be persuaded to give the agreement little 
weight.57 
 

105. Consonant with the notion of finality and autonomy, is the statutory objective of support 

that the parties’ self-sufficiency should be promoted, as opposed to a dependency being enabled. 

 

106. As the Court stated: 
That is to say, we do not consider “change” of any particular nature to be a threshold 
requirement which, once established, entitles the court to jettison the agreement entirely. 
Rather, the court should be persuaded that both the intervention and the degree of 
intervention are warranted.58 

                                                 
56  Radu, at para 100. 
57  Radu, at para 91. 
58  Radu, at para 90. 
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107. “Change” in this context is more than “material change” for the purpose of a variation or 

an order un der Section 17. In Gordon, the Saskatchewan Court of Queen’s Bench upheld a Miglin 

waiver in a prenuptial agreement. The wife was a high-income earner and at the time the 

agreement was made, the husband was secure in his career. During the seven-year marriage, 

the husband was unemployed for two years, however, during that time did not take an active role 

in the household.  

 

108. At Stage Two in the Miglin analysis, the Court found the agreement expressly 

contemplated the possibility of future unemployment.59 In finding the husband did not suffer 

economic disadvantage on the breakdown of the marriage, the Court upheld the Agreement and 

stated:  
The tag end of the Miglin 2.0 analysis cannot be overlooked. A situation the court is "unable 
to condone" implies that some element of injustice, unfairness or harshness has resulted 
which requires mitigation.60 

 

109. The Court ultimately found the outcome was within the range of reasonable outcomes and 

not inconsistent with the objectives of the Divorce Act:  
192 Here, the husband undoubtedly regrets his decision to waive spousal 
support, but the court cannot relieve him from the consequences of his bargain. He 
did not adopt the role of homemaker, he did not sacrifice his career for the sake of the 
children, and he did not forsake a career path in order to support the wife's career. The 
relationship did not increase the earning power of the wife at the expense of the husband. 
The hiring of nannies ensured the wife could devote time to her career regardless how the 
husband spent his day. He was likewise free to pursue his own interests. He was 
advantaged by the marriage, true, but it cannot be said he was economically 
impaired by its breakdown. The eventual outcome was not a significant departure 
from the range of reasonable outcomes that the parties anticipated at the time they 
signed the separation agreement. Nor is the outcome inconsistent with the 
objectives of the Divorce Act. The parties freely chose, at the outset of the marital 
relationship, to give particular emphasis to self-sufficiency objectives, certainty and 
finality, as was their autonomous right to decide. Accordingly, the husband's 
contractual waiver of spousal support is conclusive. The husband's claim for spousal 
support must be dismissed. [emphasis added] 

 

110. In Sandy v Sandy61 the parties filed a consent order incorporating the terms of their 

settlement agreement, providing the wife with a lump sum spousal support payment. The wife 

later applied for monthly support. The British Columbia Court of Appeal provided this commentary 

about drafting and achieving finality and certainty in an order or agreement:  

                                                 
59  Gordon, at para 176. 
60  Gordon, at para 179. 
61  2018 BCCA 182. 
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71 In my view the message to be drawn from Miglin and L.M.P. is that certainty and 
finality cannot be achieved by drawing orders that dismiss claims for support. Nor do 
embellishments such as "as if after trial" or references to "future claims" assist. Rather, 
parties wishing to achieve finality should set out in an order or agreement the potential 
changes in circumstances they have considered in reaching their agreement, and clearly 
identify the changes they agree will, or will not, warrant reconsideration of the terms on 
which they have resolved their support obligations (L.M.P. at paras. 38, 39, and 42). 

 

111. Under Stage Two, it is not a fresh consideration of the parties’ rights and obligations once 

a change has been demonstrated, it is only when the change, in the context of what the parties’ 

original intentions, and the overall objectives of the Divorce Act, compel a review, that a court 

should depart from the parties’ original agreement. 

 

112. In short, successful challenge under Stage Two can be made more difficult by good 

drafting, especially where negative changes are expressly contemplated, and the waiver is 

nonetheless given. Carol Rogerson suggests in her article “The Legacy of Miglin: Are Spousal 

Support Agreements Final?”62 suggests that successful Stage Two Miglin challenges are still the 

exception, and not the rule. Unsuccessful challenges under this Stage typically involve a 

conclusion that the changed circumstances were “not unforeseeable.” Or, to take away the double 

negative, that they were reasonably foreseeable. 

 
Incorporating Miglin Waivers into Court Orders 
113. As suggested above, a court should be reluctant to incorporate a Miglin waiver into a 

Judgment of Divorce or an order of the court, if it purports to waive or limit rights based on 

circumstances not known or expected to occur, based on the evidence at the time the order is 

made. It is well settled that the court is deemed to know all relevant circumstances, at the time an 

order is made, even if the order is made by consent and evidence of the circumstances is not 

before the court. In Talbot v Henry,63 the Court stated this in the custody context: 
[22] It is convenient to examine the state of the law prior to promulgation of the Divorce 
Act, 1985. Under s. 11(2) of the Divorce Act, a court of competent jurisdiction was 
empowered to vary an order for custody if it thought it "fit and just to do so having regard 
to the conduct of the parties" and "any change in the conditions, means or other 
circumstances of either of them." The welfare of the children was not mentioned in the 
statute. The paramount consideration was the best interests of the children when 
determining whether the changed circumstances required that the order for custody be 
varied. 
 
[23] The principles utilized in the application of s. 11(2) were developed in a number of 
cases. Zuber J., then of the Ontario Supreme Court, set out the approach to be taken by a 

                                                 
62  Carol Rogerson, “The Legacy of Miglin: Are Spousal Support Agreements Final?” in Law Society 

of Upper Canada, eds, Special Lectures 2006: Family Law (Toronto: Irwin Law, 2007) 119. 
63  [1990] SJ No 159, 84 Sask R 170 (SK CA). 
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court invited to vary a custody order in the case of Breau v. Breau (1973), 10 R.F.L. 391 
(Ont. H.C.). He emphasized that custody orders should not be disturbed lightly and stated 
[pp. 392-93]: 

 
... I think the general principle that I have to keep in mind is that I am not sitting 
here as an appellate court to review the [previous] order ... I am simply enquiring 
as to whether or not there has been that change of circumstances which would 
warrant me now making a different order than an earlier court did make. 
 

He concluded that in the case before him such a change in circumstances had not been 
established. 
 
[24] In a subsequent case, Tobin v. Tobin (1974), 19 R.F.L. 18 (Ont. H.C.), Zuber J. 
took this a step further, this time in the context of an application to vary a maintenance 
order. He held that even where a change in circumstances had been established, the whole 
issue was not then automatically reopened. The award was not to be reconsidered from 
the beginning, but rather only insofar as it was affected by the change in circumstances (p. 
20). In Garrett v. Garrett (1982), 36 Nfld. & P.E.I.R. 479, 101 A.P.R. 479 (P.E.I.S.C.), 
Mitchell J. put this principle into operation specifically in the context of an application to 
vary a custody order. He stated [at p. 485]: 
The circumstances giving rise to an order to vary must materially affect the best interests 
of the children. They must be such that for the original order to stand would no longer be 
in their best interests. 
 
[25] Holland J. made explicit the propositions which necessarily underlay the above 
approach in Roher v. Roher (1976), 27 R.F.L. 218 (Ont. H.C.). He stated that the court 
must always conduct its analysis under the assumption that the original order was correct. 
The applicant therefore bore an onus to show that a sufficient change in circumstances 
had taken place since the making of that order to warrant another court's interference with 
it. In MacCallum v. MacCallum (1976), 30 R.F.L. 32 (P.E.I.S.C.), McQuaid J. makes it clear 
that even once all of the above requirements had been met, the question of whether a 
custody order should be varied remained a discretionary one, and that discretion ought to 
be exercised cautiously (p. 34). 
 
[26] In Wittal v. Himmelspach (1983), 1983 CanLII 2352 (SK QB), 36 R.F.L. (2d) 413, 
27 Sask.R. 143 (Q.B.), and again in Roode v. Roode (1985), 1985 CanLII 2771 (SK QB), 
42 Sask. R. 307 (Q.B.), Grotsky J. consolidated all the factors outlined above and adopted 
them. 
 
[27] The following principles emerged: 

(1) The reviewing judge starts with the proposition that the original order was 
correct and that all proper matters were considered by the trial judge when 
the order was made. That is so whether the order was contested or made by 
consent. 
(2) The original order is presumed to be in the best interests of the children, and 
the trial judge hearing an application to vary may not go behind the initial order or 
review its propriety. 

(3) The person applying for a change or variation of the custody order bears the 
burden on the balance of probabilities to demonstrate that there has been a 
material change in circumstances of the parties. 

(4) The reviewing judge is not performing an appellate function. His task is to 
determine whether there has been a change in circumstances. The reviewing 
judge is to determine whether since the making of the order there has been a 
change in the condition, means or circumstances of the parties. 
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(5) The change in circumstances does not reopen the entire issue or require the 
court to reconsider the issue of custody. The change in circumstances must affect 
the best interests of the children to such an extent that it would no longer be in 
their best interests for the order to stand. 

(6) The change must be a material change, such that had it existed at the time of 
making of the initial order, the trial judge might have ordered otherwise. 

(7) The power to vary is discretionary and should be exercised with great caution.  
 
[emphasis added] 

 

114. To make an order that precludes future rights based on events that may or may not occur 

involves speculation and would be an error of approach. In making an order, the Court cannot 

inappropriately fetter the discretion of another judge sitting on review or variation. The most a 

court could or should do by consent is to determine the parties’ rights and obligations at the time 

the order is made. Any further review of support would then involve such weight as may be 

appropriately assigned to a Miglin waiver and separation agreement.  

 

115. I suggest the following, if a waiver is intended: 

“Neither party is entitled to or shall pay spousal support.” 
 

116. This proposed language only involves a judicial determination on the question of 

entitlement at the time of the order. If an order for spousal support is made, even if only to declare 

there is no support, the order can only be reviewed on the merits if the threshold requirement of 

material change is met (L.M.P. v. L.S.64).  

 

117. Where an agreement states that its terms are to be incorporated into a final order, but no 

steps are taken to do so, the rights and obligations contained in the agreement remain contractual 

and subject to the Miglin analysis (See Bharadwaj v Bharadwaj65). Any review of spousal support 

by the Court may proceed as a matter of right as an original or corollary relief application. As a 

matter of law, any review on the merits in an original application or a variation application will be 

governed by all statutory objectives under the Divorce Act and The Family Maintenance Act, 

1997.66 In the context of that review, the Court will assign such weight as it considers appropriate 

to any agreement. 
 

                                                 
64  2011 SCC 64 [LMP]. 
65  2019 SKQB 46. 
66  SS 1997, c F-6.1. 
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Practice Tips 
118. The following practice tips are offered to assist you in helping your client, and to mitigate 

your own liability: 

(a) When acting for the party most protected by a waiver, minimize any expectation of 

complete immunity. Do so realistically and honestly, but do caution your client 

there is a spectrum of enforceability of family agreements (property - spousal 

support - child support - child custody). 

(b) Even where there is a properly negotiated agreement, with independent legal 

advice, no agreement can ever oust the jurisdiction of the Court. The other spouse 

can always apply, whether successful or not. “Spouse” includes former spouse 

under the Divorce Act. 

(c) Even then, where the Court employs the analysis from 1.2 of Stage One, a 

reviewing court may have a different view of what the parties thought reasonably 

aligned with or fit within the statutory objectives of the Divorce Act, and a range of 

reasonable outcomes. This is especially so where the waiver is a naked one, there 

is no support or other special benefit to the dependent spouse, and where there is 

nonetheless a complete waiver.  

(d) To promote the enforceability of a spousal support agreement defining or limiting 

an obligation: 

(i) Ensure that there is full disclosure of income and property. Reference this 

in the agreement, so it is apparent and on the face of the agreement, and 

you do not have to resort to extrinsic evidence (including your own 

evidence as a lawyer) of what was disclosed.  

(ii) Extrinsic evidence of the negotiation process may be relevant in a Miglin 

review. It is important to incorporate all relevant representation and 

circumstances within the four corners of the Agreement and to thus avoid 

counsel becoming a witness. Evidence of the negotiations may be 

otherwise inadmissible, because, for example, they occurred in mediation 

or at a Pre-Trial Conference. For counsel, there are good reasons to not 

become a witness: 

(a) You cannot then be the lawyer in the litigation that follows; 

(b) It’s not very much fun; and 
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(c) Your role as a witness will be complicated, if the sufficiency of your 

work is called into question. 

(iii) Promote the other spouse hiring separate counsel for the negotiation. Do 

not be part of the selection or retainer of that lawyer. If you are asked to 

recommend another lawyer, identify two or three experienced ones. 

(iv) Eliminate short time lines and other pressures to a quick resolution. 

(v) Avoid perfunctory independent legal advice when the lawyer giving the 

independent legal advice has no knowledge or substantial involvement. 

(vi) Be aware of significant vulnerabilities of both spouses (i.e. mental health 

issues, circumstantial stress, significant power imbalances, etc.). You may 

not want to rush any final separation agreement immediately after 

separation where such circumstances exist. This is where your relationship 

with the client is important. Know your client. Know the dynamics of power 

in the context of the spousal relationship. 

(vii) Ask searching questions about your client’s mental and physical health, 

and emotional state. Inquire into how decisions are made in the 

relationship, whether there are any indications of control or abuse including 

physical, emotional, or financial. Don’t be shy. You would be surprised what 

clients will want to share. Ask about external supports such as family or 

counselling that are available to help parties be strong and think clearly. 

(viii) Remember that actual vulnerability and actual disadvantage is the test. The 

mere presence of vulnerability or weakness may not be enough. The time 

to explore these vulnerabilities is during the negotiation, not in the context 

of a challenge under Stage 1.1 years later. 

(ix) In Radu, much was made about expert evidence going to this question. Mr. 

Radu called his family physician, counsellor, and a neuropsychologist.  

(x) The family physician knew the husband at the time of the agreement. He 

found him to have a classic case of ADHD. But the family physician knew 

nothing of the particular circumstances of the negotiation or the husband’s 

alleged vulnerability during those negotiations. 
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(xi) The neuropsychologist studied the file some six years later, and 

interviewed and tested Mr. Radu at that time. Her conclusions were based 

on assumptions that he had diminished capacity for good decision making 

six years before. But she knew nothing of the circumstances at the time of 

the agreement and could not connect her findings to any actual vulnerability 

at the time of the Agreement. 

(xii) The counsellor worked directly with the parties at the time of the 

agreement. There was some evidence that he actually mediated parts of 

the agreement. Even then, he did not have intimate knowledge of the 

husband’s actual state of mind or vulnerability at the time the agreement 

was signed.  

(xiii) The lawyer was a central figure at the trial. In Radu, the husband met with 

the lawyer only once, but for two and one-half hours before instructing the 

lawyer to make some small changes and then to sign the agreement.  

(xiv) While two and one-half hours is more than a perfunctory session, it may 

not have been enough time for the lawyer to understand the client’s intrinsic 

limitations and vulnerabilities, or his actual vulnerability in the context of the 

spousal relationship and the negotiation of the agreement. If indeed the 

client was truly being exploited, and the lawyer knew he was, I am confident 

the lawyer would not have participated. I am making assumptions here and 

of course am offering no judgment on the conduct of the lawyer in Radu. 

(xv) But for my part, an agreement of such an extreme nature is probably 

something that should be considered overnight, at the very least, before 

concluding. 

(xvi) Determining actual vulnerability is not a pure medical question. It is a 

contextual determination involving legal capacity, psychological and 

emotional elements, based on what is actually happening in the spousal 

relationship and the negotiation itself. The lawyer has a front row seat. 

(xvii) In these cases, you will find yourself to be the star witness, for good or bad. 

You have two responsibilities. Your central responsibility is to represent 

your client’s interests and to negotiate the best possible agreement. But 

you also have a professional responsibility to make deep and searching 
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inquiries into everything relevant to your task. And in so doing, to consider 

reports from or discussions with mental health care providers. It means 

asking many searching questions yourself and making good notes and 

laying down a clear record of the discussion and advice between you and 

your client.  

(xviii) Consider standardizing aspects of your practice, including advice given.  

(xix) Confirm in writing the advice given and how your client formed decisions 

and instructions, especially unique or difficult cases. In this way, you can 

testify to a standard practice, even if you do not recall your particular 

involvement in a given case. 

(xx) Putting down footprints is always a good practice. There are many aspects 

to this diligence: 

(a) In the result you become very satisfied, one way or the other, of 

your client’s capacity, vulnerability, and understanding; 

(b) This will determine the instructions you should and will accept in 

negotiations;  

(c) It will mitigate impudent/bad decisions from a client in a vulnerable 

state; and 

(d) You will create an evidentiary basis for your assessment of your 

client’s state of mind and decision making process, should there be 

a subsequent impeachment of the Agreement, or where your role 

as counsel is brought into question. 

(xxi) Negotiate - a back and forth negotiation is a good thing. It shows give and 

take, and mutual compromise. It then becomes more difficult for the party 

opposite to claim domination or unfair control. 

(xxii) The more specific and detailed the agreement, the better. It is wise to not 

just say that the parties have considered the objectives of the Divorce Act 

when agreeing to their spousal support terms. But one should illustrate how 

that is so. For example, if there is a large unequal property division or a 

lump sum payment, or a promise to pay for children’s post-secondary 

education, and it is intended to be in lieu of compensatory spousal support, 

then say so. If any spousal support has been previously paid, the 
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agreement itself should detail and acknowledge such payment. A waiver 

given after the payment of some consideration will be more robust than a 

naked waiver.  

(xxiii) Avoid the blind use of a broad and naked waiver without apparent 

consideration. Put a dollar value to it, if possible. Especially where it is a 

naked and permanent waiver and where there is no obvious consideration 

or payment for it. As cautioned by the Court in Radu, it may be better to 

draft a waiver or a support arrangement that provides some protection, than 

to leave the client entirely exposed if the Miglin waiver is completely 

disregarded by the Court. 

(xxiv) Sometimes there are multiple trade-offs and compromises that bring 

parties together in a global resolution. If that is so, document the same in 

the Miglin waiver, or the agreement itself, to thus give the Court pause to 

intervene, for the reasons given by the Court in Miglin at paragraph 46, and 

as also noted by Justice Goebel at paragraphs 34 and 35 in Steinke. 

(xxv) If a review is intended, specify the scope of that review (e.g. - is it a full and 

fresh review, or limited to only one aspect such as duration). If a full and 

fresh review is intended, it will likely invoke a consideration of all the 

statutory objectives, and will no longer qualify as a Miglin review. 

(xxvi) As stated by the Supreme Court in Miglin and re-emphasized by the 

Supreme Court of Canada in Brandsema, the more a properly negotiated 

agreement complies with the statutory objectives of the Divorce Act, the 

less risk it will be interfered with.  

Conclusion 

119. The reader should not be left with the impression that Miglin invites a free for all challenge 

to spousal support agreements. The prospect of successful challenge is still low. But, the lawyer 

will play a central role in the negotiation and construction of the spousal support Agreement. Some 

problems should be obvious in the moment. Others may be less obvious, or less predictable. The 

lawyer may mitigate or limit enforceability issues, and may also assist the client in understanding 

the risk of a successful impeachment of a spousal support agreement. 

 
October, 2020 
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APPENDIX A 
SPOUSAL SUPPORT WAIVER 

 
#.0 SPOUSAL SUPPORT 

#.1 The spousal support provisions of this Agreement are informed by: 

(a) A shared interest in a resolution of this issue on terms that are fair, 

adequate, and reasonable to the Parties and according to legitimate 

objective standards;  

(b) The Spousal Support Advisory Guidelines and the objectives of spousal 

support pursuant to the Divorce Act and The Family Maintenance Act, 

1997; and 

(c) The relevant case authorities including the decisions of the Supreme Court 

of Canada in Moge v Moge, [1992] 3 SCR 813 [Moge], Willick v Willick, 

[1994] 3 SCR 670 [Willick], Miglin v Miglin, 2003 SCC 24, [2003] 1 SCR 

303 [Miglin], Boston v Boston, 2001 SCC 43 [Boston], and L.M.P. v L.S., 

2011 SCC 64 [LMP]  

(hereinafter referred to jointly as the “Principles”); 

 

#.2 In making this Agreement, the Parties have considered all past, present, and 

future: 

(a) Economic advantages or disadvantages to either Party arising from their 

Marriage/Relationship or its breakdown; 

(b) Economic hardship of either Party arising from the breakdown of the 

Marriage/Relationship; 

(c) Disadvantage or advantage caused by the Marriage/Relationship to either 

Party’s career or earning potential in the work force; 

(d) Sacrifices, including any sacrifice resulting in loss of career advancement 

or earning potential; 

(e) Economic self-sufficiency of each Party upon the breakdown of their 

Marriage/Relationship; 

(f) Means and needs of both Parties; 

(g) Circumstances relating to the acquisition, disposition, preservation, 

maintenance and improvement of any assets, or reduction of liabilities; 

(h) Disproportionate assets or liabilities; 



 

Korpan 2020 

(i) Differing incomes from all sources including employment, business or 

investment and assets and a differing capacity to generate income from 

such assets; 

(j) Economic hardship that may have been or will be suffered as a result of 

the Marriage/Relationship or its breakdown, including a change from the 

standard of living enjoyed during the Marriage/Relationship; 

(k) Health of the Parties and their Children, including but without limitation: 

(i) Physical illness; 

(ii) Mental or emotional illness or instability; 

(iii) Dependence on or addiction to tobacco, alcohol, or any other 

substance, licit or illicit; and 

(iv) Any disability, need for treatment or care or other health 

implications related to or arising from any of the above; 

(l) Length of their Marriage/Relationship and degree of interdependence; 

(m) Potential for a change in employment, a reduction or increase in 

employment income, voluntary early retirement, or the termination of 

employment for other reasons;  

(n) Any societal, environmental, health, or economic crisis, catastrophe, or 

other event including, but without limitation, any pandemic, natural disaster, 

pestilence, act of war, government action or control, civil unrest 

insurrection, or other external event, including one that might otherwise 

constitute a force majeure and thereby limit the effect of this Agreement; 

and 

(o) Importance of finality in the division of the Parties’ existing and future 

assets, such that the Parties’ assets, and any income therefrom, are not 

shared again by virtue of a claim for spousal support; 

(the “Premises”) 

 

#.3 The Principles, Premises, and the other premises of this Agreement inform all 

aspects of this Part #, including the entitlement to and quantum of spousal support 

and any limitation thereof; 
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Payment & Waiver of Spousal Support 
#.4 Neither Party has suffered any career or economic disadvantage as a result of the 

circumstances of their Marriage/Relationship or its breakdown that has not already 

been addressed by this Agreement and that now entitles either Party to any 

support or compensation from the other beyond the terms of this Agreement; 

 

#.5 The Parties have no expectation to be maintained at the standard of living they 

enjoyed during the Marriage/Relationship or at the same or similar standard that 

the other Party may enjoy in the future; 

 

#.6 The Parties intend the terms of this Agreement to compensate for the loss of any 

earning potential she/he may have sustained during the Marriage/Relationship. 

This Agreement shall completely satisfy all responsibility that either Party has to 

compensate the other for any loss of career development despite their employment 

status or level of remuneration in the future; 

 

#.7 The Parties will never pay any spousal support to the other. Both Parties accept 

the terms of this Agreement in full satisfaction and compensation for all claims and 

causes of action which he or she now has or may hereafter acquire against the 

other for spousal support pursuant to the Principles and the other premises of this 

Agreement, or otherwise, whether under presently existing legislation or future 

legislation in this jurisdiction or any other jurisdiction; 

 

#.8 Taking into account the factors and considerations enumerated above, the Parties 

accept this Agreement as a fair, equitable, and appropriate balance of the risks 

and uncertainty inherent in this bargain, such that they will both be irrevocably 

bound by its terms; 

 

#.9 The Parties understand and embrace the rule against double-dipping as articulated 

by the Supreme Court of Canada in Boston, without exceptions and further 

acknowledge that the accumulation of and the use of capital, and the returns on 

invested capital, are to also be retained by each Party for their sole and exclusive 

benefit. The Parties acknowledge that their respective assets, and income 

therefrom, will not become the basis for any claim by one Party against the other 
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for spousal support, notwithstanding that the Parties are receiving different types 

of assets in the within division of Property, may acquire other assets in the future, 

and may have different returns of incomes generated by such assets in the future;   

 

#.10 The Parties realize there may be changes in their financial circumstances by 

reason of any future change in circumstances, including but without limitation, any 

change in their health, cost of living, their employment, employability, financial 

mismanagement, financial reversals, insolvency, windfalls, inheritances, acts of 

God or otherwise. The Parties therefore forever and absolutely waive and agree 

that this Agreement will be a complete defence to any claim for contractual, 

compensatory, non-compensatory or needs and means based support from the 

other notwithstanding any material, extra-ordinary, unforeseen, or catastrophic 

change in either Party’s circumstances; 

 

#.11 It is the express intention of the Parties that the issue of spousal support is settled 

and not subject to any further intervention by the court. The Parties have each 

been advised by his or her respective solicitor as to the law with respect to the 

enforcement of spousal support agreements and waivers in such agreements and 

are aware of the Supreme Court of Canada decision in Miglin and the other 

decisions cited in this Agreement. In full appreciation of the law in this area, the 

Parties unequivocally intend that this waiver of spousal support is to be honoured 

and enforced notwithstanding any future change in the law or interpretation of the 

law;  

 

#.12 This Agreement has been negotiated in an unimpeachable fashion without 

coercion, duress, unfair pressures or by exploiting other vulnerabilities. This 

Agreement fully represents the true and full intentions and expectations of the 

Parties. Both Parties have had independent legal advice and the opportunity for 

accounting and financial advice, and all the disclosure they have asked for and 

need to understand the nature and consequences of this Agreement and to come 

to the conclusion, as they do, that the terms of this Agreement, and specifically the 

spousal support provisions, constitute an equitable sharing of both the economic 

consequences of their Marriage/Relationship and its breakdown; 
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#.13 The terms of this Agreement, and in particular the spousal support provisions, 

substantially reflect and satisfy the Principles and the Premises of this Agreement, 

and the Parties’ particular objectives and concerns; 

 

#.14 Moreover, this waiver is integral to a global and irrevocable resolution of all other 

rights, claims, and other matters between the Parties and is given in consideration 

for and as part of a broader agreement where other compromises and trade-offs 

were integral to achieve a clean and single resolution of all issues and where the 

Parties also intended to thus avoid the stress, conflict, uncertainty, and cost of 

further litigation. Above all, the Parties assert their autonomy to organize their lives 

as they see fit, and to pursue their own sense of what is mutually acceptable in 

their own lives, circumstances and future. They do not wish the courts to 

undermine their autonomy as embodied in this Agreement. They wish to be 

allowed to move on with their separate and independent lives with certainty and 

finality, no matter what changes may occur; 

 

#.15 In the event that either Party applies to a court for spousal support this Agreement 

shall constitute an absolute defence to such application. Should a court of 

competent jurisdiction make an order or award of support contrary to this 

paragraph, the Party receiving such support shall become liable to fully indemnify 

the other for such claim, including solicitor and client costs, by a transfer of property 

in a like amount; 

 

 


