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PROGRAM:  
 

8:30  Opening Remarks and Welcome 

  Betty Ann Pottruff, Q.C., Ministry of Justice  

 

8:35 Overview of Alberta’s LRCY Program 

  Terri Davies, Office of the Child & Youth Advocate Alberta 
 

8:55 Overview of the Counsel for Children Program 
  Betty Ann Pottruff Q.C., Ministry of Justice 

  Kim Newsham, Ministry of Justice 

9:45 Interviewing Children: Developmental Considerations & The Interview Process 
  Dr. Greg Stevens, PhD., Registered Doctoral Psychologist 

10:30 Refreshment and Networking Break 
 
10:45 Instructional Advocacy vs. Interest-based Instructional Advocacy 

  Larry MacInnis, Barrister and Solicitor, Edmonton 

  Sheri Woods, Mokuruk & Woods Law Office 

  Betty Ann Pottruff, Q.C., Ministry of Justice 

11:15 Panel Discussion: Roles and Responsibilities 
  Larry MacInnis, Barrister and Solicitor, Edmonton   

  Sheri Woods, Mokuruk & Woods Law Office 

  Charita Ohashi, Ministry of Justice 

  Jill Drennan, Legal Aid (Regina, October 8) 

  Lisa Wilhelm Skopyk, Legal Aid (Saskatoon, October 9) 

  Tracy Ford, Dispute Resolution Office (Regina, October 8) 

  Kim Miller, Dispute Resolution Office (Saskatoon, October 9)  

12:00 Lunch (provided) 
 

12:45 Workshop scenarios:  Communicating with children and child capacity 
    

1:20 Debrief on workshop - Discussions with panel 
    

1:45  Tips for Lawyers on the front line 
  Larry MacInnis, Barrister and Solicitor, Edmonton   

  Sheri Woods, Mokuruk & Woods Law Office 

  Charita Ohashi, Ministry of Justice  
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2:45 Refreshment and Networking Break 
 

3:00 Workshop scenarios: Challenges  
    

3:35 Debrief on workshop - Discussions with panel 
 

4:00 Closing Remarks 
  Bob Pringle, Saskatchewan Advocate for Children and Youth   

4:15 Wrap-up  
  Betty Ann Pottruff, Q.C., Ministry of Justice 

 

4:20 Adjournment 
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ABOUT THE PRESENTERS: 
 
 
 
 
 
 
Terri Davies, Office of the Child & Youth Advocate Alberta 

Terri holds a Bachelor of Social Work degree from the University of Regina and completed the 

Management Development Program for the Alberta Public Service. 

 

Terri is the Director of Legal Representation and Quality Assurance with the Office of the Child 

and Youth Advocate, in Alberta. In this role she manages the Legal Representation for Children 

and Youth Service and is responsible for investigations into the death and serious injury of 

children receiving designated services from the Ministry of Human Services and Youth Justice. 

  

Terri has worked within the area of child welfare since 1987. She has worked as a frontline 

protection worker, supervisor and as an analyst at the Ministry until moving to the Office of the 

Child and Youth Advocate in 2007.  

 

Terri is passionate about her belief that young people are rights holders and that their voices 

need to be heard in decisions that affect them. 

 

Larry MacInnis, Barrister and Solicitor, MacInnis Law Office, Edmonton 

Larry attained a Bachelor of Arts in 1970 from the University of Alberta, a Bachelor of Social 

Work from the University of Calgary in 1978 and a Bachelor of Law in 1981 from the University 

of Alberta. He was called to the Alberta Bar in 1982. 

Larry worked as a social worker for many years before attending law school. Larry currently 

practices in the area of family law including conducting trials in Family Court, adoptions, and 

private guardianship. He has also acted as a prosecutor in Youth Court in the past. He has 

experience in both the Court of Queen’s Bench and the Court of Appeal. He is also an advisor 

to legal agents and social workers.  Larry is an experienced LRCY Roster Lawyer representing 

children and youth in protection proceedings for the past 5 years.   

 

 

 

 

The professionals who are presenting at this Law Society of Saskatchewan seminar are all 
volunteers who have donated their valuable time to contribute to continuing professional 
development. 
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Kim Newsham, Ministry of Justice 

Kim graduated with a Bachelor of Law from the University of Saskatchewan in 1996. She was 

called to the Saskatchewan Bar in 1997. 

 

Kim has been a lawyer with Saskatchewan’s Ministry of Justice since 2002.  She works 

primarily in the area of family law policy development, including training, and implementation of 

new programming.  As part of her current duties, Kim assists in fulfilling the duties of the Central 

Authority for Saskatchewan under the Hague Convention on the Civil Aspects of International 

Child Abduction.   Prior to her present position, Kim practiced law with Herle & Co. in Regina, 

and with Cawood Walker in North Battleford. 

 

Charita Ohashi, Ministry of Justice 

Charita Ohashi is a graduate of both the University of Regina (B.A. Adv., 1994) and the 

University of Saskatchewan (LLB, 1997). She  was called to the Saskatchewan Bar in 1998. A 

lawyer with the Civil Law Division since 2001, she has worked with a number of Government 

agencies in that time. Charita is the Director of Civil Law’s Family Law practice group as well as 

being a member of the litigation group, specializing in administrative and public law issues.  

 

Betty Ann Pottruff, Q.C., Ministry of Justice 

Betty Ann is a graduate of the University of Saskatchewan, College of Law and was called to the 

Saskatchewan Bar in 1978.  

 

She has worked in the Ministry of Justice/Attorney General in various roles since the 1970’s including 

as a legal secretary, articling student, prosecutor, civil law lawyer, manager of the Family Law 

Branch, and for several decades as the manager responsible for a range of legal policy, 

federal/provincial relations, and strategic policy responsibilities as Executive Director of Strategic 

Initiatives and Program Support Branch.  Her particular areas of expertise include family law, criminal 

law, youth law, and Aboriginal justice.  She also has led provincial initiatives in areas such as the 

Provincial Partnership Committee on Missing Persons, Access to Justice reform in Child and Youth 

matters, and development of the Regina Drug Treatment Court.  As of June, 2014, her 

responsibilities are transitioning as she takes on the role of Children’s Counsel  to manage the 

Counsel for Children Program in the Ministry of Justice.   

 

Bob Pringle, Saskatchewan Advocate for Children and Youth  

Bob holds both a Bachelor and Master’s degree in Social Work. Over the past 38 years, Bob 

has been extensively involved with delivering services to the public. He has worked with First 

Nations and Métis peoples, as a Social Worker, Manager and Minister of Social Services, and 

has been involved with leadership roles with community agencies such as Habitat for Humanity, 

the Saskatoon Food Bank, Cosmopolitan Industries, the Saskatchewan Association of 

Community Living, and the Saskatoon Housing Coalition. 
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Bob was appointed as Saskatchewan’s third Children’s Advocate on November 17, 2010. The 

Saskatchewan Legislative Assembly confirmed Mr. Pringle’s appointment in November of 2010, 

with the effective commencement date being January 1, 2011. On September 1, 2012, new 

legislation, The Advocate for Children and Youth Act, came into effect in our province. 

Correspondingly, the title of the Children's Advocate is now known as the Saskatchewan 

Advocate for Children and Youth. 

 

Dr. Greg Stevens, PhD., Registered Doctoral Psychologist  

Greg is a Registered Doctoral Psychologist with a private practice based in Saskatoon.  He has a 

Ph.D. in psychology and a post-doctoral certificate in clinical neuropsychology.  For the last 14 years 

Dr. Stevens’ practice has concentrated on conducting assessments.  His assessment work focuses 

on parents and children involved in the legal system and neuropsychological assessments.  Many of 

the children Dr. Stevens assesses are suspected of having experienced abuse and trauma. 

 

Dr. Stevens has appeared on numerous occasions in the Court of Queen’s Bench, being recognized 

as an expert on a variety of topics related to the assessment of children, parents, and families. 

 

Apart from his assessment work, Greg is involved in a number of community endeavours, including 

several with self-regulating professions.   Greg is a former president of the Saskatchewan College of 

Psychologists and is in his second three-year term as an Appointed Bencher with the Law Society of 

Saskatchewan. 

 

Sheri Woods, Mokuruk & Woods Law Office 

Sheri received a Bachelor of Arts degree in 2006 and a Bachelor of Law in 2009 both from the 

University of Saskatchewan. Sheri maintains a general family law practice with a special 

emphasis on child protection matters and high conflict divorces. 

  

In addition to her busy family law practice, Sheri volunteers her time in conjunction with Pro 

Bono Law Saskatchewan and the Advocate for Children and Youth Office to provide 

independent legal counsel for children and youth in the care of the Ministry of Social Services. 

In this role Sheri is routinely appointed by the Court to provide independent legal representation 

for Saskatchewan youth in care. Through her work representing Saskatchewan’s most 

vulnerable citizens Sheri has developed an expertise which takes her to all corners of the 

province. On the issue of independent legal representation for children and youth, Sheri has 

been a guest presenter at the national Pro Bono Law Conference in Montreal in November 

2012, has published a commentary in Saskatchewan’s CBA quarterly publication, and has 

delivered training sessions to lawyers, social workers, and First Nations Agencies across 

Saskatchewan. 
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Sheri was nominated for a Saskatoon Women of Distinction Award in 2012 and a 

Saskatchewan Pro Bono Service Award in 2013. She serves as a member of the Board of 

Directors for both the Saskatoon YWCA and for the Saskatoon Community Service Village. 

  

 
 
 
 
 
 
 
 
 
 
 
 



Legal Representation for 
Children and Youth 

(LRCY) 

October 2014 



In Alberta 

OCYA - Office of the Child and Youth Advocate Alberta 

o Legal Representation for Children and Youth (LRCY) was 

established on April 1, 2006 through the Office of the Child and 

Youth Advocate 

 

o LRCY roster lawyers represent the rights, interests and 

viewpoints of their child clients 

 

o Key consideration – ensuring the independence of legal 

representation for the client 
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Legal Services  
 
o Provided through a roster of independent private practice 

lawyers 

 

o Timely, accessible, child and youth friendly  

 

o Available across the province 

 

o Funded by the Government of Alberta through the OCYA 

budget – approximately $3.5 million 

 

 

 

OCYA - Office of the Child and Youth Advocate Alberta 3 



 

What do we do? 

 
o Provide independent legal representation for young people 

receiving services under the Child, Youth and Family 

Enhancement Act (CYFEA) or the Protection of Sexually 

Exploited Children Act (PSECA) when there is a court 

application under CYFEA or PSECA  

 

o Take direction from young people. Youth (12 years and older) : 

 can request a specific lawyer  

 are consulted when a lawyer is appointed 

 can dismiss their lawyer   

OCYA - Office of the Child and Youth Advocate Alberta 4 



Quality Assurance Mechanisms 
 
 Quality Assurance Reviews with lawyers    

 Youth Feedback Surveys 

 Transparent complaint process 

 Ongoing training requirements for roster lawyers 

 

  Monitoring activities are reported annually and available online 

OCYA - Office of the Child and Youth Advocate Alberta 5 



Quality Assurance Reviews 
 
Examine compliance to 6 standards 

 

1. Meeting child/youth client prior to final submissions  and 

post court contact with all clients 8 years old and over 

2. Gathering information 

3. Representing the child/youth’s views in court 

4. Attendance at the initial hearing and all subsequent 

hearings of substance 

5. Advising the child/youth on procedural rights 

6. Invoicing/case reporting 

OCYA - Office of the Child and Youth Advocate Alberta 6 



Youth Feedback 
 
o Surveys implemented in 2010 

 

o Young people, 12 years old at the time of the appointment, are 

contacted by phone after the lawyer has submitted a final 

invoice 

 

o Overall feedback has been positive. Some specific comments 

from young people include: 

 “I would have liked more contact with my lawyer” 

“My lawyer told the judge what I wanted” 

“I didn’t really understand my lawyer” 

“My lawyer cared about me” 

OCYA - Office of the Child and Youth Advocate Alberta 7 



LRCY - Stats 

OCYA - Office of the Child and Youth Advocate Alberta 

o 2013/14: 

 1177 appointments for 1865 young people 

 

o In the 8 years that LRCY has been in existence:  

 The number of appointments has ranged from 1113 

to 1264 

 Representing about 2000 children and youth each 

year 

8 



LRCY – Role of Counsel Guidelines 
 
o Mirror the Law Society of Alberta Guidelines 

 

o Available on the LRCY website: www.alberta.ca/advocate 

 

o Lawyers are required to take an “interest-based instructional 

advocacy role” 

 

o If the young person is unable to instruct counsel, lawyers may 

take a best interest or amicus curiae role or request an 

instructing agent be appointed 

OCYA - Office of the Child and Youth Advocate Alberta 9 

http://www.alberta.ca/advocate


How have we grown/developed? 

OCYA - Office of the Child and Youth Advocate Alberta 

o Mentor lawyers 
 

o Role of counsel guidelines – Interest Based Instructional 

Advocacy 
 

o Effective April 1, 2012, OCYA is an independent office of the 

legislature, reducing concerns about the independence of 

counsel 
 

o September 2013 Roster Review recommended increased: 

 Training 

 Mentoring 

 Specialization 
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Best Practices in Child Legal 

Representation Conferences 
 

OCYA hosts a biennial conference on best practices in child legal 

representation  

o Banff 2011 

o Jasper 2013 – Focus on the Rights of the Child 

o Calgary 2015 – Focus on the Importance of Connections  

  

OCYA - Office of the Child and Youth Advocate Alberta 11 



What have we learned? 
 
o The importance of not accommodating requests from 

caseworkers, parents, relatives and/or judges to preserve the 

independence of the legal appointment 

 

o The importance of defining the role of the children’s lawyer 

 

o The importance of quality assurance processes that include 

standards for lawyers, monitoring for compliance to standards 

and youth feedback 

 

 

OCYA - Office of the Child and Youth Advocate Alberta 12 



780 644 6951 

6th Floor Focus Building 

9925 109 St.  |  Edmonton AB  T5K 2J8 

alberta.ca/advocate 





Counsel for Children 

Program Overview 

October 8/9, 2014 

 



Why Is A Program Needed? 

• In recent years, CAO (now ACY) has 
advocated for a government-administered 
program to provide counsel for children/youth  

• Convention on the Rights of the Child – Article 
9 and Article 12 

• 2007 Family and Youth Access to Justice 
Report 

• In 2008 CAO and Pro Bono interim  
program 

• Child Welfare Review report  
recommendation 

 



When Will The Program Begin? 

• Preliminary steps have already been 

taken: 

 consultations  

 amendments to The Public Guardian and 

Trustee Act  and The Queen's Bench Act  and 

The Provincial Court Act 

• Policy manual and forms 

• Expect the program to start in fall  

of 2014 



Program Objectives 

• Ensure the child/youth has a voice in child 

protection proceedings 

• Ensure appointments for counsel are 

made quickly 

• Establish best practices and standards for 

representing children/youth 

• Ensure a sufficient roster of lawyers  

with expertise in this area to meet the 

demands 

 



Starting the Process 

• Where court directs that counsel be 

appointed in a matter before the court 

• Where on referral, the program finds that a 

child/youth requires a lawyer to ensure 

their voice is heard or to protect their legal 

interests 

 

 



Program Scope 

• Referral authority applies where the child 

involved in child protection proceedings, 

which can include a child/youth following 

apprehension or once Ministry involved as 

a result of an investigation and potentially 

subject to a supervision order, placed with 

a person of sufficient, or where  

an interim, long-term or permanent order is  

being sought 



Program Scope continued 

• The legislation applies province-wide, 

including to children subject to child 

protection proceedings on reserve 

• Lawyer may be involved in court 

proceedings AND less formal processes 

such as conferencing and mediation  

 



Will Counsel Be Appointed For 

Every Child/Youth? 
• Criteria in determining whether an 

appointment should be made for the court or 
the program are: 
 Difference in views of child with views of parties to 

the proceedings? 

 Is case particularly serious or complex? 

 Can child express his/her views? 

 Does child/youth want a lawyer? 

 Are other parties absent from the proceedings? 

• Anticipate appointments may be made in  
up to ten of cases by time program fully 
implemented 

 



How Will The Program Operate? 

• Counsel for Children program will be in the Public 
Guardian and Trustee Office 

• The manager of the program, Children's Counsel, is 
Betty Ann Pottruff, Q.C. 

• A roster of trained lawyers is needed to provide 
services province-wide. 

• Bad news - payment proposed at legal aid rates - $86 
per hour which is the same as paid for farm out 
counsel for parents 

• When the program receives a court order, or upon a 
referral if a decision to appoint counsel is made, 
the program will contact child protection  
authorities to confirm or complete basic  
information on the case prior to referral to  
a lawyer. 



Roster 

• Lawyers can apply to be on the roster so long 

as they have met the criteria: 

 Be member in good standing with LSS 

 Provide services in accordance with program 

manual 

 Complete training and use Mentor for initial files 

 Provide Criminal Record check, Vulnerable person 

check and any additional information requested  

• See application form with your  materials 

 



Roster 

• Roster will note: 

 Geographic areas of practice 

 Languages spoken 

 Culture 

 Gender 

 Experience  

• Where a request is made for a specific 

attribute or a specific lawyer, the  

program will try to meet the request.   

 



Roster 

• Generally, the roster will rotate amongst 

lawyers for that area but, as timing is tight, 

lawyers will need to confirm availability 

quickly or the program will move down the 

list. 

• Counsel who are contacted directly by a 

child/youth, or have acted for him/her 

before, may apply to the court for the 

appointment 

 



Roster 

• Names can be removed, either by request 

of the lawyer, or by the program because 

of concerns, i.e. lawyer’s status vis-à-vis 

the Law Society has changed or there are 

performance issues 

 



Appointment of Counsel 

• Once a specific lawyer is identified, basic 
information about the child is provided to 
enable the lawyer to perform a conflict 
check 

• If the lawyer accepts the appointment, a 
confirmation letter is sent to the lawyer.  
Lawyer needs to “sign” the appointment 
letter to ensure payment 

• Lawyer will then receive full referral 
information 

 



Following Appointment of Counsel 

• Lawyer is to contact the child/youth and confirm 
that he/she wants a lawyer if this is a referral   

• Where the appointment is the result of a court 
order, if the child/youth refuses, the lawyer should 
notify the program to determine next steps 

• Program will notify child’s child protection worker 
and caregiver (PSI, foster parent, etc.) of the 
appointment 

• The lawyer is to provide notice of appointment  
to other counsel involved 

• The program will provide notice to the court 



Appointment of Counsel 

• Once appointed, amendments provide 

that: 

 You are entitled to disclosure 

 You are entitled to address the court 

 You are entitled to file written submissions to 

the court 

 You are entitled to call and examine witnesses 

 You are entitled to have reasonable  

access to the child 

 



Instructional Advocacy 

• The program is about ensuring that the 

voice of the child is heard.  The first issue 

is whether the youth has capacity to 

instruct counsel or provide information that 

allows counsel to speak for the child about 

their concerns, wishes, etc.   

• After sufficient explanation from the 

lawyer, can the child/youth  

understand the lawyer is acting for  

him/her in the matter 

 



Instructional Capacity 

• It may take more than one meeting to 

determine if child/youth can instruct 

formally or informally counsel 

• Keep in mind these children and youth 

have experienced trauma, which affects 

their ability to communicate.  This will be 

discussed more fully in the next two 

panels. 

 



Expectations of Counsel 

• Instructional advocacy whenever possible 

• Meet with the client in person where the client is 
comfortable; be available to answer questions 
from client by telephone, email, text, etc. and 
ensure child/youth knows how to contact you 

• Obtain child’s/youth’s instructions, consent to 
advocate accordingly and present/argue for the 
client 

• Gather all relevant information  

• Explain options to the client such as ability to 
attend at proceedings 

• Explain results of court, mediation or  
negotiation to client 

 



Expectations if Instructional 

Advocacy Not Possible 

• Counsel will ensure that the child's/youth’s 

interests are fully considered in 

proceedings  

 



Termination of Appointment 

• Child/youth may request.  Counsel for 

children will first contact lawyer to try to 

resolve the issue 

• Program may terminate appointment if: 

 Information upon which appointment was 

made is not accurate 

 Lawyer does not comply with program policies 

 Quality of representation is called into  

question 

 



Conclusion of Appointment 

• Ordinarily appointment will terminate six 

months after proceedings completed and 

decision rendered 

• Lawyer will submit Final Report and 

invoice to program – see page 32 of 

manual.  Payment is based on Legal Aid 

tariff 

 



Questions? 
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COUNSEL FOR CHILDREN PROGRAM FOR SASKATCHEWAN 

   Betty Ann Pottruff, Q.C., Children’s Counsel 

 

Introduction: 

 In 2008, the Child and Youth Advocate’s office and the Law Society started a 

pro bono program to provide representation to children and youth involved in 

child protection proceedings to respond to a perceived need to provide children 

involved in child protection proceedings with access to counsel, referencing the 

provisions of the UN Convention on the Rights of the Child and the Charter. 

This was intended as an interim measure while discussions continued with the 

provincial government on establishing a more lasting solution through a 

government funded program.  In 2007, a Ministry of Justice report on Access to 

Justice in Family and Youth Matters had reviewed the issue of counsel for 

children in child protection matters and recommended consideration of a menu 

of approaches
1
.  Then in November 2010, the Saskatchewan Child Welfare 

Review Panel report “for The Good of Our Children and Youth:  A New vision, 

A New Direction” included within its recommendations, recommendation 8 

stating:   

 To ensure the court system works better for families:  minimize the number of 

child welfare cases that go before the courts, move cases to resolution more 

quickly, and ensure that families, children and youth have accessible legal 

advice. 

 The Saskatchewan Government in the spring 2014-15 budget announced that a 

counsel for children program would be implemented by the Ministry of Justice 

in 2014-15. 

 

The Legislation: 

 In the spring session of the Legislature, two Bills were passed which will 

provide the authority for the province to provide counsel to children and youth 

involved in child protection proceedings.  These Bills were:  Bill No. 132, The 

                                                           
1
 Published by Ministry of Justice, Saskatchewan in 2008. 
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Public Guardian and Trustee Amendment Act, 2014 (No. 2); and Bill No. 133, 

The Queen’s Bench Amendment Act, 2014. 

 The legislation provides two mechanisms by which counsel for children may be 

appointed – on court order or following referral to the program. 

 The amendments to The Public Guardian and Trustee [PGT] legislation 

authorize the PGT, where the Counsel for Children [CFC] program will be 

located, to act on an order of the Queen’s Bench or Provincial Court to appoint a 

lawyer to represent a child where the court has so ordered.  Prior to the 

amendments, there was some issue as to whether the Provincial Court could 

order that a lawyer be appointed for a child
2
, as compared to judges of the Court 

of Queen’s Bench, who possess inherent powers, while the Provincial Court is 

limited by its legislative authority.
3
  In that case, it was held that: 

 The Child and Family Services Act…is silent as to the appointment of 

representation for a child.  While this is so, this Court has authority to appoint 

representation for a child under its inherent parens patriae jurisdiction. 

 It is clear that this Court has jurisdiction and indeed a duty in certain 

circumstances to appoint representation for child in order to protect that child’s 

rights. 

 These amendments provide the Court of Queen’s Bench and the Provincial 

Court with the same process to follow when making an order for counsel for 

children. 

 The court must first be “satisfied that the interests of views of the child would 

not otherwise be adequately represented” [s. 6.3(2) Bill 132; and s. 33.1(2) in 

Bill 133.]  Then the court is to refer the order for appointment to the CFC, who 

will appoint the lawyer.   

The criteria for consideration before making an order is set out in both Acts as: 

 Any difference between the interests or views of the child and the interests 

or views of the parties to the protection hearing; 

 The nature of the protection hearing, including the seriousness and 

complexity of the issues; 

 The ability of the child to express his or her interests or views; and 

                                                           
2
  Re K.A., [2005] SKPC 24, 264 Sask. R. 113 (Sask. Prov. Ct.) at para. 19. 

3
 Re T.L.F., [2001] S.J. 353 (Sask. Q.B.0, per Ryan Froslie J. 
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 The views of the child regarding representation.  [s. 33.1(4) of Bill 133; 

and s. 64.1(4) of Bill 132.] 

 These criteria are similar to those fund in legislation in other jurisdictions and as 

suggested by the courts.
4
   

 Both Bills make it clear that despite any such direction, the child is not 

considered to be a party to the proceeding. 

 The amendments to The Public Guardian and Trustee Act authorize the 

appointment of a lawyer to represent a child with respect to all matters relating 

to the protection of the child.  This wording is broader than the matters covered 

by the court authority which involves child protection hearings/applications 

before the court.   

 Thus, the request for a lawyer for a child can be made by a child or youth, child 

protection worker, relative once a child is involved as a child in need of 

protection under The Child and Family Services Act so the appointment could 

occur prior to an application being filed in court or even where a case is resolved 

outside of court by mediation, by an agreement to place a child with a person of 

sufficient interest, or potentially even when a supervision order is in place. The 

criteria that the PGT will use for determining whether to appoint a lawyer for a 

child are the same as for the courts. 

 A list of lawyers to do this work under contract with the PGT will be created 

from those who apply to be on the roster.   

 The lawyers appointed are provided certain rights under section 6.3(7) of Bill 

132 and these include: 

 Reasonable access to the child; 

 Disclosure from the parties 

 Right to participate in the protection hearing 

 The right to address the court in a protection hearing 

 The right to file written submissions in a protection hearing; and 

 The right to call, examine, cross-examine and re-examine witnesses in a 

protection hearing, 

                                                           
4
 The Child and Family Services Act, R.S.O. 1990, c. C.11, s. 38 and see Re T.L.F., supra; Re M.R.S., [2001] S.J. 724 

(Sask. Q.B. 
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 If anyone fails to provide access or disclosure to the lawyer or the CFC, an ex 

parte application can be made to the court to request enforcing such access or 

disclosure.  [s. 6.3(8) of Bill 132.] 

 The Children’s Counsel, who will manage the CFC program, is able to seek 

initial information about the child from the Ministry of Social Services under s. 

72 of The Child and Family Services Act as acting on behalf of the child and the 

release will benefit the child.   

 

Why a Program of Counsel for Children is Needed: 

      The need for counsel has been explained in T.L.F.
5
, the Court stated: 

 The principal consideration in determining whether an independent 

representation is necessary for the child should be whether it is desirable in the 

interests of justice viewed from the standpoint of the child’s welfare. 

 Each of the parties in this matter, including the Minister of Social Services, has 

their own agenda and interests to advance.  None of those agendas or interests 

necessarily advances the rights of the child.   

    It must be remembered that the focus of the proceedings in a child protection 

matter is the best interests of the child and while the family has a significant role 

and generally should be supported to provide primary care for the child, “it is the 

child and not the family that is the client to whom the duty of care is owed and 

whose best interests are to be served at all times.
6
   

 As mentioned previously, the UN Convention on the Rights of the Child 

supports appointment of counsel for children in matters such as child protection 

cases.   

 Article 12 says: 

 12(1) State Parties shall assure to the child who is capable of forming his or her 

own views the right to express those views freely in all matters affecting the 

child, the views of the child being given due weight in accordance with the age 

and maturity of the child. 

                                                           
5
 Supra note 3. 

6
 See M.M. Bernstein, Commentary, the Proper Focus, Regina Leader Post, August 13, 2007. 
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 12(2)  For this purpose, the child shall in particular be provided the opportunity 

to be heard in any judicial and administrative proceedings affecting the child, 

either directly or through a representative or an appropriate body, in a manner 

consistent with the procedural rules of national law. 

     The child’s right to counsel in child protection proceedings in relation to the UN 

Convention on the Rights of the Child has been explained as follows: 

 Technically as an unincorporated treaty, the Convention is not part of Canadian 

domestic law qua treaty.  Nevertheless, as a party to the Convention, Canada 

has accepted an obligation under international law to give effect to the 

Convention in its domestic law. 

 This international obligation attaches to each branch of the state to the extent 

possible under the separation of powers in the Canadian Constitution.  

Similarly, the courts, in applying statutes, in developing the common law, and in 

reviewing the exercise of executive discretion, are obligated to apply the 

common law presumption that Parliament and the provincial legislatures are 

presumed not to act in violation of Canada’s international obligations.  This is 

one of several “presumptions of legislative intent” generally applied by the 

judiciary.  Thus, I the absence of clear conflict, the Convention should be used 

as a tool of statutory interpretation.
7
 

 The UN Commentary on the Convention is of assistance in interpretation.  See 

General Comment No. 12 (2009) CRC/C/GC/12.
8
  Also see, the comments of 

the Supreme Court of Canada in Baker. v. Canada
9
and Winnipeg Child and 

Family Services v. K.L.W.   

  Article 12 creates a strict obligation – “shall” -for States parties to take 

appropriate measure to fully implement this right.  The UN Commentary 

suggests that the reference to a child being “capable of forming his or her own 

views” is not intended as a limitation on the application of the right, but rather 

puts an obligation on the States to assess capacity of the child and that the 

assumption inherent in the clause is that children have capacity.  Research 

indicates that children want to be more involved in decisions affecting their 

                                                           
7
 V. Yolles, the United Nations Convention on the Rights of the Child:  A Practical Guide for its Use in Canadian 

Courts (Toronto:  Unicef Canada, 1998) at 53.   
8
 GE.09-43699 

9
 Baker v. Canada (Minister of Citizenship and Immigration, [1999] 2 S.C.R. 817, 174 D.L.R. (4

th
) 193 at para. 70 

and Winnipeg child and Family Services v. K.L.W., [2000] 2 S.C.R. 519, 191 D.L.R. (4
th

) 1. 
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future and that there is no set age at which you can say that a child is unable to 

express a view.  One writer notes that: 

 Children and their levels of perception and articulacy are infinitely variable, 

and the question is less the age at which they can express their wishes and 

feelings (which may be as young as three) than the age at which the court should 

give weight to those wishes and feelings in coming to its welfare-based 

decision.
10

 

     The UN Commentary also reviews the phrase “capable of forming his or her 

own views” and notes that this article imposes no age limit on the right of the 

child to express her or his views. Indeed, the commentary notes that “Research 

shows that the child is able to form views from the youngest age, even when she 

or he may be unable to express them verbally.  Consequently, full 

implementation of article 12 required recognition of, and respect for, non-verbal 

forms of communication including play, body language, facial expressions, and 

drawing and painting, through which very young children demonstrate 

understanding, choices and preferences.”
11

 

 Then the commentary notes that the child doesn’t have to have a full knowledge 

of all aspects of the matter but has to have sufficient understanding to be capable 

of appropriately forming his or her own views on the matter. 

 Then the commentary points out that the obligation to hear the views of the child 

necessarily requires that steps be taken to ensure that children with disabilities or 

with language problems need to be supported to exercise this right. 

 Finally, the commentary warns that States parties must be aware of the potential 

negative consequences of improper practice which exposes the child to some 

form of harm.   

     The commentary then explains the phrase “the right to express those views 

freely” as meaning that the child should be allowed to express his or her views 

without pressure and without manipulation.  The right to express views also 

means that the child has to be aware of his or her options to participate. 

 Also relevant is Article 3(1) which states: 

                                                           
10

 Sir Mark Potter, The Voice of the Child:  Children’s “right” in Family Proceedings. The Family in Law, 2008. 
11

 Supra note 8, page 9. 
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1.  In all actions concerning children, whether undertaken by public or private 

social welfare institutions, courts of law, administrative authorities or 

legislative bodies, the best interests of the child shall be a primary 

consideration. 

 There is a logic trail that can be followed when considering articles 3 and 12 of 

the Convention.  The UN Commentary explains that: 

 The UN Commentary notes that there is “no tension between articles 3 and 12, 

only a complementary role of the two general principles:  one establishes the 

objective of achieving the best interests of the child and the other provides the 

methodology for reaching the goal of hearing either the child or the children.  In 

fact, there can be no correct application of article 3, if the components of article 

12 are not respected.  Likewise, article # reinforces the functionality of article 

12, facilitating the essential role of children in all decisions affecting their 

lives.”
12

 

 In A.C. Manitoba (Director of Child Services)
13

, the Supreme Court of Canada 

noted that the UNCRC “sets out a framework under which the child’s own input 

will inform the content of the “best interests standard”, with the weight accorded 

to those views increasing in relation to the child’s developing maturity.
14

  It is 

then up to the court to decide what weight to give to a child’s views.
15

 

 As Canada ratified the Convention in December, 1991, with the consent of the 

provinces and territories, while the Convention is not given domestic authority 

upon ratification, the courts can use the Convention in interpreting and applying 

existing law.     In summary, some of the rights of children include:   equal 

protection and equal benefit of the law, without discrimination and in particular 

without discrimination based on various grounds including but not limited to 

age, national or ethnic origin, colour, religion, sex, and mental or physical 

disability; fully participate in all decisions that affect them; be protected from all 

forms of physical or mental violence, injury or abuse, neglect or negligent 

treatment, maltreatment or exploitation, including sexual abuse; education; the 

highest attainable standard of health; a standard of living adequate for the child’s 

physical, mental, spiritual, moral and social development; and the benefit of 

social security.   

                                                           
12

 Supra note 8, page 18. 
13

 2009 SCC 30 at para. 43. 
14

 Above, note 50 at para 93. 
15

 BJG v. DLG, 2010 YKSC 44 at para. 44. 
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 The courts have shown an evolving understanding of the rights and roles of 

children who are the subject of disputes increasingly have acknowledged the 

right of the child to have their needs considered separate from their parents.  

[Custody and access cases  - Racine and Racine v. Woods, the Supreme Court 

noted that “a child is not a chattel in which its parents have a proprietary 

interest”[1983 2 S.C.R. 173 at 185.]  Some cases have commented on the 

appropriateness of appointing counsel for children who have different interests 

than their parents [Lavitch v. Lavitch [1986] 2 W.W.R. 577 (Man. C.A. )  In 

2007, the Family and youth Access to Justice Committee
16

 issued a report 

discussing, amongst other things, the request of the then Children’s Advocate for 

program of counsel to represent children.  At that time, it was recommended that 

a menu of options be considered to give voice to a child.  The report said: 

 “While legal representation may be necessary for children where appropriate in 

the circumstances of a case, and considering that it may be beneficial to their 

development to have children’s voices heard and acted upon where appropriate 

in matters affecting them, the Subcommittee recommended the formulation of a 

menu of responses to give a “voice” to children I child protection proceedings”   

 This menu included legal counsel, aboriginal conferencing models, structured 

interviews, independent assessments, judicial interviews, and written 

communications.   

 It was against this backdrop and with the understanding that many Canadian 

jurisdictions did provide counsel for children in child protection proceedings, 

that the then Children’s Advocate and the Law Society through the Pro Bono 

program started the interim program of pro bono counsel for children in child 

protection proceedings in 2008.  The program dealt with between 24 and 76 

cases per year, and could not provide counsel in all situations where counsel was 

requested.  As well, the courts have increasingly made orders for the Attorney 

General through the Ministry of Justice to appoint counsel for children in child 

protection proceedings.  Thus, there was continued advocacy for the government 

to introduce a fully funded, province-wide program that would ensure access to 

counsel on a more consistent and comprehensive basis.  This included ensuring 

that the Provincial Court of Saskatchewan had authority to make such orders.   

 The Court of Queen’s Bench notes the purpose and goal of appointing counsel 

for children in child protection cases in Re R.M.S
17

., as “the court must rely on 

                                                           
16

 The Family and youth Access to Justice Committee Final Report July 2007, Saskatchewan Justice….. 
17

 (2001), 212, Sask. R. 276, SKQB 492 (Sask. Q.B.) 
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the parties to put all of the relevant information before the court and make all of 

the relevant arguments to the court.”  But if the child has views or wishes, this is 

relevant information which the parties may not fully appreciate, understand or be 

party to.  Thus, the need for the child to be represented to ensure this relevant 

information is before the courts.   

  

The Role of Counsel: 

 The intent of the Saskatchewan program is to follow the approach used in 

Alberta which is one in which counsel for the child follows an approach of 

instructional advocacy – to carry out the views or wishes of the child, or where 

that is not possible, to ensure that the child’s interests are fully considered by all 

parties.   

 This approach has already been described somewhat by the courts in describing 

the role of counsel appointed by the court in Saskatchewan in Re R.M.S., Justice 

Smith said: 

 While it is clear that counsel who represent children capable of instructing 

counsel must take their instructions from the children, the mandate of counsel 

who represent children unable to give instructions is much less clear.  There is, 

however, some case authority for the proposition that the role of independent 

counsel for the children in such a case is somewhat hybrid:  similar to that of 

counsel instructed by the children in the sense that he or she owes a fiduciary 

duty, but similar to that of amicus curiae, in the sense that the mandate comes 

from the court and the duty is to ensure that the court considers all relevant 

factors necessary for it to make a decision based upon the rights of the child.  As 

Justice Ryan-Froslie commented in relation to such an appointment, “The 

lawyer does not put forward his or her personal convictions but rather his or her 

professional conclusions based on the evidence.  The nature of the lawyer’s 

mandate would necessarily vary depending on whether the mandate comes from 

the child or the court.”[Re T.L.F. at para. 31] 

 In a paper
18

 on children’s access to counsel, Marv Bernstein, the then Children’s 

Advocate stated as follows: 

                                                           
18

 Access to Justice:  The Right of Saskatchewan Children and Youth to Be Heard in Child Welfare Proceedings – 
Marvin Bernstein, CBA unpublished paper February 2007. 
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 As to the “value added” role of child’s counsel it is important to recognize that 

the interests of a child or young person may be different from those of his or her 

parent, the Ministry of Social Services, a First Nations child and family services 

agency, and other extended family members, who may have been added as 

parties to the proceedings.  As well, a lawyer representing the “interests” of a 

young person is performing a different function than a lawyer for the Ministry, 

who has no solicitor-client relationship with the child, and is presenting a 

subjective view as to the young person’s “best interests’. 

 He goes further to explain the role of counsel as: 

1.  Ensuring that the young person fully understands all the options available; 

2. Protecting the procedural, substantive and constitutional rights of the young 

person both on an interim and final order basis, as well as all appeal rights. 

3. Testing the evidence of the other parties through cross-examination, calling 

independent evidence and making submissions to the court, all with the 

young person’s views and preferences in mind; 

4. Potentially advancing strategies and options not considered by the other 

parties, such as an assessment or mediation; 

5. Potentially advancing a recommended disposition not being offered by the 

other parties; 

6. Acting as an intermediary, who can sometimes facilitate a settlement or at 

least narrow the issues in disputes; 

7. Providing some clarity regarding the young person’s interests when there are 

multiple parties and plans before the court; and 

8. Ensuring that there is no excessive delay in the final disposition of the case so 

that a permanent plan for the young person can be implemented at the earliest 

possible opportunity. 

 

Case and Material References: 

 Legal Aid Ontario has prepared a manual on child protection proceedings in 

Ontario, but some of this information is very relevant to Saskatchewan.  The 

material is “Helpful Tips for Lawyers Representing Clients in Proceedings under 

the Child and Family Services Act”.  Cases of interest could be: 

 Access:  Children’s Aid Society of Toronto v. M. (A.), 2002 26 RFL (5
th
) 265 

(Ont. C.J.) which states that an interim protection order must be appropriate to 

need shown by evidence and that it is fundamentally unfair at the earliest stages 
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of the proceeding for the level of access to be decided in a way that sets the child 

on a path to loss of his family.   

 What can be negotiated:  The material refers to the policy of the Attorney 

General’s Office in British Columbia that states: 

 “Whether or not a child is in need of protection can never be mediated.  The 

Social worker is responsible for making that assessment and, if required, the 

court will make a final determination on that matter.  The social worker also 

has an absolute statutory obligation to ensure that any agreement made (in 

mediation or otherwise) is consistent with the safety and well-being of the 

child.  Facts cannot be mediated, including facts about the existence or non-

existence of abuse or neglect.  What can be mediated is the course of action 

parents and the Director follow as a consequence of those facts”  

http:www.ag.gov.bc.ca/dro/child-protection/documents/Qs&As.pdf 

The paper then notes the issues that can be mediated: 

 What services the agency can offer the family and family agreement with 

a plan. 

 What ancillary services will be used or referred to. 

 Determining what changes in the child’s home environment will ensure 

the child’s safety, and then enlisting the parents’ cooperation. 

 Whether or how the child’s safety is to be preserved by making 

arrangements for the child to reside with family or friends; 

 How long the child will be in care; 

 Making a plan to ensure the child’s participation in and exposure to 

cultural, racial, or other activities; 

 The details of any supervision orders, including meeting dates with the 

social worker; 

 The terms necessary to apply for an order by consent – including the 

extension of an existing order; 

 Whether or not parents can have any input into selecting the child’s foster 

placement; 

 How and when parents or other family can have contact with the child; 

 This document also includes some model documents such as the contents of a 

parenting assessment agreement; format for an agreed statement of facts; trial 

preparation checklist; witness list; expert witness list;  
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 The Role of Counsel for a child is discussed in a paper by Clare BE. Burns
19

 

who talks about the US approach which sees the lawyers duty as being to the 

client primarily, the British approach which sees the duty to the Court as pre-

eminent and suggests that in Canada counsel for children need to balance these 

two duties.  She notes that this is complicated in three areas:  (1) the taking of 

instructions from children; (2) children’s privacy rights; and (3) the use of 

contingency funds.  The latter two do not appear to be factors in the 

Saskatchewan CFC program as child protection matters in this jurisdiction are 

generally not open to the public and as the child is not required to pay fees for a 

lawyer. 

                                                           
19

 Child Clients:  An Ongoing Ethical Dilemma [web address] prepared for the Law Society of Ontario. 
Wwwllsuc.on.ca/media/eleventh_colloquium_burns.pdf 
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Developmental Considerations 

& 

The Interview Process 

 Interviewing Children is a Complex Process 

 Developmental Considerations 

 Language Issues 

 Cognitive Features 

 Across three Age Ranges 

 Early childhood  3 - 6 years 

 Middle childhood   7 - 10 years 

 Adolescence 11 - 18 years 

 Interview Process 

 Preparation 

 Introduction 

 Content 

 Closure 

 Information Not Based on Actual Events 

 Truest Phrase in Psychology 

 All offered within the context of “It Depends” 
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Developmental Considerations 

 Children’s Credibility Often Questioned Simply Because They Don’t Understand The 

Question 

 

 Child is Not a Small Adult – different cognitive skills, different frame of reference 

 

 Common Tendencies 

 Want to please adults – especially high status 

 Reluctant to say “Don’t know” 

 Will answer the part of question they understood 

 If asked twice – will often change answer – “My first answer must have been wrong.” 
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Infancy 0- 2 Years of Age 

 Rare To “Interview” 

 Can assess development, attachment, trauma, etc. – but not directly or verbally 

 

 Greatly Limited Language Skills 

 Expressive skills far less than receptive 

 Limited vocabulary –  learn nouns first, - only a few word sentences by end of period 

 Limited prepositional knowledge – in, under, beside 

 Problems with tenses – past, future, and plurals 

 Conceptual generalization – i.e. over or under-extend meaning 

 All men are daddy, any four-legged animal is a dog, their teddy bear is the only 

teddy bear 
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Early Childhood 3 - 6 years 

Very vulnerable to suggestive interviewing and purposeful influence 

 

Language Issues 
 

 Limited vocabulary – especially specialized lexicon e.g. swear, court, hearing, etc. 

 Limit Multi-syllable words – “over generalize sounds” e.g. automatic = automobile 

 Use  Child’s Lexicon 

 Confirm Shared Understanding of Vocabulary – can ask to use in a sentence 

 Limited Prepositions/ Preposition Accuracy – example of “in” versus “on” 

 Be Concrete – in reference to people and objects – “Jack”, not “him”; “knife”, not “weapon” 

 Difficulty with Negatives – “did ...” or simple declaratives “Is that true?” 

 Trouble with Conceptual and Abstract Statements 

 Absolute and relative quantity e.g. how much? more/less than? 

 Degree of certainty – how sure? mostly? 

 Time – long period? before/after? 

 

 5 



Early childhood 3 - 6 years 

 
• Cognitive Features - clear overlap with language Issues 

 

 Trying to Please – Believe adults are honest and truthful 

 Number Concepts  

 Can be rote – say numbers but not linked to concept 

 No proportionality – 5 or 15, can simply be “more than once” 

 Striking feature – narrow, wide; tall, older; bigger, heavier 

 Trouble with Sequence – 5 W’s not equal – “when” is a problem 

 Long ago, last week, 3 days ago 

 World View is Different – egocentric and experience dependent 

 Focus on their perspective e.g. can’t draw another’s perspective around a table 

 Experience dependent – i.e. focus on what is relevant for them 

 Attribution errors – Can’t speculate or make attributions – “why” is a problem e.g. Sesame 

Street causes naps 

 One Thought at a Time 

 Embedded questions, two part questions, multiple clauses 

 Cross Examination –  no “tag” questions – “That’s true, isn’t it?” 
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Middle Childhood 7- 10 years 

Better by Degrees – But Don’t be Deceived  

 

Language Issues 

 Be Concrete 

 Limit Complex, Negative, and Contingent Questions 

 Caution with Proportionality – in size (“twice as big”, much larger) and time – “how long” 

 Watch Verb Tenses and Pronouns 

 Avoid Negative Use of Word – unable, incomplete, etc. might be “able” or “complete” 

 Better at Considering More than One Element in Questions 

 Not as Literal – are okay with homonyms (swear), and generalizations (house, apartment) 
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Middle Childhood 7- 10 years 

Cognitive Features 
 

 Know implications of lying 

 

 Not as Egocentric orTied to Personal Referents 

 

 Some Prediction Possible But Limited Concepts and Theory 

 

 Begin to Understand “Similar” and “Like” questions – if concrete 

 

 Know Time Referents Better – seasons, days of week, months, length of lunch 

 

 Can Link Information so Conclusions Possible – “gloves on, so winter” 
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Adolescence 11- 18 years 

Again – “it depends” 

Females Mature Sooner– with brain development continuing into early 20’s 

 

Language Issues 

 Development Continues – better with long, complex, multi-part questions 

 

 Better with Passive Voice and Negatives – can associate correct subject and verb, even if 

not in “preferred” subject, verb, object order 

 

 Jargon and Nuances of Language and Vocabulary a Problem 
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Adolescence 11- 18 years 

Cognitive Features 

 Little Difficulty with Most Questions 

 Think Abstractly 

 Can From and Consider Hypotheses 

 Begin to Attribute Motive 

 Comparisons of all Sorts Improving – time, distance, number, size 

 No more Susceptible than Adults to Leading Questions 

 Highly Influenced By Peer Pressure – answers can be evaluated in that context 

 Not Attentive to How Time Progresses – some difficulty with specific dates 

 

Kenniston, J., & Inada, S.S.  (Eds.). (2013).  The Handbook on Questioning Children: A 

Linguistic Perspective By Anne Graffam Walker (3rd ed.). Washington: American Bar Assoc. 
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Intellectual Disabilities 

 Diagnostically (DSM-5) – deficit in one or more intellectual area/domain and adaptive area 

 Intellectual – includes reasoning, memory, problem solving, abstract ability, etc. 

 Adaptive – problems in social participation, communication, independent living, etc. 

 

 Essentially Means – don’t learn at same pace, in same way, as others 

 confounded with behavioural and/or emotional regulation issues 

 

 Ideally – adjust to age-equivalent if global or “work around” focal deficits 

 Almost by definition – problems with conceptual ability and abstract reasoning so adjust 

language and questions accordingly 

 

 Adaptive/Behavioural – commonly hyperactive and/or inattentive 

 Hyperactive – be mindful of interview environment 

 Inattentive – short sessions, breaks, re-focus 

 

 Planning and Preparation Requirements Increase 
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Interview Process and Considerations 

  

 Preparation 

 

 Introduction 

 

 Content 

 

 Closing 
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Preparation 

 Don’t Wing It – no second chance to make a first impression 

 Many Considerations Driven by Emotional Valence of Inquiry – higher, requires more care 

 Duration and Number of Interviews – generally shorter and, depending, more than 1 

 Environmental Considerations – location, furniture, clothes, time of day 

 Culture, Race, Gender, Status 

 Use of Videotaping 

 Memory, contaminants, and fatigue 

 Trauma, re-traumatization 

 Same questions, multiple times 

 Resentment, resistance, avoidance – interview artifacts 

 Accuracy greater closer in time – when will it go to court? 

 Clarify use, distribution, and seek concerns 

 Provide rationale for use 

 If Notes, Explain and Show if Asked 

14 



Introduction 

 Rapport – goal of neutral, trustworthy, approachable (non-intimidating) 

 Freedom of Movement and Activities 

 Introduce Self and Parameters – role, duration, breaks, your questions, their chance at end 

 May clarify/correct what told about meeting–What did mom/dad say about meeting? 

 Licence to Say Anything, Using Any Words  

 Okay to Say Don’t Understand, Correct You, Say You’re Wrong – practice 

 Informed Consent – given cognitive abilities – including limits on confidentiality 

 Won’t get in trouble with you 

 Will relate only things that are really necessary 

 If at end don’t want to certain information released, we can talk about it 

 Credibility Assessment – truth/lie questions, demonstrate an example 

 Prepositions – verify 

 Use Child’s Words – people, locations 
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Content 

 Start on Neutral Topics – friends, fun.  Begins open ended, narrative questions. Allows 

 assessment of expressive, receptive language 

 Reinforce Permission of Relevant Adults – mom/dad said okay 

 Activities While Talking 

 Open v. Closed Questions – want multi-word responses. “tell me about”, “then what did you do” 

 General to Specific 

 Let Narrative Play Out – hold interruptions/questions 

 Be Concrete, Use Names not Pronouns, Keep it Simple 

 3 of 5 W’s Easier – who, what, where – then when – limited point in why 

 Once Event Established – can move to specifics e.g. occurrences and when 

 Occurrences – “One time or more than one time?” 

 Don’t ask “how many” e.g. concept of frequency, by weeks/days/months, etc. 

 Can Ask – last time? first time? most remembered? other times? 
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Content, con’t 

 Year, Time of Year – use referents e.g. snow? Birthday? teacher? did you have 

Fluffy? 

 Time of Day – napping? television shows? sibling home from school? 

 

 Don’t Repeat Questions – but can change entry point – e.g. “How did you get hurt?” “When 

 have you been at hospital?” – can lead to same place 

 

 Resistant Child –  will use distraction and avoidance 

 Acknowledge difficulty – feelings, and avoiding – 3rd party stories (some kids ...) 

 Trade fun with focus 

 Indirect or structured techniques 

 Limit activities 

 Don’t appear punitive – expect to be frustrated, it doesn’t happen by our schedule 
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Closing 

 Ask if Any Questions, Concerns, Important Points not Discussed 

 

 Decompress 

 Transition into more play 

 Positive to neutral focused questions – do for fun? Looking forward to? 

 

 Reinforce Effort – thanks and congratulations, good job on difficult task 

 

 Your Contact Information – as appropriate, should they have questions 
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Information Not Based on Actual Events 

 
 Most “experts” Over-estimate Skill in Identifying Lying 

 Micro-facial Movements Most Reliable 

 Convergence – not bad – multiple sources, multiple techniques 

 Unasked Information is Offered – often out of context 

 Forced – Breathless Soliloquy – almost like a “data dump” 

 Jumping on Question– answering before question is finished 

 No Time Between Question and Answer –  lacking thoughtfulness 

 Answers are Unreasonably Polarized – black and white (can be developmental issue) 

 Asynchronous Words and Body – interpret with caution, can be emotional confounds 

 Resists Overtures of Friendliness – does not relax as session progresses 

 Avoids Eye Contact 

 Language Don’t Fit Age i.e. 10-year-old discusses “insolvency” 
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ON APPEAL FROM THE COURT OF APPEAL FOR THE NORTHWEST 
TERRITORIES 

* Ritchie J. took no part in the judgment. 
.... J···., 

Infants- Custody- Natural mother claiming custody of child after giving him upfor adoption
Welfare of the child paranwunt consideration - Parens patriae jurisdiction - Child's interests best 
served by leaving him with adoptive parents- Domestic Relations Ordinance. R. O.N W.1: 1974. c. C-3, 
ss. 28(1). 35(2), 37, 39. 

Appellant, an unwed mother, fearing parental disapproval, gave her son up for adoption a few days 
after his birth to a couple carefully chosen by her. Less than three months later, appellant requested the 
child's return and, when the respondent adoptive parents refused, she revoked her consent to the still 
incomplete adoption and sought an order restoring him to her custody Wldcr s. 28(1) of the Domestic 
Relations Ordinance. The trial judge dismissed the application pursuant to s. 37(b) of the Ordinance as 
he found her "unmindful of her parental duties" because of her surrender of the child to the 
respondents. He then considered the welfare of the child as pres,:ribed by that section, and found that, 
although both parties could provide the child with satisfact<ny upbringing, the child's best interests 
would not be served by returning him to his natural mother. The benefits to the child (J("maintaining the 
blood tics to his natural mother were outweighed by those resulting from maintenance of his present 
home stability and his existing parental bonds to the adoptive parents. The majority of the Court of 
Appeal upheld the judgment. · · 

Held: The appeal should be disn1issed. 

file://C:\QL PRO\QL TEMP\SCR-000 17919.HTM 21/01/2006 



RECEIVED 09/30/2014 10:29 3063522989 
SEP.30.2014 10:31 7604573252 MACINNIS LAW OFFICE #2377 P.003 /051 

Page 2 of"" 12 "Kingv. Low 

welfare of the child the predominant fuctor and give it effect in reaching its detennination. Thill \i'Yas 
f) done by the trial judge and the majority of the Court of Appeal. . 

,·····,, 

Cases Cited 

R.e Moores and Feldstein (1973), 12 RF.L. 273, applied; Beson v. Director of Child We1fure (Nfld.), 
[1982] 2 S.C.R 716; Racine v. Woods, [1983)2 S.C.R. 173; J. v. C., [1970] A.C. 668, considered; Re 
Baby Duffell: Martin v. Duffell, [1950] S.C.R. 737; Hepton v. Maat; [1957] S.C.R. 606; Re Agar; 
McNeilly v. Agar, [1958] S.C.R. 52; Re Ezekiel (1980), 30 H.B.K. (2d) 343; Meikle v. Authe:nac 
(1970), 3 R.F.L. 84, not followed; Re Mugford, [1970] 1 O.R. 601, approved [1970] S.C.R. 261; Re 
Blenus (1979), 35 N.S.R. (2d) 396; C. v. K. (1959), 30 W.W.R. 310; Gerk v. Ventress (1964), 48 
W.W.R. 245i Re Wells (1962), 33 D.L.R, (2d) 243; R.e Jenkins (1973), 5 Nfld. & P.E.I.R. 325; C.A..C. 
v. F.D.R. and S.J.R. (1977), 21 N.S.R. (2d) 6.31; Elias v. Elias (1980), 14 R.F.L. (2d) 228; Nelson v. 
Findlay and Findlay (1974), 15 R.F.L. 181; Power v. Crowe (1982), 52 N.S.R. (2d) 165; Hope v. Hope 
(1854}, 43 E.R. 534; Re McGrath, [1893]1 Ch. 143; Rc O'Hara, [1900]2 I.R. 232, referred to. 

Statutes and Regulations Cited 

Child Welfare Ordinance, R.O.N.W.T. 1974, c. C-3, ss. 84, 85. 
Domestic Relations Ordinance, R.O.N.W.T. 1974, c. D-9, ss. 28, 35(2), 37, 39. 

APPEAL from a judgment of the Northwest Territories Court of Appeal sub nom. A. v. B., [1983] 
N.W.T.R. 1, 148 D.L.R. (3d) 247,45 A.R. 88, affirming a judgment of the Supreme Court, sub nom. 
K.K. v. G.L., [J 983] N. W.T.R. 97, dismissing appellant's application fur the custody of her 
child. Appeal dismissed. 

James R. Scott and Teresa Bereznicki-Korol, tbr the appellant. 
B.A. Cr.ute, Q.C., for the respondents. 

Solicitors for the appellant: Scott & A~sociates, Edmonton. 
Solicitors for the re>o-pondcnts: Boyd & Tancock, Yell ow knife. 

[page89] 

[Quicklaw note: An erratum was published at [!985ll S.C.R., page iv. The chang\l indicated 
therein has been made tu the text below and the text of the errata as published in S.C.R. is appended to 
the judgment.] 

The judgment of the Court was delivered by 

~ J MCINTYRE J.:- This appeal involves a contest over the custody of a child, born out of 
wedlock, between the appellant mother and the respondent~ with whom the mother placed the child lor 
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decided, however, that this application came within s. 37(b). He concluded that the mother's decision. to C) give the child to the adoptive parents, because of fear of difficulties with her own famUy, was motivated 
< -... by a consideration of her own interests and that she had accordingly been unmindful of her pare11ta1 

duties. Concluding that the welfare of the child could best be served by leaving the child With the 
adoptive parents, he was then required by s. 37 to refuse custody to the mother. 

~ l 0 He made detailed reference to 1he facts and found that either of the parties could provide a 
$0und and satisfactory upbringing for the child. He was led to conclude the issue in favour of 1:he 
adoptive parents, however, by the evidence of bonding between the child and its adoptive parents. Ee 
noted that the child from the fifth day of its life had been in the custody and the cme of the adopti. ve 
parents. The evidence satisfied him that the process of bonding, that is, the formation of a relationship 
of love and .obligation which is essential to the normal development of a child, had commenced a.nd 
advanced to the point where removal of the child from its home would be a [page93] traumatic 
experience which could adversely affect his health and .development. This bonding process had beco:nte 
a factor because of the mother's decision to give up the child. While that decision may have been 
understandable, it led to the bonding between the child and the adoptive parents. He could not therefore 
conclude that it was in the child's interests to return the child to the mother. 

1[11 In the Court of Appeal (Prowse, Moir,McClung JJ.A..) the majority were of the view that there 
was evidence before the trial judge to support his findings and there was no error in his approach to the 
problem. They dismissed the appeal. Prowse J.A., dissenting, would have allowed. In his view, the 
!rial judge placed undue emphasis on the question of bonding. He did not consider that should hav-e a 
decisive effect on the question of custody. 

'1!13 A concise review of the development of the law on this subject may be found in the judgment of 
Dubin J.A., speaking for the Court of Appeal of Ontario (Kelly, Dubin !111<1 Estey JJ.A.), in Re Moores 
and Feldstein (1973), 12 R.F.L. 273. That cuse arose out of an application by the natural mother, 
married but not to the child's father, for custody of a four year-old girl whom she had [page94] delivered 
to the defendants a few days after birth, where 1he child had remained until the commencement of the 
application. The trial judge had decided 1he issue in favour ofthe natural mother, b~;~t D~bin J.A. ~pon a 
consideration of earlier authorities (including the cases which have become known m this connection as 
"the trilogy": Re Baby Duffell: Martin v. Duffell, [1950] S.C.R. 737; Repton v. Maat, [1957] S.C.R. 
606; andRe Agar; McNeHly v. Agar, [1958] S.C.R. 52) allowed the appeal and put custody with the 
adoptive parents. 

'1114 He drew attention, at p. 281, to the broader, and in his opinion, more enlightened view adopted 
in the Chancery Court, and referred to the words of Lord Cranworth in ~ope v. Hope (1854), 43 E.R. 

,.·· ., 534, at pp. 540-41, reJ;,>arding the application by the court of the parens patriae role. 
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, concerned the ordering. of an adoption under s. 103(2) of the Manitoba Child Welfare Act, 1974 <Mar:l,.), 
()., c. 30, where the adopttve parents had de facto custody for more than three years without the mothers 

." ···. 

· coDBent. It w~ ar~ that the adopti_ve p~ents were estopped from assertin~ .a right under s. 103 (2) 
because ofthetr failure to return the child to tis mother when asked to do so. Wtlson J., speaking for t::bis 
Court, in dealing with that argwnent put the case much closer to the case at bar. She said, at p. 184: 

With respect, I see nothing "improper" about the Racines proceeding by way of de facto 
adoption. The statute contemplates it Moreover, in my view the crucial question is not 
what a court would have done with an adoption application made in 1978 but what it 
would have done with a habeas corpus application. Mrs. Woods might have !!UCCeeded 
on such an application in 1978 had she proceeded with it. Her failure to do so permitted 
her child to develop a dependency on the Racines as her psychological parents. It seems 
to be that Mrs. Woods ~ a responsibility when her rights were challenged to pursue 
them in the court if necessary and not to wait until her child was bonded to the Racines 
with all the problems for the child that the disruption of that bond was likely to create. 

The aDBWer to the crucial question would have been simple if the natural mother had abandoned "the 
child. Wilson J., contrary to the fmcling of the trial judge on this point, considered that a finding of 
abaodonment was llfliustified. Even in the absence of such a finding, Wilson J. considered the decisive 
factor to be the welfare oft he child and she gave much less weight to the consideration of biological ties 
thao did the trilogy of cases decided thirty years earlier. She said, at p. 185: 

Be that as it may, I do not think a finding of abandonment was necessary to the trial · 
judge's decision. I think the statute is clear aod that s. 1 03(2) dispenses with parents! 
CODBent in the case of a de facto adoption. This does not mean, of course, that the child's 
tie with its natural parent is irrelevant in the making of in order under the section. It is 
obviously very relevant in a detennination as to what is in the child's best interests. But it 
is the parental tie as a m!l!!llingful and positive force in the life of the child and not in the 
life of the [page99J parent that the court has to be concerned about. As has been 
em hasized man times in custod cases, a child is not a chattel in which its parents have 
a ro ri inter • it ts a human be· to whom th owe serious obli allons. 
giving the court power to dispense with the consent ot' the parent on a de acto adoption 
the Legislature has recognized ao aspect of the human condition ·- that our own self
interest sometimes clouds our perception of what is best tbr those for whom we are 
res unsible. It takes a v hi of selflessness and maturi -· for most of us 
ro abl an unattainable de ee - for a arent to acknowled e that it mi t be better for 

his or her child to be brought Up by someone else. The legis ature in its wisdom has 

\
protected the child agaiMt this human frailty in a case where others have stepped into the 
breach and provided a happy and secure home fur the child for a minimum period of three 
consecutive years. In effect, these persons have assumed the obligations of the natural 
partmts and taken tb.eir place. The natural partmts' consent in these dreumstances is no 
longer rcqui red. 

'If 22 In the Bcson case there was not a contest between a natural mother ru:ct adoptive par~nls, hut 
rather between two sets of adoptive parents prior to the completion of the adoptton. The facts m Beson 
are far indeed from those at bar, but it clearly affords an example ofthe appli~ation by this Court of the 
parens patriae jurisdiction to override all other considerations in dealing with custody matters . 

123 Th"""""' pro>!O~ whiclure "'~' ;, ""' = "'" "'"""" '®" They - •· 2A 
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(1), s. 35(2), and s. 37 of the D.Qlllestic Rclations.Ordinance, R,,O.N.W.T.J974, c. P-9 •. ~e ....,ere 
· disCI!Ssed and relied on by the trial judge and the Co\lrt of Appeal. Ill additlol\1 }VMd ~liW atten..tion 
to s. 39 which pt:avides. that the iules of.eql.iity w!'km they dii tiot.coriflictwitb..the ~·$hall 
tm'vail in matttirs·relating til the·custody of infants. There wu little, ifany, disCWisioff in th"e·o::6urts 
below regarding the application ofthe parens patriae jurisdiction. The trisl judge applied the provis.. ions 
of s. 37(b) and, having found that the mother in surreudering ~ child, .to the respol).dents was tmmitJ! jlful 
of her_ parental duties, he C?nSidered the welf~ o~ the infapLmd d~ded .that it_ ~olll_d.not \:>;~ :h~ilir!tby 
~~the [pagelOO]_chtld to the mother. In tbi~ be was.suppor:te4 by the m~jprity_i>f,.~ Co.~ of 

1[ 24 Because of his finding of unmindfulness of parcntsl duty, the trial j\ldg!l ~lljl pl'tlcl~ £rom 
ord~ the return of the child to its mother "unless the. court is satisfied. that an order for ~ dellverzy of 
the infant would be for the welfii.re.ofthe infant". He. was not so satisfied, as is to benoted ~his 
finding which was expresS.ed in these words:, · · 

The benefits to the child of.maintaining the ·blood tie to his-nlll:urill:mother are far 
outweighed in my respectful view by those resulting from maintenance of hi~ present 
home .stability and his existing parental bonds to .the adoptive couple. · · . . . · · .. 

. •,;. 

'V 25 It is apparent at once that,. if one accepts t)!e fmding made by the trial jud];e that the mother was 
unmindful of her parental duties when she tumed the child I)Ver to the respondents;_ the iri.a1 jud;ge's 
determin~n of the matter could not be disturbed. Section 37 wou!U PreVent the maldrtl.\ .. ofari. Qfder 
returning the child to the mother. I have had some difficulty with that firtdllig filr it wo1i!dseeti:t't6 me 
that the mother, in deciding to part with the child, took careful steps to see that. the c)lil'd woul~ be 
placed in a good home with adoptive parents who would give the cl:iild theit love and act in ·'the diild's 
best interests. On the other band, it carinofbe denied on ibc evidence that the step was taken by the 
mother becalll.le of fear of parental disapprovsl and a.~ a .means of solving her own personal_problem. It 
was, it must not be forgotten, this step which created the problems arising hi this CaSe ·lind· which ·placed 
the child in a home where he woUld come to see the adoptiv~· parents ·as his oYin mdthc!t and 'fiiihet. ·.and 
become dependent on. them in the manner of children ·living in ·a settled, secure ·honte: I ·a;n ·o:f.the 
opinion, however, that apart ftom such "finding against the mother, one I would prefer iio{'t<niiakC~ this 
case may be dealt with on the general consideration of the welfare· of the child. · · 

'If 26 Section· 3 9 of the Domestic Relations Ordinance provides that the rules of equity ·~u ap~Jy in 
· cUstody matters where they ilo not cotltlichvitb the proVision8 of the Ordinance: The applicati'()n of 
equitable iulcs in. thi~ case would permit the Court '[page! OJ] to exercise the Parens patriaejurisdiciion 
and to tteat the welfare of the child as the parampunt consideration. I see no conflicfin this tCSl)llct With 
the Ordinance. Section 37, if it applied in this situation, would itself require ·a deiii()nstration that the 
best interests of the child be served before it could be returned to the mother. The Iules of equity, 
therefore, IU"e to be applied in this deterniination. 

'II 27 This conclusion is consistent with modem authority in this Court and others: see Racine, Beson, 
and Re Moores and Feldstein. 1 would therefore hold that in the case at bar the dominant consideration 
to which all other considerations must remain subordinate mW>t he the welfure of the child. This L~ not 
to say that the question of custody will be determined by weighing tho ~conomic circ~tances of the 
contending parties. Th.e matter will not be detennined solely on the bas1s of the physical comfort and 
material advantages that may be available in the home of one contender or ~e other. Th~ welfare of the 
child must be decided on a co.nsideration of these and all other relevant factors, mcludmg the general 
psychologiCal; .ospirltual: md: oemotionaJ·. weifarc ;of .the !lbifd. It:mlist be: tile .. aim :of fue co~ wh~ . 

=•""• -•-=•""·-"'"'"·=""'"'• ""'~ ~·"'(@ ~ •hioh ~u 
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entitled to serious consideration in reaching any 'concluSion. Where it is clear that ihe welfare of 
child requires it, however, they must be set aside. 

ed 
are 
the 

~ 28 In considering the facts of this case, it should be observed at once that the trial judge found t:hat 
the adoptive parents, on the one lumd, and the mother, on the other, were both capable of providin .g a 
satisfactory home for the child. This clearly is not 11 case where the choice is made easy by clear fail~e. 
on one side or the other, to measure up to the required standard. I have read the entire record and i. t is 
notable in this case that there is a total absence of the mutual rec-'l'imination usually [pagcl02] tbuna in 
such cases. Each party has accepted the proposition that the other can perform the parental duties W""ell, 
but each seeks custody: the mother because of her Jove for the cbild she bore and from whom she ~as 
been separated, and the adoptive parents because they have come to look on the child as their own, as a 
member of their family to whom they have become attached as to their own children. 

~ 29 The mother had a strict upbringing against which she seems to have rebelled. She lett the h<>me 
by remaining in the Northwe~t Territories when her fumily moved to Ontario and has dcmonstmtcd great 
character and independence in fending for herself and establishing a solid position within · her 
community. She is highly thought of by friends and a.~sociates and, despite the fact that she gave up her 
child freely and volwltarily, she now exhibits a genuine desire to regain custody and fill the role of 

. mother to her child. She has formed what appears to be a stable domestic relationship with a youhg rnan 
whom she met in May of 1982. They intend to marry. They both appear capable of meeting p~1tal 
responsibilities and creating a home for the child. Her prospective husband is a mechanical 
engineer. He has been a substantial earner, has accumulated some savings and is williog and amdou.s to 

}..... have the child in his family. They plan to live in Toronto where he works and would create a home 
there which would include the child if custody is awarded to the mother. 

:-~ '··, 

~f 30 The male respondent grew up in a small t11wn in Manitoba. He has worked at least part-time 
aincc the age of eleven when he commenced to assist his father in a store. Education was always a 
matter of concern in his family .and he has received a good education, having a bachelor of science 
degree in agriculture. He is presently employed at Hay River, Northwest Territories, as a biologist. He 
was previously married, but divorced because of !tis fonncr wife's alcoholism. lie and the fe~nale 
respondent have in their care and custody the adopted sou of that Dlarriage, in addition to their own child 
and John Michael. The female [page! 03] respondent has grown up in the area oflnuvik, is well.scttled 
and well thought of in her community. She shares with John Michael· some Indian ancestry and this 
fuctor stand.q in her favour fbr one would expect that she will be enabled to understand and deal with 
probleDls the child may encounter in this respect. The adoptive parents have established a secure :md 
stable home in wbich the children, including John Michael, have done well. The independent evidence 
of the welfare worker, which will be referred to later, is to the effect that the cbild appears to he well 
settled und happy in his prt~scnt environment 

~f 31 It is evident that !he trial judge so approached this question when he said, after noting that the 
emphasis in the reported cases had shifted to "the best interests of the child": 

Tirnt does not mean that the natural mother's interests or desires are lobe ignored, nor 
that her natural blood lie with her cbild is to be considered meaningless. These factors 
must, ol' course, be given seriou.~ and careful consideration, as I have given to them in U1e 
present ca.~e. At that, I must give, us l believe l have, some consideration to the mother's 
apparent dependence on her parents' views regarding the child's lebritimacy and, in 
consequence, his a~ctiptance into the natural mother's wider family ~irclc but, equally, the 
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New Brunswick (Minister of Health and Community Services) v . 

'!{~.· -:·J:Y«~L •. · 

Minister of Health and Community Services, appellant; 
v. 

M.L. and R.L, respondents, and 
Child Solicitor, intervener. 

[1998] 2 S.C.R 534 
[1998] S.C.J. No. 52 

File No.: 26321. 

SupJ!eu;te Court of Canada 

Hearing and judgment: June 23, 1998. 
Reasons delivered: October i,.1998. 

Present: L'Heurem-DuM, Gonthier, Cory, MeLachlin, 
Iacobucci, Major and Binnie J.J. 

ON APPEAL FROM THE COURT OF APPEAL FOR NEW BRUNSWICK 

Family law- Guardiant~hip-Right of access - Children in need of protection- Order . 
awarding pennanent guardiant~hip to Minister of Health and Community Servicea - Whether order 
granting panmts access can be made in conjunction with permanent guardiat11Jhip order - Whether 
Court of Appeal erred in intervening in trial judge's decision to deny natural parents access to children, 

In 1995, the respondents' three young daughters were placed in a foster family. A number of orders 
were subsequently. made concerning their protection, and efforts were made to preserve the family 
ties. The Minister of Health and Community' SeJViccs applied for a permanent guardianship ·order in . 
1997. The trial judge· granted the application. The respondents' 16 yenrs of cohabitation were 
charaeterized by numerous break-ups and ICCOXIciliations. The judge noted that the father had serious 
dependency problems, that be was not assuming his reaponsibilities towards the children and that he wali 
continually absent. He also observed that the mother, whose intellectual capacity was limited, had 
anxiety and depression and suffered :from behavioural disorders. The judge believed that her parenting 
skills eQUid not improve significant] y because care of the ehildrcn was itself a source of great anxiety for 
her. She admitted having hit the c:hildren and she wanted the Minister to take care of them because she 
felt iocapable of doing so. The last attempt to return the children to the respondents had been a failure. 
The judge said that the evidence left no doubt that the children could not obtain the apprnpriate 
motivation aod care from the respondents. The respondents' parenting skills did not meet the oeeds of 
the children. The mental, emotional and physical health of the children would be jeopardized if they 
were returned to the respondents. The evidence also showed that the children had developed cmotional 
ties with their foster family, in wbieh they were making progress and were happy. Relying on the 

.-,, .. ··\definition 'of the "best interests of the child" set out In s. 1 of the Family Services Act, the judge 
concluded that the pennanent guardianship order was in the best interests of the children. In a second 

~· . @) 
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. 
judgment J;lllldered seveta.l weeks later, the judge prohibited the respondents from having any Contact 
with the children. He said that the order was made in the best interests of the children because the 

--·· •. - .. evidence showed that the attempts by the respondents to contact the girls were greatly disturbing to their 
·,ense .of security and stability. The Court of Appeal affirmed tbe permanent guardianship order but set 
aside the order prohibiting access and ordered the Minister to present to the trial judge for approval a 
plan in relation to the exercise of the respondents' access rights. The court was of the ~ion that there 
was nothing on the record that would warrant the complete abrogation of access by the respondents. 

Held: The appeal should be allowed. 

Under the Family Services A ... 't, the Court of Appeal, like the trial judge, had jurisdiction to make an 
access order in conjunction with an order for permanent guardia.usbip. The Act provides for the 
guardianship order to be varied on the application of the Minister (s. 60(2)) or the parents (ss. 60(3) and 
61(1)), and for the court to be able to make any order that it considers appropriate at that time, having 
regard to the best interests of the chfl4 (s. 60(6)). Since access may be considered when the guardianship 
order is reviewed, a fortiori the court must be able to consider granting access at the time the initial order 
is made. Section 85(2) of the Act, whjch deals with access at the !~(!option stage, confums thls 
interpretation of the courts' initial jurisdiction in respect (lf access. If the court has the power to 
"preserve" a right of access after adoption, a measure iliat is even more drastic and final than permanent 
guardianship, it would be illogical for it not to have the power to grant access when it makes the initial 

· pennanent guardianship order. Finally, the legislature has given the courts jurisdiction to decide access 
rights, since it requires that they "place above all other considetations the best interests of the child~· ( s. 
53(2))~ Denying the courts the opportunity to decide whether an access order shollld be made could 
prevent them from peifonning their duty of acting in the beSt interests of the ehild. 

· In this case, the Court of Appeal erred in finding that there was "nothing" to justify the trial j~dge's 
decision to deny access. While in that decision he stated. only one fundamental reason, and dtd not 
specify the precise behaviour on the part of ilie respondents that had disturbed the children, the trial 
judge referred to the evidence before him and his first judgment provides the necessary details. His · 
refusal to authorize access is based on valid considerations. No manifest error in his assessment of the 
facts was raised. The evidence shows serious misconduct by the parents. The father was manipulative 
and unable to control his emotions. The mother, who was stressed and depressed, was unable to face up 
to the ordeal of the visits. For one thing, the evidence shows that most of the visits, even though brief, 
were disturbing and upsetting to the children. Maintaining the emotional tie with the parents was 

. _ therefore not consistent with the girls' psychological stability. Moreover, the evidence ~cat~ that an· 
: .,.-._access order could have jeopardized the ado!Jtion of the children by the foster family, which was 

desirable. 
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'1f14 In his judgment, he expressed his failure to understand the judgment of the Court of Appeal, and 
noted that at the time of the hearing on appeal, [fillllSiation] "Boisvert J. had expressly addressed the 

... -·-, .... pareots' access rights and ha4 rendered hiS decision· prohibiting any communication between the 
espondents and the children" (para. 7). · 

IV. Issues 

'1fl5 

1. Do the courts (Court of Queen's Bench and Court. of Appeal) have jurisdiction to 
make an access order in conjunction with an order tbr perma.nettt guardianship, 
either under the Act or by virtue of their parens patriae jurisdiction? 

2. Did the Court of Appeal err in holding that there was "nothing" to justifY the 
trial judge's finding that it was in the interests of the children that they continue 
to have no contact with the respondents? · 

V. Analysis 

1. · Jurisdiction of the courts to make an access order 

(a) Change in the parties' status 

, 16 The legislature has provided for the consequences of a permanent guardianship order; in· s. 56(1) 
,-., · · .. of the Act: 

! .···· •. -·-

56(1) The court may make a guardianship order transferring ·from a parent to the 
Minister on a pennanent basis the guardianship of a child, including the · 
custody, care and coirtrol of; and all parental rights and responsibilities with 
respect to, the child. [Emphasis added.] 

1[18 When the Minister becomes the guardian of a child, he ''has full parenl'al rights and shall 
exercise full parental responsibilities" (s. 45(3)). He has an obligation to provide care for the child "that 
will meet his physical, emotional, religious, educational, social, cultul'!ll and rccreatioll!ll needs" (ss. 45 
(3)(a) and 56(2)) (emphasis added). Unlike a custody agreement, a guardianship order does not impose 
an obligation on the Minister to allow access to the cluld under his guardianship (see ss. 48(1) and 55(4) 
of the Act). The legislature has provided that where a child is in his care the Minister "may return the 
child to the furroer parent periodically, as the Minister considelll appropriate" (s. 56(3)) (emphasis 
added). I am of the view that the expression "may" means "must" where that is in the best interests of · 
the child. 

·. 1[19 Section 13 of the Act gives the Minister the power to prohibit all contact between the child and 
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2. Did the Court of Appeal err in holding that there was "nothing" to justify the trial 
judge's finding that it was in the interests of the children that they continue tO have no 

,-·"v-.. contact with the respondents? 

{a) Intervention by an appellate court. 

~ 34 The appellant contends that the Court of Appeal should not have substituted its discretion for 
that of the trial judge. This Court has ststed on a number of occasions that the trial judge is in the best 
.position to decide the best interests of the child Jn Adams v. McLeod, [1978] 2 S.C.R. 621, Spence J. 
wrote (st pp. 625-26): · 

Again our court& have been unanimous that th.e most authoritative pronouncement 
thereon is by the trial court judge who hears the evidllllC\l and assesses it. ... However, 
as to eustody issues, that caution must, in my view, become very strong indeed Those 
issues are so intensely personal thst the trial court judge is able to do, and does, far 
more than merely assigning credibility. [Emphasis added] 

~ 35 ·More recently, in New Brunswick (Minister of Health and Community Services) v. C. (G.C.), 
[1988] 1 S.C.R. 1073, at p. 1077, the Court, per L'Heureux-Dube J., desCribed the function of an 
appellate court in family law matters as follows: 

.. ~··· ...... ····. 

.•• trial judges' decisions, particularly in matters of family law, should not be interfered 
With lightly by appellate courts absent an error in principle, a failure to consider all 
relevant factors, a consideration of an irrelevant factor or a lack of factual support fur 
the judgment .... 

. .-.. -- ~, 

~ 36 Accordingly, appellate courts will be circwnspect, especially where the trial judgment is 
.detailed and meticulous {see T. (A.H.) v. P. (E.J.) (1994), 4 R.F.L. (4th) 241 (Alta. C.A.), at p. 245; 
Turgeon v. Walker, [1996] :S.CJ .. No. 2316 (QL) (C.A.); Dombovary v. Dombovary (1997), 87 
B.C.A.C. 318). 

(b) Relevant factors in reapect of access 

(a) :the mental. emotional. and physical health of the child and his nee(! for appropriate 
ciU'e or treatment, or both; 

(b) the views and P!efetences of the chilQ, wbere such views and preferences can be 
reasonably ascertained; 

(c) the effect upon the child of any diSJ;Uption of the child's sense of continjlity; 

(d) the love, affection and ties that exist between the ~;lrlld and each ~on. to Whgm ~ 
the child:s custody is entrusted, each person to whom access to the child ~ste.!!!lllrtfdh . Jtr._ and, wha:e appropriate, each sibling of the child and. where appropna ~ . 

~ ~~thechil~ . 
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· (!) the nee4. to provide .a sci:ure environm~t tb.rlt would pt:ll!lit 1hc child to J:>e92me'a 
~-and productive .member of soctety through the achievement of hi~. @I 
]J<!teritial according to his individual capacity; and 

(!!) .tb¥. child'$ cultural a.Ii.d religious heritage; [Emphasis added.} 

(i) No inconsistency in principle between gliardiansbip and access 

.. 

~ 40 In Catholic Cbildren's Aid Society of Metropolitan Torpnto v. M. (C.), [1994] 2 S.C.R 165, at 
p. 207, L'Heureux-Dube J. concluded: .· . · 

In the present case, none of the eltceptions set PUt in s·. 59(2) is applicable and none has 
been proven. Permanent placement bas been established with a :fa:nilly who wishes to 
adopt S.M.; S.M. is under twelve years of age; and further, she refuses to maintain 
contact with her mother. Jn.the presence of such overwhelming evidence, the appellant 
bas been unable to discharge her burden under the Act. Although tbeie may be cases 
where temponu:y or transitional access could be beneficial to the child, in the present 
case the situation does not appear, realistically, to allow for such a solution. 
Consequently, the Act must apply. The strong evidence provided by Dr. Wilkes and 
Ms. De Sousa leaves little room for any order other than that of Crown wardship 
without access, in the b•••t interests of S.M. [Emphasis added.] 

Thus the Court bas already considered the possibility, under Ontario legislation, of access coel<istlng 
with a permanent guardianship order. 

~ 41 In Rc M.A.G., supra, atp. 451, in tbe Court of Appeal, the Minister urged that owing to the fact 
that a guardianship order is generally a prelude to adoption, and that potential adoptive parents may be 
discouraged by the existence of an access right, it would be illogical to grant access at the same time as a 
gu!Udianship order. Hoyt J.A. felt, with good reason, that these concerns were Cll:aggerated. 

~ 42 There is no inconsistency in principle between access and guardianship. For one thing, while it 
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.~-- ... __ _ (2) Where an order for permanent care and custody is made, the court may make 
lUI order for access by a parent or guardian or other person, but the court shall not IIlllke 
such an order unless the court is satisfied that 

(a) permanent placement in a tinnily setting has not been planned or is not 
posSible and the person's access will not impair the child's future opportunities 
tbr such placement; 

(b) the child is at least twelve years of age and wishes to maintain contact · 
with that person; 

(c) the child has been or will be placed with a person who does not wish. to 
adopt the child; or 

(d) some other special circUlllStance justifies making an order for access. 

The burden of proving the eJtistcnce of one of these exceptional circumstances resta on the person 
claiming the access rights (Nova Scotia (Minister of Community Services) v. S. (S.M.) (1992), 41 
R.F.L. (3d) 321 (N.S.S.C.A.D.), at p. 335; Nova Seotia (Minister of Community Services) v. K.M.S. 
(1995}, 141 N.S.R. (2d) 288 (Fam. Ct), at pp. 306-7). 

'[ 45 In New Brunswick, the legislature has not chosen to create a presumption that access is 
nwoked. In practice, and in accorc!;mce with the judgment of the Court of Appeal in Re M.A.G., supra, 
at pp. 451·52: ·"It will only be in r..re situations that access will be ordered and it may be that in these 

r-·- '·rare situations it is not appropriate for that child to be placed fur adoption." (Emphasis added.) This 
statement of the applicable law seems to me to be entirely accurate, and is consistent with what was said 
by Esson J.A. in Superintendent of Family and child Service v, D.S. (1985), 46 R.F.L. (2d) 225 
(B.C.C.A.). . · 

(iii) Preservation offanrily ties: a factor 

'[ 46 While a liberal interpretation of the Act is called for, to protect the integrity ofthe family and 
avert family breakdown (s. 2), the best interests of the child must remain the primary consideration. 

-,r 48 I conclude that while preserving 61llotional ti~ is one of the ~lements o~ the de:fi~~on of the 
best interests of the child (s. l(d)), it will only operate m favour of granting access 1faccess ISm the best 

.·-~···-· ·- interests of the child, haviilg regard to all the other f~. 
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Memorandum of Judgment 
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[I] K.V.W., the aunt (Aunt) of a young baby girl, M.W. (Baby M), appeals the decision of a 
Queen's Bench justice declining to grant the Aunt's application for private guardianship of Baby M. 
Instead, the QB justice directed that there be a new trial to detennine if the best interests of Baby M 
lie with her remaining in the custody of her .foster parents who intend to adopt her, or with 
guardillllship going to her Aunt who also intends to adopt her. · 

[2] Fresh evidence has been led by the respondent Director of Child Welfare (Director) 
during the course of this appeal. The Aunt's counsel has not objected to it, and we have considered 
that evidence, 

I. Facts and Prq~~dural History 

[3] Baby M was born in late September, 2004 to her mother, the Aunt's sister, The day after 
the birth of Baby M, while she and her mother were still in the hospital, the DirectC)r apprehended 
baby M under an ex parte apprehension order. 

[4] Initially, the Director had placed Baby M in a foster home. The Director then filed a 
permanent guardianship application on October !0, 2004. Soon thereafter, on December 7, 2004, 
Baby M's Aunt applied for private guardianship, ·The Director initially undertook to consider the 
Aunt as a potential guardian for the child. lndeed, Ms. Sholdice, the Director's representative, was 
present in court befo~ the family court judge on December 7, 2004 and confinned that the Director 
had agreed to look at the Aunt as a possible placement for the child, and had also agreed to 
undertake a kinship care horne assessment [AB IV 460/9-IS]. · 

[5] However, five days after the Aunt had filed her private guardianship application, the 
Director elected to place Baby M in a foster-to-adopt home that had already adopted her biological 
brother. Baby M currently remains in the care of that foster family. At the time of this placement, the 
Director had received an opinion that this action, that is placing Baby Min the care of the foster-to
adopt family, was "high risk". 

[6] Following a lengthy.series of delays, the Aunt's home assessment was outsourced to Ms. 
Forsyth, un assessor with the organization Adoption by Choice [AB Ill200/9-17]. Midway through 
completing her assessmenl, Forsyth also assumed a position with Alberta Child and Fwnily Services 
[AB IV 392/1-17]. On June 6, 2005, Forsyth ~:ompleted the first draft of the Aunt's home assessment 
which concluded that "the home of [the Aunt} be conditionally approved for Private Guardianship of 
[Baby M], pending the outcome of a Parenting Assessrnent"[AB IX E302;_ brackets added]. 

(7] This assessment was reviewed by Ms. Sholdicc, who requested that the assessment be 
changed to be conditional on a positive neuro-psychological assessment rather . than. the 
recommended Parenting A~sessment [AB IV 482/9-26). The matter then came before a fwnily court 
trial judge in September, 2005. He adjourned the hearing until N(lvember 14, 2005 to. allow the 

. recommended Parenting Assessment to be completed on the Aunt [~71/23-26]. That 

. . ·. . ~ . 
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3. On what basis is a eourt to de!ll with competing applications for private 
guardianshie vs. permanent guardianship? 

[20] Jt is a arent that the roblems that arose in this case were linked to the wa in which .tile 
.central issue was presented to both the family court trial judge and then, on app , the Q juStice. ·• 
Essential~ the trial judge was invited to decide wha.twas in the. child's best interests by choosing.· 
between e Aunt and a foster-to-adopt family selected by the Director. And after the trial j.udge . 
de.termined that the chlld 's best interests lay with remaining with the foster family, the QB justice 
repeated this error by ordering a new trial to hear about the parenting abilities of that family on the 
basis that no evidence had been led on this point at trial. 

,,,,· 
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[27) This point was addressed in Childrefl 's Aid Society of Metropolitan Toronto v. S. (D.), 
[1991] OJ. No. 1384, 28 A.C.W.S. (3d) 205 (Ont. Prov. Ct.), There, the court was required to 
consider competing guardianship applications from a child 's aunt and the child's foster parents, 
who had peen caring for the child for over 13 months. The court correctly .drew a brighHlne 
d®ncti~;m Wtw~n the role. af)d ~tl!1:us offpste: parenis pr~ceding a strmarient guardliiriship !#iter 
.and. tlietr. role.llfter ! ¢0\lrt ofdet has ... bef!l ISsued ro;!l1dl)g the (i. l(j a e.of ffie state: . .!!!. 
commenting on \he rote or foster pm~rt!S betiJre. a court bas issued 1i .peaneT guwdlanship ordeb 
the court stated: - · 

I find il remarkable how widespread are the misconceptions about the 
status of foster parentS at this initial stage, This is the investigative 
stage and sometimes the 'assessment' stage .... 

Until it has been determined that there are grounds for removing the 
child from the family, and that there is no one in the family who is 
acceptable as a substitute caretaker, the foster parents cannot be 
putting forward their own resources as being 'better' than the family's 
or calling for a comparative analysis of plans as between themselves 
and the family. Before removal from the family has been justified, 
foster parents cannot have status to compete for the child and to argue 
'attachment' or 'better resources'. 

[28] In fact, in L. (R.) v. Children's Aid Society of Niagara Region 
2002 CanLll41858 (ON C.A.), (2002) 167 O.A.C. lOS, 34 R.F.L. (5th) 44 (Ont. C.A.), the Court of 
A eal characterized interim foster ents Into whose custod a child Is laced 'or to that chlld 's 

eing made a war of the state as 1s oster parenis" and stat at para. 3 8: 
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[32] Therefore, the import of the child welflll'e legislative regime under both the Old Act and the 
New Act is that even where the child is in need of protective services, the Director is effectively 
called on to consider whether there is family ready, willing and able to parent the child . In other 
words, both the Old Act and the New Act make it clear that the removal of a child from the child's 
family is not 5een as an option of fU"St resort. Instead the focus is on rovidin Intervention services 
in a manner that s rts the famil lirid revents ''the need to remove e c 1 

[33] Famil in this context must necessaril inclUde a member of the extended famil t whom. 
the legal guardian has entrusted the care, custody and supervision o · child . A case in point is 
Alberta (Director of Child Welfare) v. G.(B.J.), 2002 ABPC 86 (CanLU), 2002 ABPC 86, 321 
A.R. 78. There, the court was faced with competing applications from the Director for permanent 
·guardianship and two applicants for private guardianship. In emphasizing the desirability even under 
the Old Act of keeping a child within its extended family, the court state~. 35: 
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The Child Welfare Act is clear that whenever possible the integrity of 
the family should be maintained. It is possible to do that with this 
family because [the mother's cousin] has come forward to act in a 
parental capacity .. I find that. she is a fit and proper person to take on 
that responsibility, and that it is in the best interests of the child that 
she remain within her extended family in the care of (the mother's 
cousin]... The biological and family connection is compelling. 
[Brackets added.]. 

#2377 P.020 /051 

[34] Further, and in any even!, while the Old Act applies to the Director's application for 
permanent guardianship, the Aunt's application for private guardianship is governed by the 
provisions of the New Act as it existed at the time of her application. This being so, whether the 
Aunt's application i~ in the best interests of Baby M should be evaluated against the considerations 
and philosophy now expressly entrenched in the New Act and in particular those provisions 
emphasizing the importance attached to placement within the extended family. 

[36] Eifih, JlUbljc funds are not unlimited. Where there are family members who wish to step in 
.to assist when a child from that extended family has been apprehended - and do so - the state 
should first determine if the party seeking guardianship is fit before expending resources on 
f:valuating/locati;w other options. · 

[38] Here, the trial judge found the Aunt to be fit and capable of parenting Baby M. It is clear 
that the only reason he did not grant the private guardianship order is because he saw this case as a 
contest between the Aunt and the foster parents - and in the end, the attachment issues as between 
Baby M and the foster parents governed. In our view, the trial judge erred in viewing this as a 
contest between the Aunt and the foster parents. The foster arents had no status before the trial 
court. The QB justice continued that error. Both viewed t ·s as a compel!tmn between the Aunt an 
th<: tbster parents. For reasons we have given, this was not so. Any contrfi?l approach as to how to 
deal with com ctin rivate and state uardianshi a lications woUld a ter in a fUndamental wa 
t e carefu balance the state has struck in child welfare matters bet ween private rights and public 
power. 

Qj) 
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[39] Given the trial judge's fmdings that the Aunt was a fit guardian, the legal guardian's. consent 
tq the private guardianship and the importance of family, including extended family under Alberta's 
child welfare regime, we have ooncluded that the private guardianship order was in the best 
interests of Baby M. Even if we were wrong .in how a court should deal with competing applications 
by a member ofthe extended family, on the one hand, and the state, on the other, it would have been 
improper to order a new trial for the purpose of pennitt!ng the Director to lead evidence that could 
have been called in the first instance. No litigant gets two ehances to pC!'fect its case. 

[40] We are very much alive to the attachment issues that may well arise with moving Baby M at 
this time. But taking into account all circumstances, we must allow the appeal, grant the Aunt's 
application for private guardianship, waive the requiremen! under s. 52(1) of the New Act that the 
Aunt have had the continuous care of Baby M for more than 6 months, and order that Baby M be 

. placed into the custody of the Aunt. Both parties agree there should be an appropriate transition 
period before Baby M is placed in the Aunt's full-time custody. In our view, that should occur by 
December 31, 2006. We direct counsel to work out a viable transition and enhancement plan, failing · 
which counsel are at liberty to apply to any member of the panel to rc:solve any outstanding issues. 
finally, we wish to stress that in making this decision, we do not criticize the steps taken by the 
Director. It is evident that this area of the law required clarification of the manner in which 11 court 
should deal with competing guardianship applications. 

(Discussion as to costs) 

Frllser C.J.A.: 

. [41] Costs ordinarily follow the event, and we see no reason to deviate from that in this case. We 
award costs to the Aunt under Column 3 plus reasonable disbursements. However, there will be no 
costs for the Aunt's factum. 

Appeal heard on November 7, 2006 

Memora.ndwn filed at Calgary, Alberta 
this 29th day of December, 2006 

Fraser C.J.A. 

Appearanees: 

D.P. Castle 
for the Appellant 

T.D. Larochelle 
for the Respondent 
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aeeordanee with th~ Child, Y(Ju.tJ. ontl Ft.,nlly E.b;mumenl .4:et1 s.. 74.1. 

No one tniy publish any htfOimation serving to identify a. chi14 or guardian 
of a child who has come ro a Minister~s or a diR~torts attention undor the 
Child, Youth and Family /iinhancement Act. Seo the Child, Youtl! and Family 
Enhanaoment Act, s. 126.2. 

Memorandum of Deeblon 
oftbe 

Honourable Mr. Justiee SterUng Sanderman 

Appellants 

Respondents 

Note: Ill order to comply with tbe requirements of the Child, l'outh and 
Ftunlly Enhtlnce1tlelll Act, tbis judgment uses fictitious names for the parties 
and tbe ehild • 
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[I] In late February of this year a five day hearing was held in order to detcmrine which of 
two fiunilies would have the privilege oftaising a delightfui2Y. year.old hoy. In October of2009 
I ordered that a viva voce hearing be held to deterniine the appeal advanced by the Masons in 
relation to a decision that denied them the right to raise their nephew. I ordered that the appeal 
take the form of a de novo hearing because they had not been able to fully advance their case in 
May of 2009 when an Appeal Panel reversed the decision of the Director appointed pursuant to 
the Child, Youth and Family Enhancement Act, R.S.A. 2000, c. C-12 to place the child with the 
them. 

(2] The child, Ryan, was born August 6, 2007. He is presently 31 months of age. He was 
abandoned by his parents in a bospitsl in Lethbridge, Alberta as soon as his mother was able to 
discharge herself. 

{3] Ryan's parents have shouldered no responsibility in relation to this child. They discarded 
him without a second thought. Their actions exhibit a tremendous dim:gard fur this child. They 
are self ..centered individuals who think only of themselves. · 

[4] The biological futher came to Canada to flee legal entangl.ements in the United States. 
Wammts for his arrest exist in a number of jurisdictions. Before coming to Canada he abused the 
hospitality of the Appellants and came to this country to avoid reper~"USSions for his behaviour. 
He established a relationship with the birth mother. It appean; as if their time together was 
marked by extensive substance abuse. During the pregnancy, the birth mother abused cocaine and 
methamphetamines. It appears she also consumed significant quantities of alcohol, 

[5] During the pregnancy she neglected to pt'Qperly care for herself. No prenatal care was 
sought Her nutritional needs were ignored. Consequently, when her son was born he was 
underweight She testified positive for the HIV virus and for hepatitis C. Upon regaining her· 
strength after delivery, she left the hospitsl with the birth father. No meaningful information was 
provided to the authorities in.relation to their whereabouts. They were unwilling to parent this 
child. It is just as well that they took no interest as they were unfit to parent him. 

[6] Because the child was abandoned, the Department of Child & Family Services was 
contacted by the hospitsl staff. There WliS a compelling need to place this child. Because there 
was a. possibility the child bore the same infectious diseases as the mother, he was handled with 
great care by the hospitsl staff. He wiiS isolated from other children iu the intensive care unit He 
had no skin to skin contact in the hospital for the first few weeks of his life. The nursing staff 
handled him with protective coverings. 
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[7) The Department attempted to locate relatives of the birth parents who might be prepared 
to provide a home for the child. The birth mother's family declined. They were not in a position 
to accept the responsibility of raising this child. · 

[8) No information was provided by the birth father in relation to his background. Th~ 
Department's attempts to locate him were not successful. Although he was before the courts in 
Canada in relation to seriou5 criminal charges, he was not willing to provide the Department with 
any information in relation to his family. They were all in the United States. His unsatisfiwtory 
responses prevented the Department from locating any of his relatives. · 

[9] The Department had difficulty placing the child with a foster home. The difficulty arose 
because of the problems that !lCCOmpanied this child. In addition to the potential lllV and 
Hepatitis C difficulties, it was highly likely that the child suffered frrnn Fetal Alcohol Syndrome 
Disorder. The first five homes that were approached for possible placement declined. The Smiths 
willingly accepted this child into their home appro1<imately three weeks after his birth. He has 
been there continuously. 

[10] The child's exposure to non-prescription drugs and alcohol during the mother's 
pregnancy make behavioural problems as he grows older a _real likelihood. There is a high 
probability that Fetal Alcohol Syndrome Disorder and Attention Deficit Hyperactivity Disorder 
will make parenting him a challenge. He will require a tremendous investment in time, energy 
and commitment from his caregivers. Both the Masons and the Smiths have been alerted to the 
extraordinary commitment required of them. Both are prepared to acgept it. 

[II] The Smiths accepted the child intO their home on August 30,2007. They raised him along 
with their two daughters. On March 13, 2008 the Director of Family & Child Services was 
granted a permllllent guardianship ofder in relation to the child. The Smiths continued to care for 
him as if he was their son. 

[ 12] The biological father's status before the courts changed in 2008. His family bad not been 
informed that he was a father. He was sentenced to serve a penitentiary term in Canada. Shortly 
after this occurred, he notified his family ofthe birth of the child. He called a sister who 
immediately passed on this information to the Masons. They quickly contacted the Department in 
Alberta and expressed their desire to adopt Ryan. They were informed of the significant 
difficulties that raising the child would present. Their commitment was unconditional. They 
expressed a willingness to adopt him and to take him into their home. They first made contact 
with the Department in May of 2008 some nine months after Ryan's birth. 

[13) By the end of the month ofMay of2008 two families were committed to providing a . 
. -., home for the child. By then, the Smiths, as a family, had decided to apply to adopt Ryan. Th1s 

.~--.... 

!"',.--..... 

.' 
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was not a decision made without careful consideration. They discussed it as a family and decided 
to make a colll!iPOildiog application. 

[14] The Smitba had a very positive history with the Department. Their home Willi a Level2 
foster home. Their ability to parent Ryan was not in question. The Director was giving the 
MasOllll an opportunity to provide an acceptable home study to the Department so that their o:ff"er 
to adopt Ryan could be properly 1111sessed. In late January of 2009 the Direetor approved the 
Masons' proposed adoption ofRyanand consented to it. 

[15] The Smiths were upset with tbis decision. Ryap.had been in their care for 17 continuous 
montba. They appealed the Director's decisiQn to a Qild, Youth and Family Enhancement 
Appeal Panel. This appeal was conducted from May~~ to May 28,2009. This hearing was . 
fundamentally flawed. It was conducted in a fashion tlilat was unfair to the M1111ons. They came 
from their home in Washington State to attend the h~ng. They were not granted standing at the 
hearing until the morning of the first day. They were Jiot in a position to adequately put their case 
before the panel. They were not in a position to secuni any expert witnesses to give evidence on 
their behalf. Although they were represented by COunsFI, they had no time to prepare properly for 
theappeal. . 

[ 16] The Smiths were in a much different position. Although they were not r~ted by 
counsel, they were fully prepared to put evidence befol-e the court in an attempt to overturn the 
Director's' decision. They called expert witnesses whojgave evidence in relation to various topics 
that were relevant to the matters before the panel. It wjls a one sided hearing. 

[17] OnJuly21, 2009 the Appeal Panel released a ~tten decision. It determined that moving 
Ryan at this stage of his life would not be appropriate.i The panel found that the possible risks to 
him outweighed any potential benefits. The decision or the Director to remove Ryan from the 
Smitba • home was reversed. The panel decided that thll Smiths should be able to adopt Ryan. 

[18] The Millions filed a Notice of Appeal to this co~ on August 10,2009. In order to ensure 
that they would be fully able to place their case before\the court, I determined in October of 2009 
that the appeal would take the form of a hearing de novo with each pllrty able to call whatever 
viva voce evidence they desired. · 

[19] The motivating factor in reaching this decisionj was the flawed process at th: Appeal 
Panel stage. In addition to the Masons being unable to·present their Clllle, no transcnpt of the 
proceedings was capable of being prepared that would allow for an appropriate review. During 
the week of February 22, 2010 all interested parties were represented by counsel and able to call 

whatever evidence they cared to. 
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[20) As this is a hearing de novo, no deference need be shown to the decision of the Appell! 
Panel. The matter is to be decided in the first instance. The entire focus of the hearing Wll8 on the 
best interests of the child. The materials that were filed before the Appeal Panel were before this 
Court. They have been considered along with the oral testimony of all of the witnesses and any 
exhibits filed by the p~es. 

[21] Section 58.1 of the Child, Youth and Family Enhancemtmt Act sets out the matters that 
have to be <;onsidered when determining whether an adoption order should be granted. It states: 

A court and all persons who exercise any authority or make any decision under 
this Act relating to the adoption of a child must do so in the best interests of the 
child, and must consider the following as weD as any other relevant matter: 

(a) the importance of a positive relationship with a parent, and a secure 
place as a member of a flunily, in the child's development; 

(b) the benefits to the child of stability and continuity of care and 
relationships; 

(c) 

(d) 

(e) 

(f) 

(g) 

the mental, emotional and physical needs of the child and the 
child's mental, emotional·and physical stage of development; 

the benefits to the child of maintaining, wherever possible, the 
child's familial, cultural, social and religious heritage; 

the child's views and wishes, if they can be reasonably ascertained; 

the effects on the child of a delay in decision-making; 

in the case of an aboriginal child, the uniqueness of aboriginal 
culture, heritage, spirituality and traditions, and the importance of 
preserving the child's cultural identity. 

[22] Jt is cllllll" that the overarching principal is the best interests of the child. The Appellants 
submitted that certain principles contained in Section 2 (a} and 2 (i} should also be considered by 
the Court in determining where Ryan should be placed. They state: 

If a child is in need of intervention, a Court, an Appeal Panel and all persons who 
exercise any authority or make any decision under this Act relating to the child 
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must do so in the best interests of the child and must consider the following 1111 
well as any other relevant matter: 

(a) the family ill the basic unit of society and its well-being should be 
supported and preserved; 

(i) any decision concerning the placement of a child outside the 
child's family should lake into account 

(i) the benefits ro the child of a placement within the 
child's extended family; 

(ii) the benefits to the child of a placement within or as 
close as possible to the child's home community, 

(iii) the benefits to the child of a placement that respects 
the child's familial, cultural, social and religious 
heritage, 

(iv) the benefits to the child of stability and continuity of care and 
relationships, 

(v) the mental, emotional and physical needs of the 
child and the child's menta~ emotional and physical 
stage of development, and 

(vi) whether the proposed placement is suitable for the 
child; 

12377 P.027 /051 

[23] Clearly, the Dep!lrtment places significant emphasis upon kinship placement when 
req\lired to find altemative caregivers for a child. Significant evidence was led at the hearing in 
relation to the policy and best practices of the Department. Kinship placement is viewed with 

great &vour by the Department. 

[24) Tbe Section 2 considerations are applicable to a child in need of intervention. Ryan is not 
such a child. His guardian is the Director of the Department of Child &; Family Services. A 
permanent guardianship order has been in place since March 13, 2008. He has long passed the 
intervention stage. He is at a stage in his life where two good families have come forward with an 
offer to adopt him and the court is required to determine what placement is in his best interests. 
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[25] Section 2 considerations deal with a potential reunification, reconfiguration or 
restructuring of a family unit. Biological and family connections are of great importance at this 
stage. It is apparent that the legislators considered the maintenance of-an existing fan1ily 

. connection important at this stage. Ryan has never had an existing family connection with any of 
his biological family. His case is a pure best interests case. Ryan has had some contact with the 
Masons. Since they expresSed a firm commitment to adopt him, they have visited him in Canada 
at some considerable expense to themselves on eight or nine occasions. The first visit was in 
A~t of 2008. They saw him twice in May of2009, The remaining visits have been on a 
monthly basis since October of 2009. Each visit has been approximately two hours. The entire 
time tbat they have spent with Ryan bas been less. tbim. 20 .h9UJ'S. 

[26] A number of authorities were presented during argwn.ent by the parties. A number of 
Jhem cl""tt with the elements a court should consider when determining coHieeting ad9ption 
claims. At paragraph 93 in Hellllricks v. Swan, 2007 SKQB 36, Justice Smith. in !Waling. 
kinship versus non !Qnship care states: .• ).. 

In 8lllllJ.lliU'Y, the instruction I draw from the case law is that the critical elements 
the Court must cnnsider in a debate such as this are: 

(i) 

(ij) 

(iii) 

(iv) 

The,paramount consideration is the best interests of the child; 

Blood ties are a factor to be considered in~ the best 
interests of the child but tJu:y are to be COD$idered from the point of 
view of the significance to the child, rather than the significance to 
the biological parent; 

The question must be asked which environmcmt can best provide 
for the health, emotional well being, education. training. 
intellectual, economic and psychological needs of the child; 

The Court must considet uncertainties associated with transferring 
custody of a child from a known situation of security and stability 
to a situation with many unknowns. In the eliSe of an infant, the 
Court must consider the potential harm to a child in disrupting 
attachments that have developed or are in the advanced stsges of 
formation. 

[27] I agree with tbis statement. The law in this area is not in dispute between the parties. This 
ease tunl8 on the findings of fact the Cowt will make. 

' ., ··~ 
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[28] Both 5ets of prospective adoptive parents testified at the hearing. Employees of the 
Depanment temified to set out the history oftheir dealings with Ryan and the two families. Both 
sides called expert witnesses who testified in the area of brain development, attachment theory 
and the transitional plans that would be required in order to ensure Ryan's emotional well being 
if he was moved to the United States. 

[29] None of the expert witnesses assessed Ryan. None attempted to offer their opinions in 
relation to Ryan's placement. Some relied upon research and literature reviews in relation to their 
field of expertise to offer a theoretical opinion to the Court. One offered a clinician's theory 
based upon her experience in the area of children's mental health and attachment difficulties 
related to adoptions. 

[30] Dr. Robbin Gibb is an assistant professor in the Department ofNeuroscience at the 
University of Lethbridge. She received her PhD in 2004. The University of Lethbridge is the only 
university in Canada that has such a Department. She was qualified as an expert in neuroscience 
and brain dllvelopment. She established that this is a developing field of scientific fiUdy that 
shows great promise for the future. She was a passionate witness who is extremely intereSted in 
her research and the application it bas to explaining human behaviours. 

-- [31] She clearly established that a pre-natal eltperience can he a significant factor in a child's 
- brain development. The brain is a complex organ that continues to develop from its prenatal 

, .. -., 
.r•'•', · .. -- .. 

stage into early childhood. Exposure to substance abuse during the prenatal stage ha:; a 
significant effect upon btain development. The introduction of alcohol and street drugs into the 
womb and an accompanying lack of prenatal care can have a dramatic negative effect upon the 
development of a child's bl'llin. Similarly, separation from a firmly established attachment figure 
can have a detrimental effect. 

[32] Dr. Gibb did not see Ryan. She was given information in relation to his history and came 
to the conclusion that there is indeed a high risk of significant behavioural problems with this 
child in the future. He has experienced significant trauma in his young life and further trauma 
should be avoided as much as possible. She classified trauma as any experience that can alter 
brain function. 

[33] Dr. Gibb's evidence in relation to her field of expertise is accepted by the Court. When 
she strayed into areas that were beyond her expertise the Cowt could not accept her suggestiQlls. 
Certainly she has no experience in the area of adoption and her comments in this area will be 

ignored. 
[34] Marlene O'Neil-Laberge was qualified as an expert in the areas ofehildren's mental 
health and attachment difficulties experienced in adoptiQlls. She could not make any 
recommendation in relation to either one of the families because she had not seen Ryan nor had 
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as a clinician. 
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[35] She identified that biological roots are important to a child as they get older. It is 
important that children know their lrue story. It is important for the positive self image of the 
child. 

[36] She believed that Ryan could form a strong attachment to the Masons as he IUldoubledly 
had fashioned one with the Smiths. Her e:><pert opinion was that if a child was able to form one 
secure attachment then it would not be difficult for them to form a second one with time. She 
recognized that the probable presence of Fetal Alcohol Syndrome Disorder would be a 
complicating feature. She conceded that at this time from Ryan's perspective the Smiths are his 
parents. She conceded that if there was some difficulty in forming an attachment with the 
Masons that there would be significant problems for the development of Ryan's emotional and 
mental health. 

[37) She conceded that the only positive that would come from a relocation would be 
establishing a connection to Ryan's biologicaJ·family. She felt that any risk associated with a 
move of Ryan could be overcome with an appropriate transition plan. She gave evidence in 
relation tQ the type of plan that would have to be in place. She gave evideru:e in relation to other 
transition plans that she had been involved in that were successful . 

[38] It is noteworthy that these successful plans involved couples that were highly motivated 
to ensure that there was a seamless transition. They worked closely with one another for a 
considerable period of time. A great deal of energy and effort was required in order to make them 
successful, becanse that's what the parties wanted. They were worlting co-operatively to reach a 
common goal. 

[39] Evelyn Wotherspoon testified as an expert witness in early childb.ood development and 
mental health. She gave extensive evidence in relation to attachment rell!tionships and how they 
develop between a caregiver and a child. It takes time to develop, but once formed, the secure 
caregiver is able to manage the child's stress response very well. This relationship develops 
before the ability to m.Jk appears. The caregiver and the child adapt to one another. The caregiver 
reads and reacts to cues given by the child. The strong attachment forms after the child reaches 
sil< months of age and continues to develop. 

[40] Ms. Wotherspoon did not give any recommendation in relation to the placement of this 
child as like all others she had not assessed the child nor the prospective parents. She was able to 
say that to interrupt a secure attachment relationship runs the risk of doing sigillficant emotional 
harm to the child She cautioned against making any such move unless ab~olut.eiJ;; warranted. 
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[41] She was able to review certain medical assessments made by the child's pediatrician. She 
came to the conclusion that this was a fragile child whose Fetal Alcohol Syndrome Disorder will 
present s.ignificant problems in the future. At this time, she believed that the caregiver was in 
tune with the child's needs and was able to deal with his deficiencies. These deficiencies will be 
much more noticeable after he begins school. He will not have the protection of the constant 
caregiver and greater expectations will be placed upon him. Ms. Wotherspoon foresees 
cons.iderable diftlc:ulties with this child and that it would be courting significant risk to move him 
for no apparent good reason. At his age he has no concept of a blood or biological tie. There has 
never been a meaningful connection with his biological family. This tleeting connection came 
into existence after the attachment to the Smiths was established. 

[42] Maryann Curran was qualified as an expert who was able to give evidence in relation tQ 

the adoption process in the State of Washington and the adequacy of the Masons' health care 
plan and the facilities able to provide care for Ryan that exist in the region of the State where the 
Masons live. Her evidence was non-contentious and is accepted by the Court without hesitation. 

[43] In the preceding paragraphs I have very briefly summarized the import of the evidence 
given by the various experts. I have not dealt with their evidence in great detail but have set out 
the various theoretical premises in relation to this case that I accept in good conscience. It is 
against this backdrop that the evidence of the Masons and the Smiths must be Viewed. These four 
individuals testified at great length in relation to the type of home, care and commitment that 
they could give to Ryan. 

[44] . In ordet to determine what is in Ryan's best interests, it is neceSS'<IJY to closely examine 
the attributes of each family. Both families come before the Court with a fmn commitmem to 
dedicate themselves to eosuring that Ryan is well cared tor. The Masons have been in a stable 
relationship since 1993. They married on April 1, 2000. They have no children of their own. Mr. 
Mason will be 44 years of age in October. Ms. Mason recently celebrated her 59" birthday. 
Theirs is a very stable and caring relationship. They are financially secure. It would not be 
necessary for Ms. Mason to work. She could provide full time care for Ryan. 

[ 45] Their commitment to bringing Ryan into their home and back to his flunily cannot be 
questioned. They moved expeditiously when they learned of Ryan's birth. They wanted to adopt 
him in the first instance. Their commitment was unwavering even after they were alerted to the 
difficulties that he would present for them. Once his paternity was resolved through DNA testing, 
they did everything in their power to adopt this child. Their dedication to this task is admirable. 
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[46] The Masons have a comfortable home in eastern Washington State. They live in a smalle.-
community that has a regional population of 6,000 to 7,000 people. They live in a good home. It 
is situated in a safe neighbourhood. This community has all the amenities of any urban centre. 

· [47] They live within 25 minutes of Spokane, Washington. That is a major centre that has aU 
of the facilities that might be needed to address Ryan's difficulties that cannot be found within 
their immediate community. 

[ 48] Mr. Mason has secure employment as a heavy equipment mechanic. With overtime, his 
annual income can approach $90,000. His eaming capacity has not been adversely affected by the 
recent economic recession. 

[ 49) The Mason opened their lives to scrutiny when they allowed an asses$!Denl to be 
completed in the State of WashingtOn in relation to the suitability of placing Ryan in their home. 
This report was looked upon with favour by the Department. The Director agreed to allow this 
international adoption in January of2009. 

[50) The employees of the Department who testitied at this trial gave evidence in relation to 

their dealings with the Masons and supported the decision of the Director to allow Ryan to go to 
"" .. the State of Washington .. The group of employees that were charged with the responsibility of 

placing Ryan permanently were unanimous in their decision that he should go to the Masons' 
residence. They felt that the biological or kinship connection was of paramount importance and 
should be developed in tliis case. 

~--· ... 

, .... , 

[51] It appears as if kinship placement is viewed with great favour by the Department. During 
this trial I heard evidence that the factors that appear in Section 58.1 of the Act and Seotion2 (a) 
and 2 (i) are given diftbrent weight by those charged with making decisions in relation to these 

· two areas. The policy is set at head office through a process that involves consultation with 
policy analysts and senior people in the Department who have considerable experience. 

[52] There is a danger in blindly following policy. By doing so, the statutory factors found in 
the legislation can have their importance diminished. folicy. ~~ould never overrule a statutory 
regime decided by the legislative body of this province, A b'm.d application of pal icy can, in 
certain cireumstances, lead to diminution of the best interests test. 

•• • " I 

[53] Kinship placement generally presupposes a pre-existing relationship that is necessary to 
be maintained in order to ensure continuity of placement and continuity of cultural ties. The Act 
certainly recognizes the need to m.a.ke such an effort in the case of aboriginal children. None of 
these factors are present in this case. Still the mCDlhers of the Department placed a greater 
etnphasis upon policy than a careful consideration of the statutory factors rilandated by s. 58.1. 
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[54] No deficiencies exist in the Masons' residence. They are prepared to offer their home to 
Ryan. They wisb to expose him to his Turkish heritage. This is his father's ethnic background. 
The Masons believe they have a responsibility to return this child, born in Canada, to his 
extended family in the United States. 

[SS] In preparation for their parenting responsibilities, they have taken courses on line. They 
feel that it is important to do so as Mr. Mason has never been a father and Ms. Mason has not 
been an active parent for a considerable period of time. Her children from an earlier marri&g~: 
were born in the early 1970s. 

[56] The Masons take the position that the home that they can provide for Ryan is evr:ry bit as 
good if not superior to that of the Smiths. In addition to this they Cllll expose Ryan to his· 
extended family and through them to a Turkish heritage. They suggest that the issue of self
identification can only be met in this environment. Only they can satisfY his inquiry into who he 
is and wbere he comes ftam. The Masons suggest that this all-encompassing approach to raising 
Ryan is in his best interests. They take the position that to leave him in the Smiths' care will 
deprive him ofthis ability to know his true self. Their basic position is that ifijle homes are equal 
in their abilities to provide love, comfort, direction, stability and nurturing then the connection to 
the biological family should determine the placement. They suggest the Director followed this 

·· ·· philosophical approach and was correct in his assesSillent. 
.---·. 

,..-·-
, ..... 

[57] The Smiths have provided the day-to-day care for Ryan since they took him home frQm 
the hospital. Ms. Smith bas been the primary caregiver to Ryan but she has been ably assisted by 
ber husband and two daughter$ now aged 17 and 13. Their decision to apply to adopt Ryan was a 
fiunily decision. It was a decision that WI!$ not made lightly. They discussed the difficulties that 
they would all fllce with the behavioural problems that would surfuce in the future. They 
willingly accepted this challenge. 

[58] Like the Masons, the Smitha are financially secure. Mr. Smith, who is 39, has been 
employed with one company for over 20 years and has a total income in the area of $90,000. He 

supplements his basic income by selling hail insurance. The Smiths are actively involved in their 
community. They live in a small town that is 20 minutes away from a major centre, Lethbridge. 
They have been attending to Ryan's medical needs in a very responsible fashion. They have 
established good working relationships with a :1\unily doctor, a pediatrician and other therapists 
who have been employed to address some of Ryan's deficits. Ryan has become a part of their 

:family and their lives. 

[59] Both of the Smiths have extended family in the Lethbridge area. They see them often and 
Ryan is well acquainted with most ofthem and has become part of their lives. 
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[ 60] In addition to raising their own teenage daughters, th~;~ Smiths have taken foster children 
Into their resid~;~nce. In the past, they have had len such plaCemt:nts. Both Smiths' have taken 
training offered to them in order to improve their parenting skiDs. Ms. Smith has taken extensive 
training in a number of areas including dealing with Fetal Alcohol Syndrome Disorder children. 

[61] In addition to providing foster care for ten children, the Smiths' residence has been a 
mental health receiving home for short term placements of children with emotional~md mental 
health problems. The individnal charged with the responsibility of overseeing the Smiths' foster 
home for the Department gave evidence at this triai. He has had extensive dealings with the 
Smiths. His evidence was extremely positive in relation to their ability to roster children and to 
mise Ryan. 

[ 62] The Smiths gave evidence in relation to the demands that Ryan places upon them. 
Parenting this young boy can be exhausting. It is a dem~mding task. At the age of 40, Ms. Smith 
finds it to be extremely tiring and she does rely upon her husband and daughtetS to asslst her in 
this endeavour. 

[63] The Smiths have established a relatiolllihip with Ryan's matemal grandmother. Even 
though the mother has had no cont14:1 with Ryan, the grandmother is interested in ®nand sees 
him when sbe is in the Lethbridge area. She teaches school in northern Manitoba. She has a horne 
In a small town close to Lethbridge. She spends her summer months there and intends to retire . 
there within two or three years. At this tim~;~ she sees Ryan on a regular basis. The Smiths 
encourage this type of contact and have extended it to Ryan's half brother, with whom he shares 
a mother. Tllis child is two years older than Ryan. They are aware of the need to inform-Ryan of 
his life story. They are not attempting to shield him from the maternal side of his family in any 
filsbion. 

[64] They take the position that they would welcome continued contact with the Masons if 
Ryan stayed in their home. They realize the importance to an individual to know his particular 
life story and they would not attempt to hide it from Ryan. At the present time, they have not 
considered how they will inform Ryan of his background. They are quite prepared to deal with it 
when it is appropriate. 

[65] Like the Masons, the Smiths can provide Ryan with a well-equipped modem home filled 
with Jove and commitment to raising him properly. They are financially secure and they live in a 
safe community that is close to a major urban centre that has all of the facilities needed to deal 
with the problems that Ryan will experience as he grows older. 

[ 66] The Smiths submit that Ryan should not be removed from their fimlil.y beeause of the 
dangers inherent in breaking the close bond that has developed between this young boy and them. 
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He knows no other family. He believes tbat the Smiths are his parents and their daughters his 
siblings. He is doing well in their care and has a professional snpport groUp fully developed iri 
the Lethbridge area tbat will continue to addre~ his medical needs and his proper emotional 
development. They suggest that to remove him from thia environment would have serious 
repercussions fur him. They suggest that his grief would be great and there would be bann to him 
if such a move was made. 

[67] This young boy is fortunate to have two loving families committed to his continuing 
welfilre wanting to adopt him. Both families are financially secure. Both live in safe connnunities 
that have services available to address deficits possessed by Ryan. The question that the court 
must answer is what placement is in the best interest of this young child. It is ncx:essary to 
consider the factors listed in Section 58.1 of the Act to make this d~rmination. The Court is 
compelled to take a broad view of what is in Ryan's best interests in making this decision. No 
one fuctor is to be given greater consideration than any other. The totality of the evidence must 
be examined in making this determhuttion. 

[68) In this case, three of the factors listed in Section 58.1 do not apply. The child is too young 
to have his wishes ascertained. The effects of a delay in the decision making process is not 
relevant as there has been si$llificant delay in making a permanent plscement. Lastly, Ryan is not 
an aboriginal child. The factors that have to be considered are subsections (a) to (d) inclusive and 
any other relevant matte( . 

[69] · In tlle Child, Youth and Family Enhancement Act family is not defined. That is because 
families come in mwi.y shapes and fonns. To defme family would. be restrictive. The legislators 
clearly did not want to do this. As the legislation is child centred, it is appropriate to view the 
concept of family from the perspective of the child. This wo\lld be consistent with the intention 
of the legislators. Clearly family has much more than a biological or genetic connotation. 

[70] Subsection (a) to (c) inclusive have to be decided in favour of the Smiths .. This child is a 
member of their family. He has established a positive relationship with the people he perceives as 
his parents and the two individuals he views as his sisters. He is secure in this knowledge and 
continues to develop as a ftmctioning family member. They tend to all of his developmental 
needs. 

[71] He has been in a stable home and has had continuity in relation to the daily care he gets 
and the relationships that have been fostered. These relationships extend beyond the immediate 
family and include extended family members from the Smith family as well as the maternal 

mother's family . 



RECEIVED 09/30/2014 10:29 3063522989 
SEP.30.2014 10:36 7804573252 MACINNIS LAW OFFICE #2377 P.036 /051. 

/--:··. 
/ ..... 
. - ... 

Page: IS 

[72] This child is a special needs child. His mental, emotional and physical needs are being 
addre$sed and they will continue to be within this environment The Smiths have established a 
n:gime of care for this child that is broad in scope. He has a pediatrician who has treated him 
since birth. The pediatrician communicates with the family doctor. The Smiths have sought 
different types of therapy within the community to address Ryan's specific needs. He lacks 
nothing in relation to his continued mental, .emotional and physical development. 

[73] The Smiths are well equipped to see that these needs are addressed in the future. The 
traioing that the Smiths have taken in relation tu specific areas of emotional development is 
noteworthy. They are well equipped to deal with this child who already exhibits ll}'lllptums of 
Fetal Alcohol Syndrome Disorder. The Maso!IB have only taken some introductory co~m~es in 
relatiOJt to adoption that were offered online. The courses taken by Ms. Smith are much more 
extensive and have bad a live instnu:tor. 

[74] One might think that the factors listed in subsection (d) might favour the Masons. In this 
case, the evidence has not been compelling that there is a distinct cultural, social and reliaious 
heritage that should be fostered. Indeed, the evidence of Turkish heritage is scanty. The Masons 
basically enjoy eating 'I\lrkish food. There is no religious or culmral connection existing between 
them and members of a Turkish community in Washington State. In Subsection (d) there.is a 

-·-· qualifYing phrase. The phrase "where ever possible" diminishes the importance of this fuctor. 

,.-·-·~. 

[75] If one compares the two homes it becomes clear that they are not equal. The Smiths are 
younger and better equipped to deal with the challenges that raising Ryan will present. They also 
have the assistam:e of two daugh~ in the home who are willing to help. They also have an 
extended family close by. The Masons' extended family lives in a different State and contact 
with them is not as regular. 

[76) Although both families are committed to raising the child, the Smiths' commitment has 
been tested over the past thirty months. They know the problems and difficulties that he will face 
in the future. The Masons have had limited contact with him and have always seen him under 
ideal cOJtditions. They see him at a neutral visiting spot for a brief period of time early in the 

· morning. The child is well rested and well fed. They bring him gifts and shower love and 
affection upon him. He responds well to this. They have never seen the different moods that can 
come over him. Their perception of this child is somewhat idyllic. They do not have the realistic 
perspective the Smith$ pos5e5s. They do not trnly appreciate the scope of the task that confronts 
Ryan's caregivers. 

[77] All indicated earlier the support network in relation to family 1111d professional assistance 
is well established in the Smiths' home. The Masons' extended family lives a considerable 
distance away and although there are facilities in Spokane that would undoubtedly rival those in 



RECEIVED 09/30/2014 10:29 3053522989 
SEP.30.2014 10:36 7804573252 MACINNIS LAW OFFICE 12377 .P.D37 /051. 

-... 

Page: 16 

Lethbridge, the professional caregivers in Canada are well acquainted with the child's present. 
and future ne$. 

[78] The parenting skills that the Smiths have surpass those of the Mawns. Mr. Mason has 
never been a parent. The Smiths have training in a number of areas and have experien~ raising 
ten foster children in their home in addition to their own daughters. 

[79] The Smiths are pfepared tO continue a strong kinship connection with the maternal 
grandmother. She lives ill the immediate vicinity. This coonection would be broki'Jl if the child 
was to be moved to the Unite4 ·states. 

[80) There is a tremendous risk in disruptins the stable environment in wlUch Ryan finds 
himself. His attachment to the Smiths is strons. To take him away from the only family he bas 
known at this stage would be traun)atic. It would cause further difficulties with his emotional 
development. This child will have enough challenges in his life and it is not prudent to create auy 
more. He is a fh!Sile child and moving him now solely fur the Jllll]08e of allowing him to self 
identify with his biologi1181 family would be a mistake. 

[81] He can come to know his biological f1Ullily through continued contact with them. The 
Smiths have demonstrated a willingness to allow contact with the maternal grandmother. It 
would be expected that they would encourage contact with Ryan's paternal relatives. They 
recognize a need for any child to know his roots and his story. They would not want to ))ide this 
from him. Continued contact with the Masons is necessary in order to ensure that Ryan does 
know his biological family. 
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[83] The appeal brvught by the Masons is dismissed. The child Ryan shall remain, in the 
Smiths' care and they will be pennitted to adopt him. That is in his best interest. 

Heard on the 22"' day of February, 2010 to the 26'h day of February, 2010. 
Dated at Lethbridge/Macleod, Alberta this 22"" day ofMan;h, 2010. 
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S.D.K. v. Albe1ta (Director of Child Welfare) page2 

TI1e Department is reguircd tu provide a sufficient dese1·iption of any information so withheld to th~ 
arent a licant so that the latter may make ru1 informed decision as to whether to a ly for judicial review of the 

artment's decision. The De artment ma not roly on any withheld information in child protection hearin s . 
directly or by providing a summary of it. without obtaining permission of the CoUit in advance of the chi! 
protection hellring, on notice to the parties from whom the information has been withheld. 

FACTS 

~ 4 This is an appeal from a Provincial Court decision dismissing atl application made ptHsuunt to ss. 7 and 
24 of the Canadian Charter of Rights and Freedoms ("the Charter") for an o•·der compelling the production of all 
documentation held by the Department and by a psychologist, as well as for the production by the Department of · 
police reports or of will-say statements with respect to the evidence of certain potential witnesses, 

,[ 5 An application for temporary guardianship of three minor children provided the context for the decision 
tmdcr appeal. The childrCII had bc•n "P.Prthended from the care of their fatk-r and his wife. The Appellant herein 
is the natural mother of the oldest two children. The apprehension was made in tandem with the laying of two 
counts of assault causing bodily harm against the father'~ wife, Ms. C. Ms. C. is the mother of the youngest child. 

,[ 6 A formal request for full disclost,re of documertts hy the Appellant was mot with partial discl<lsure. This 
included a "Court Report" dated March 19, 2001 made by a Child Welfare worker using .d<icllllients .from 
Departtnent files, Not produced was document.tion in the possession of the Department or available> to it, 
including the source documents from which that Court Report was prepared, contact notes recording observations 
made by various parties who drove the children from place to place while in the care of the Department and 
copies of police rep01ts, presumably prepared in relation to the assault clutrgcs. Missing also was her 
psychological testing results from tests administered to the Appellant at the request of ihe Department by a 
psychologist, Ms. Torres, and interview re-cords made of conversatinns she had with Ms. Torr"" at the request of 
the Department ("the TorrO. source docll.!ll.eJltation"). 

~~ 7 Appellant's counsel seeks the same degree of disclosure in child protection matters as in criminal 
matters because he is concerned that he might not be able to adequately prepare for cross-examination or 
detennine which witnCllses might be called for the defence without knowing the contet\ts of the entire 
Department file. While missing documents may be requested and obtained during cross-examination during the 
heaJing, disclosure at that late stage dOe$ not penni! time for careful review and reflection. Potential witnesses 
bearing relevant evidence might be missed without timely knowledge of the evidence which formed the basis for 
the opinions stated in the Court Report or psychologist's report. Statements may be unwittingly taken out of 
context or even improperly recorded. Examination of the source documents !lllly allow counsel to illwninate these 
issues at trial. 

~[ .s The Appellant noted that the Supreme Court in the New Bi-unswiek (Minister of Health & Community 
Services) v. G.(J.) (1999) 26 C.R. (5th) 203 (SCC) decision stated that procedural faimcRs required a fair hearing 
which incorporated the right of a parent to present his or her case "effectively": 

73 For the hearing to be fair, the parent =st have an opportunity to present his or her case 
effectively. Effective panmlal participation at the hearing is essential for determini11g 
the best interests of the child in circumstances ·where the par~ent s to mni.ntain 

QUICKLAW . .. ~ 
. . 
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S.D.K. v. Albetta (Director of Child Welfare) 

identity of perso:us lo protect them from harassment or injury, or to enforce the 
privilege relating to infonners. 

(k) The invitation to cmmsel to physically attend and view the Deparlnwnt's entire lllc::, 
with copies to be provided as desired, meets only a portion of •·equiremc'llls of the 
Alberta Rules of Court for production. While the absence of 1m Affidavit of Records 
may be addressed in large part by giving defence counsel an opportunity to examine 
the actual flle, this process does not aftbrd counsel Oln opportunity to obtain copies of 
documents which IllliY not be on the Depattment'$ f11e but which may be within its 
power to obtain such ns, in this case, the police reports and the 'I:on·es source 
documentation. All such, it is murower than the civil disclosure process llfforded under 
the Ru1es of Court. 

PROl'ER DISCLOSURE PROCESS 

page 12 

· ~ 43 I concur with the alternate position of each party that as the disclosure process adopted it1 cllild 
protection matters must reflect the circumstances of that situation, neither the criminal nor civil disclosure 

rocess in their entirety meet its requirements. Rather, any disclosure procedure adopted should reflect the unique 
!eatures of child protection matters, in patticular the addition of consiucrallon of the nghts of ch,ldren wh•c§ 
miffit be negatively affected by disclosure of all relevant information. 

'If 44 That said, the Department's curn:nt disclosure process has no logical nexus with the protection of the 
rights of the childrf:l> involved nor"""'' the goals advanced by the Dcpartmont in defendillg that process. It docs 
not save substantial cost. It does not afl'ord adequate protection agaimt the disclosw'e of the identity of 
inforrnlllllS. It does not encourage op~-n and frank discussions between parent and child by offering the 
expectation of privacy. 

~I 45 · Much more importantly, it docs not meet the sumdard of fair procedure required by s. 7 of the Charter. 
It cioes 110t give parent parties in child apprehension matters an adequate opJlOrtunit.y tO oxami.nc all relevant 
material to enable them to best put their position before the Court. · 

,I 46 · Further, application ofthe civil disclosure process is not sufficient as it would not cnsure the Applicant 
access to the advance production of evidence the Department intends to call from non-expert witn.csscs. This, 
plus the fact that the Department docs not seek or want the hallmarks of a civil production process, the Affidavit 
of Records and Examination for Discovery results in the conclusion that a proper disclosure process in a child 
protection matter should not be tho civil process. · 

'II 47 The parties' interests in a child protection matter are as serious as those in many criminal matters. Thist 
fa~t; Ius th~ overarchin need to asce1t~in a t~hod of rot.ectin tl~e child's b~st interests . entitle· all arties to a " 
c d protection matter to as full and as timely disclosure of mforrnatlon as :po~. · 

'If 48 The proper starting point in the design of a disclosure process should be the process which has been 
endorsed by the Supreme Court of Canada as meeting the requirements of s. 7 of the Charter, the p1·ocess 
described in the Stinchcombc decision. At p. 14 therei!l Sopinka, J. describes what must be produced: 

With respect to what should be disclosed, the gener.il principle ... is that all relevant 
information 1nust be disclosed subject to the reviewable discretion of the Crown. The llllllerial 
must include not only that. which the Grown introds to introduce into evidenee but also that 
which it does not. No distinction should be made between· inculpatory ~lpatory 

QUlCKLAW ® 
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evidence. 

~ 49 He also notes that the obligation to disclose is an nngoing one and disclosure must be completed when ~ 
additional Information is received. He adds that all reJevlillt matenal must be produced, mcludmg not only what 
the Crown intends to introduce into evidel)cc but also what it ·.bcs not .;ntend to introduce. 

~ 50 . This procedun~ must, how.ever, be tMdified to re~ec~ the additional ii,;:,t o~ the children in child 
protection m~tt1:rs. The foJ lowing prncedure would meet that requirement: · 

(a) Upon receipt of a request for disclosure from the parent ·or guardian of a child who is. 
the subject of a child protoction proceeding, Depmtniental personnel should vet their 
file, identify and removing any irrelevant inforrmuion and any infom1ation which m.igbt 
tend to identify an informer or which might, if disclosed, harm a child's physical, 
mental or emotional .. health to a tlcf:,'!te that such h2rrn orH.wcighs the ~nthl~mmt of his 
or her parent to disclosure of that information. 

(b) The balance of the informatioii •horlid he copied ar>d fMwarderlto the p·arent or her 
cnunsel. The Department m11st advise when it has declined to disclose any information 
because of a concern that its disclosure might reveal the identity of tm informer or hurt 
the interests of the child, and of the general nature of that information. 

(c) Counsel for the parent or j,'l.llirdian may detennine, in conjunction with his OI' her client, 
that an application to a Court for disclosure of info11lliltion thus withl1eld should be 
IDlldC. . 

(d) The Department mu.<t obtain and provide disclosu!'e of relevant dt>cuments in the hands 
ofthil'd parties, as discu.,.crl below. 

(e) The J')epartment is not mtitled to put any information before the Court dm1ng the child 
protection hem:ing which it has .refused to disclose to a parc'TII or guardian without a 
Court Order pernlitting same, to be obtained on notice to the parent or g11~rdian, in 
advance of the hearing. 

If~~~ 
,\ 52 Ther~,l}lay be case~ where it is in a c!Uld's best interests to have the Court dctennining a child 

··\ .... protection matt.Iiiavc access to material which has not been disclosed from concerns over the safety of a child or 
. 'of a third. party. Ho,;ever, to ensure the integrity of the disdoiliih: process is maintained, this should occur only 

after a Court concurs with the need to decline disclosure, ·in advance of the actual hearing. The p•trc'llt or guardian 
who ·otherwise would have been entitled to receive the witltheld materials should be given an ·opportunity to 
addrCS$ the issue and thus must be given notice of aml nn opportunity to be heard on the application for an order 

.··· .. ,. .. ~. 

QUICKLAW 



RECEIVED 09/30/2014 10:29 3063522989 
SEP.30.2014 10:37 7804573252 MACINNIS LAW OFFICE #2377 P.043 /051 

· .. 

/ 

, ..... 

.·""·· 

·" 

S.D.K. v. Alberta (Director of Child Welfare) page 16 

·:. 
' J the child protection hearing. This information is necessary to CJJSure the Appellant a proper opportunity to 

cross·el<amine witnesses and fa.shion M't own case. 

'II 66 Production of police witness stat(,·mcnts was discus~ed in Stinchcombe at p. 14 where the Court 
ord~'Ted their production without regard to whether the Crown intended t(l call the witnesses who gave those 
statements to give evidence at the trial. A criminal prosecution differs from a child protection procedure becau.se 
in the former the Crown prosecutor normally has ready access to all witness statements obtained by the police to 
ti:nmd the prosecution before the CtHlri. 

~ 67 Tn this matter the police did not obtain those statements solely or even partially to found the child 
protection proceeding. They were obtained in relation to a criminal investigation. The reason for their h"rvesting, 
however, is irrcl~-vrmt to the question of their relevance: They rmnain relevant to this child protection proceeding. 

,f 68 As such, the Departme!lt, as instigator of !hal proceeding, had a duty to attempt to obtain thetn from 
the police. If this mal!cr was not now moot, that attempt should. be initiated by a request, followed by an 
application for production to Court. by the Department on notice to the police if production was not forthcoming. 

1f 69 As the Appellant sought production of wilric~s "will-say" statements c1111y as an altemative to the 
production of the police witness reports, that application need not be considered. 

CONCLUSION 

~ 70 ellant is entitled, u on t' uest, to receive a co of all documm~!s on tl1e De artment's file 
w · ch rna ensure that s 1e is able t(l ut all relevant infommtion before the Court in the child rotection hearin' · 
2•ting to her children. The Department need nut disclose cloarly irrelevant material, materia which may 
J&close the identity of informers or material which rnay potentia!J~ harm a child's physical, mcnl.al or emotional 
health to a degree that such harm outweighs the entitlement of his or her parents to disclosure of that infonnalion, 
The D'ZE,l!I!mcnt must advise the parents who hai'e reyuested disclosure if any such information has been 
witltheld, and the general txre of information so withheld so tlu1t the parents rnay apply to a court for review of 
th!tt decision should th wish to do so. The D arbnent is not entitled to place any informa.lion which it has 
withheld before the Court either directly or indirectly through such a summary as a Court eport WJI out an 
Qrder permitting same, obtained in advance of the hearing. 

'l[ 71 A parent may require the Department to obtain relevant documents which are not in its possession at 
the date of its request but which arc within its power to obtuin. A parent may require the Department to requesl 
';;!her relevant documentation within the ltancll of third parties, and apply for an Order requiring production of 
same, on notice to that Third !'arty, if production is not otherwise forthcomins. . 

BIELBY 1. 
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Adoption - Respor>dent ramoving child from pros[JGcfive adoptive home within six-month 
probationary period- Adoption Appeal Board refusing to hear ap[JGal of adoptive parents -
Whether habeas corpus available- Whether The AdoPtion of Children Act. 1972 is a complete 
code re adoption and therofore limits parens patriae jurisdiction of superior courts - Judicial 
review of Director's order- Failure to /real fairly- The Adoption of Children Act, 1972, 1972 
(Nfld.). c. 36, ss. 11, 11A, 11B- The Child Welfare Act, 1972. 1972 (Nnd.), c. 37, s. 47. 

This case arose as a result of the action of the Director of Child Welfare for Newfoundland in 
removing a child from an adoptive home seven days before the expiration of the probationary 
residence period of six months required for an adoption. He also refused to refer the matter to the 
Adoption Appeal Board. The appellants commenced hab9as corpus proceedings in the Supreme 
Court of Newfoundland. Noel J. held that the Director had a discretion under The Adoption of 
Children Act, 1972 and that he should not substitute his vieW$ for those of the Director. An appeal 
to the Court of Appeal was dismissed on the ground that The Adoption of Children Act, 1972 is a 
complett;l code and that habeas corpus does not lie. The Court also held that the parens patriae 
jurisdiction of the Court could be resorted to only where the legislation afforded no remedy. In 

.... ---,, 

l 717] 

this case a remedy did exist by way of mandamus to compel the Adoption Appeal Board to hear 
the appeal. 
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new: 1 ne appeal IS allowed ana an order is made under s. 12 of The Adoption of Children Aat, 
1972, tor the adoption of Christopher by the appellants. 

' . 
The Court of Appeal was in error in holding that mandamus would lie against the Board since no 
!lppeallay under s. 118 of The Adoption at Children Aat, 1972 in a case where the child was 
removed from the adoptive home during the probationary period, Section 11 B must be read in 
~....,t_ of Sections 11 and 11A. There is accordingly a gap in the legislation which the NeWfoundland 

ts could have filled by an exercise of the parens patriae jurisdiction. Further the Directo~s 
farlur'EI to treat the appellants fairly provided a basis for judicial review and the courts were in error 
in treating the application as one in which they were being asked to substitute their discretion for 
that of the Director. 

A v. Liverpool City Council and another, [1981] 2 All E.R. 385; Nicholson v. Haldimand·Norfolk 
Regional Board of Commissioners of Police, [1979]1 S.C.R. 311 referred to. 

APPEAL from a judgment ot the Supreme Court of NeWfoundland, Appeal Division, delivered 
on March 22, 1982, dismissing an appeal from a judgment of the Supreme Court of 
NewfOundland, Trtal DiVision. Appeal dismissed. 

Jean V. Dawe, for the appellants. 

John C. McCarthy, for the rospondent. 

H. Stephen Roy, for the interveners. 

David C. Day, Q.C., for the mis en cause. 

The judgment of the Court was delivered by 

WILSON J.-The issue on this appeal is not one which normally confronts us. It arises out of a 
rather sad saga which discloses how one small boy can be caught in a legislative and 
administrative net and have to come to the highest court in the land to extricate himself. The 
chronological history of the matter is a procedural nightmare. 

_..---,child Christopher was born on May 21, 1977 and immediately following his birth became 

''""" 718] -

a ward of the Director of Child Welfare in Newfoundland. In January 1979 the appellants, Mr. and 
Mrs. Beson. applied to adopt a child and in July 1980 Christopher was placed by the Director in 
their custody with a view to adoption. A social worker was assigned to monitor the adoption In the 

normal manner and his reports, made to the Director on August 21, 1980 and October 23, 1980, 
were very favourable. However, on January 8, 1981 Mrs. Beson was advised that allegations of 
child abuse by her husband had come to the attention of the Director. Mrs. Beson, naturally 

greatly upset at this, denied any such abuse as did also her husband. Mr. Beson was asked to 
return the child which he did under protest on January 9, 1981 , Neither Mr. nor Mrs. Beson were 
able to elicit from the Director or his .staff the source of the allegations. Nor were they given any 
opportunity to respond. In seven days following the removal of Christopher from the Beson home 
the six-month period of residence required for an adoption would have bean completed. 
Christopher was returned 10 the foster home in which he had resided prior to his placement Wllh 

the Besons. 

Immediately alter the return Of Christopher the Besons advised the Director that they wished to 

appeal his decision to the Adoption Appeal Board. He told them that in his opinion there was no 
tight of appeal in a case where a child was removed from a prospective adoptive home prior to the 
expiry of the six-month period. The Besons flied an appeal nonetheless but the Appeal Board 
apparently shared the view of the Director and refused to entertain the appeal. The Besons 
&--..upon commenced habeas corpus proceedings in the Supreme Court of NeWfOundland to try 

tc ""t the child back. At the hearing of this application on May 28, 1981 the allegations of abuse 
against Mr. Beson were fully canvassed and Noel J_ held that they were unfounded. However, he 

dismissed the habeas corpus application on the basis that the Director had a discretion under The 
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Adopt/On ot C.:hi/dron Act, 1972, 1972 (Nfld.), c. 36, as amended, and that he should not substttute 
his views, for the views of the Director. He did, howev10r, state that: "ij would be in this child's 
interest for the Director to sit down with the Besons and come to an agreement, subject to 
~upeJVision, to give this 
(Page 719] - .. 

' • a chance to have this fine home." The Director indicated to the Besons that he would not 
follow this advice and they thereupon appealed the decision of Noel J. to the Newfoundland Court 
of Appeal. 

The Court of Appeal dismissed the appeal on the ground that The Adoption of Children Aal, 1972 

is a complete code with respect to adoption and that habeas corpus does not lie. It held, 
moreover, that the parens patriae jurisdiction of the Court, which had bean put forward in 
argument by counsel for the Besons. could be resorted to only where the legislation afforded no 
remedy. In the Court's view the legislation In this case did afford a remedy. The Directo~s decision 
was appealable to the Adoption Appeal Board and a mandamus would have lain to compel the 
Board to hear the appeal. Although the Besons had been treated unfairly by the Director and the 
manner in which he made his decision was "to say the least most unfortunate", there was nothing 
the Court could do. 

The Besons applied fer leave to appeal to this Court and, during the hearing Of the application on 
June 22, 1982, the Court asked counsel for the Director where and w~h whom Christopher was 
currently residing. It was then disclosed that, unknown to the Besons, and indeed to the 
Newfoundland Court of Appeal at the time it hear\! the Besons' appeal on the habeas corpus 

application, Christopher had been in a new adoptive home since January, 1982. This information 
was subsequently corrected by counsel for the Director and the Court advised that Christopher 
had been placed with Mr. and Mrs. Jones for adoption in November, 1981. 

Court gave leave to appeal, granted the subsequent application Of Mr. and Mrs. Jones to 
inteJVene in the appeal and appointed separate counsel to represent the child Christopher. All 
counsel agread that there should be the fullest evidence before the Court on the hearing of the 
appeal so that the matter could be brougnt to a finality and that it would be appropriate to have ~ 
[Page 720] 

taken on commission in Newfoundland. It was agreed also that it was in the child's best interests 
that the appeal be heard as soon as possible. An order to expedite was accordingly made. 

The appellants alleged a number of errors on the part of the Newfoundland Court of Appeal. Their 
first submission was that the "best interest of the child" doctrine, which has been statutorily 
enacted in The Child Welfare Act. 1972, 1972 (Nfld.), c. 37, s. 47, takes precedence over the 
provisions Of The Adoption of Children Act, 1972. The Court of Appeal should not therefore have 
considered HseW helpless to aid Christopher if H was persuaded !nat his best interesis lay with the 

appellants. In particular, it Willi liUbmitted that the parens patriae jurisdiction of the Court is the tool 
by which this overriding power of the Court may be exercised. It is, counsel argued, a "complete" 
jurisdiction and not one dependent. as the Court of Appeal found, upon the presence of "gaps" in 
the applicable legislation. Counsel, in making this submission, was responding to the following 

passage from the reasons. of Gushue J.A.: 

The Legislature has enacted a code by which the adop~on of children is to be governed. In 
add~ion to prescribing the procedure to be followed, the Act also protects the rights of all 
parties involved. That in no way interferes with or supplants the inherent and ancient 'parens 

..... -., patnae' jurisdiction of the Courts in relation to the welfare of children. That jurisdiction is at 
any rate of an equ~able nature and should be exercised only where statutes and other laws 
do not provide a proper an$Wer. To put rt another way, it Is an overriding power In the courts 
to fill in th~ gaps In the law in the best interests of a child, 
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In the alternative, counsel argued, if there has to be a gap 'in the legislation in order to permit the 
court to exercise its parens patliae jurisdiction, there is a gap if the Director and the Adoption 

Appeal Board are correct that no appeal lies to the Board from a decision of the Director made 
prior to the expiry of the six-month period. Counsel supported this interpretation of the legislation 
!jli.~gainst that of the Court of Appeal. The relevant sections read as follows: 

11. An adoption order shall not be made unless the Director certifies in writing 
[Page 721] 

(a) that the child has lived With the applicant for at least six months immediately prior to 
the date of the application and thai, during that period, the conduct of the applicant and 
the conditions under which the child has lived have been such as to justify the making 
of the order, or 

(b) that the applicant is, to the knowledge of the Director, a fit and proper person to 
have the care and custody of the child and that for reasons set out in the certificate the 
period of residence may be dispensed w~h. 

11A. Where the Director decides not to give 

(a) the approval referred to in subsection (3) of Section 4; 

(b) the consent referred to in subsection (1) of Section 8; or 

(c) the certificate referred to in Section 1 1, he shall, as soon as reasonably may be after 
he has reached such decision, communicate, in wriMg, his decision to the person or 
applicant concerned, and such communication shall have attached thereto a copy of 
Section 11B. 

118 .... 

(2) Any peiSon or applicant who feels aggrieved by a decision of the Director respecting any 
matter referred to in Section 11A may1 subject to the regulations, including, without limiting 
the generality of the foregoing, any provisions of the regulations respecting the time limit for 

....... appeal and the procedure on appeal, appeal from such decision to the Appeal Board, and, 
subject to the regulations, the Appeal Board shall notify such person or applicant of the time 
the appeal shall be heard by it and shl!lll,' upon the conclusion of the hearing, confirm or set 
aside the decision of the Director and may give such directions not inconsistent with this Act 
or the regulations respecting the granting or refusal of the approval, consent or certificate 
concerned as the Appeal Board considers proper, and, subject to Section 11 C, any finding or 
decision of the Appeal Board is final. 

The view that no appeal lay to the Board in this case was based on the fact that the certificate 
contemplated in s. 11 could not issue until after the expiry of the six-month periOd because in it the 
Director had to either certify as to the completion of the residence period or dispense with it. 
Accordingly, while as a factual matter the Director might "decide" prior to the expiry of the six· 
month period "not to give the certificate referred to in s. 11" the juridical act which would give rise 
to a 
fF•9• 722] 

right of appeal under s. 11A could only take place after the expiry of the period. 

It seems to me that this interpretation of s_ 11A is mandated by the contents of the certificate 
under s. 11 and that the Appeal Board was correct that no appeal lay. The NeWfoundland Court of 

Appeal was accordingly in error when it said: 

The proper course of procedure for the appellants was to' pursue their remedy under the 
appeal provisions of the Act. I reali;:e that the Appeal Board declined jurisdiction in the matter 
because the adoption was terminated before the full six-month probationary term had 

_ .. , expired, bul in my view the Board had no right to do so. I have no doubt whatever that the 
-' · appellants should have been given a hearing to at least argue the question of jurisdiction, 

and that Mandamus would lie against the Board's refusal to hear the appeal. 

The question that arises is whether, as counsel for the appellants submits. this constitutes a gap 
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1n the legislation which would entitle the Court to assert Hs parens patriae jurisdiction in what it 
considere~ to be Christophers best interests. 

Counsel relies on the decision of the House of Lords in A. v. Liverpool City Council and another, 
[i981] 2 All E.R. 385, referred to in the judgment of the Newfoundland Court of Appeal. In that 
··· ···,the Liverpool City Council which had care and custody of an infant had placed him in a foster 

hume with weekly access rights in favour of his mother. When the Council decided to reduce her 

access lights the mother commenced wardship proceedings to have her son made a ward of the 
court so that she could challenge Council's decision. The trial judge, wHhout going into the merits, 
discharged the wardship proceedings on the basis that the court could not exercise its wardship 

jurisdiction to review the discretionary power of Council. The mother appealed directly to the 
House of Lords. Their Lordships held that, because Parliament had entrusted the power and duty 
to make decisions as to the welfare of children to Council without reserving any right of review on 

the merits to the court, the courts had no jurisdiction to review the exercise of Council's 
discretionary power except by way of judicial review and there was no basis for judicial review in 

the Instant case. 
IP•~ 723/ 

It is of interest to note that the main submission made by the mother in Liverpool was that, the 
welfare of the child being the paramount consideration, the High Court had an overriding power 
and duty to apply this fundamental principle and that this jurisdiction could not be ousted by the 

legislature.· Lord Wilberforce rejected the concept that the court could substitute its discretion for 
the discretion reposed in Council by the llilgislature, He stated at p. 388: 

To the argument, therefore, that the High Court has a special and overriding jurisdiction 
because only there can the welfare of the child be assigned ·its proper place, the answer is 
clear. that there is no other principle on Which any court or administrative body can (w~h the 
exception of public protection cases, and even there considerations must be mixed) act than 

.. ·• that which is best for the child's welfare. It must, however, be borne in mind that, whereas the 
duties and powers of iocal authorrties and of juvenile courts are defined and. limited by 
statute, there is no similar limnation on those of the High Court. 

This leads to the riext and decisive question: given that both the High Court and the local 
authority have responsibilities for the welfare of the child, whet is the relationship, or dividing 
line, between them? I think that there is no doubt that the appellant, the child's mother, is 
arguing for a general reviewing power in the court over the local authority's discretionary 
decision: she is, in reality, asking the court to review the respondents' decision as to access 
and to substitute its own opinion on that matter. Access nself is undoubtedly a matter within 
the discretionary power of the local authority. · 

In my opinion the court has no such reviewing power. Parliament has by statute entrusted to 
th" local authority the power and duty to make decisions as to the welfare of children without 
any reservation of reviewing power to the court. · 

The learned Law Lord then went on to deal wah the relief that was available from the court in 
exercise of its parens patriae jurisdiction and gave as an example judicial review should the facts 
of 'the case warrant n. In the LiverpoOl case they did not, He stressed that the inherent jurisdiction 
is not taken awlft. II simply cannot be resorted to if the action the court is being asked to take is 

w~hin 
(Poge 724/ 

the discretion of the local authority. He continued at pp, 388-89: 

But in some instances there may be an area of concern to which the powers of the local 
authority, limited as they are by statute, do not extend. Sometimes the local authority itself 

... -., may invite the supplementsry assistance of the court. Then the wardship may be continued 
with a view to action by the court. The murt's aeneral inherent power is always available tg 
fill gap& pr to suprnement the powg!Ji ot the local authority: what it will not do texceot by wav 
Of jUdiCial review Where approprjate) js to sypervjse thft exf!(Cjse of di§qretjpn wttbin the field 
commjtted by statute to the local authorny. !Emphasis added.] 
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It would seem then that in England the wsrd·ship jurisdiction of the court (parens patriae) has not 
been ousted by the existence of legislation entrusting the care and custody of children to local 
author~ies. It is, however, confined to "gaps" in the legislation and to judicial review. Is there room 
tor the Court's parens patriae jurisdiction in this case? 

·legislative gap approach 

If the Besons hao indeed no right of appeal under the statute from the Director's removal of 
Christopher from their home, then I believe there is a gap in the legislative scheme which the 
Newfoundland courts could have filled by an exercise of their parens patriae jurisdiction. Noel J., 

in other words, could have done more than recommend that the Director give christopher the 

chance of the good home available with the Besons. He could have so ordered. It was not a 
matter of substhuting his Views tor those of the Director. It was a matter of exercising his parer1s 
patliae jurisdiction in light of a deficiency in the statute. If it were not in Christopher's best interests 
that he be removed from the appellants' home, then in the absence of any statutory right of appeal 
through which his interests might be protected, Noel J. had an obligation to intervene. 

It should ba recalled that when the Besons applied to adopt Christopher he was a physically and 
emotionally deprived child. They took him on that basis and he made remarkable progress in 
[Pego 726] 

their care. He developed from a shy reserved child who was slow in speech development and not 
toilet-trained at over three years old into a bright, happy and totally normal youngster. At the time 
the Director removed him from the Besons' care and returned him to the foster home no other 
prospective adoptive parents were in the picture. The Director simply took a child who had been 
placed in. a prospective adoptive home in which he was thriVing, and in respect of which 
favourable reports were issuing from his own case worker, out of that home one week prior to the 
~Jmjry of the six-month residence period on the basis of completely unfOunded rumours of child 

,e. It is clear from the reasons of the NewfOundland Court of Appeal that they dismissed the 

appeal because in their view the Besons had a right of appeal to the Appeal Board under the 

statute which they failed to pursue when mandamus proceedings would have been open to them. 
It is clear also that the Court of Appeal agreed with Noel J. that he could do no more than make a 
recommendation to the Director. 1 think that on both these issues the Court of Appeal was in 
error. 

The judicial review approach 

There is no doubt that judicial review of the Director's action would have been available to the 
appellants in the absence of any right of appeal in the statute. Moreover, an application for judicial 

review might well have been successful on the ground of the Director's failure to treat the Besons 

fairly: See NiCholson v. Haldimand-Norfo/k Regional Beam of Commi~JSioners of Police, [1979]1 
S.C.R. 311. The NewfOundland Court Of App""l found as a fact that they had been treated 
unfairly. The allegations came from a completely unreliable source and no effort was made by the 
Director to substantiate them. However, instead of proceeding by way of judicial review the 
appellant& instituted habeas corpus proceedings and the Newfoundland cciurts concluded, in my 
view wrongly, that they were w~hout jurisdiction to deal with the matter. I have concluded that H 
was open to them to proceed with judicial review in exercise of their parens patriae jurisdiction. 
Unlike the Liverpool case there was a basis for judicial 
fP•u• 7261 

r-~·-.w here and the courts were in error in treating the application as one In which they were 

~- .. ,g asked to substitute their discretion for that of the Director. They were being asked to control 
the improper exercise Of his discretion. 
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The available reljef 

' 
What rocourse then is open to this Court to settle the rights not only of the Besons but also of Mr. 
and Mrs. Jones, the interveners, who through no fault of their own are now caught up in what must 
"be a most traumatic and painful experience? Mr. and Mrs. Jones had apparently no knowledge of 
•'- ··,;aim of the Besons to the child who had been so enthusiastically welcomed into their family 
unulthe bombshell was dropped on them by the Registrar of this Court. 

We have now had the benefit of very complete evidence taken on commission in Newfoundland 
before Mr. Justice Goodridge. This includes the evidence of a pediatrician, two psychologists, a 
child psychiatrist, two social workers, the Director of Child Welfare and Mr. and Mrs. Bason . We 
have also had the benefit of thorough argument li'om counsel for the appellants and for the 

interveners, from counsel for the Director and from Mr. Day, counsel appointed by the Court to 
represent ChriGtopher. Having been advised by Dr. Boddie, the child psychiatrist retained by him, 

that Christopher was ne~her capable of instructing oounsel nor "of expressing his wishes as to his 
future custodians", Mr_ Day assessed his role.as being to adVance his client's best interests aS he 

saw them to the COurt. In order to satisfy himself as to where Christopher's best interests lay Mr. 
Day conducted a very thorough investigation of Christopher's social, medical and legal 
antecedents and of his present circumstances. In the course of this investigation he reviewed the 

Director's files on Christopher and interviewed all the people who had had Christopher under care 
including the appellants and· the interveners. former foster parents, child welfare workers, heatth 
care persons and his teacher. He also spent time with Christopher at his present residence. 
[Pa~ 727} 

Mr. Day's submissions to the Court, based on his investigations and the assistance he received 
from the professionals he retained on Christopher's beha~. are that Christopher's best interests 
were being Gerved when he was a member of the appellants' family and would likely have· 
r·-·•inued to be served by his being left there. However, given that he was removed from their 
<- ~ by the Director, the Court must decide whether his best interests would now be served by 
leaving him where he is. i.e. with the interveners, or by returning him to the appellants. This in turn 

would depend, counsel submitted, on whether the quality of care he would receive from the 

appellants would outweigh any prejudice to him arising from yet another move. 

As to the quality of care available to Christopher in the appellants' home, Mr. Day stated that "the 
quality of care which can be afforded by the appellants is superior to a significant degree to that 
which can be afforded by the interveners". He hastened to point out that this was not to say that 
Christopher was not currently being materially and emotionally well cared for to the best of their 
ability by the interveners. He simply needs a great deal of care and attention and requires, 
according to counsel, ''the time. patience, vigilance and sensitivity of supportive and stimulating 
custodians". The appellants are more able to spend time with Christopher and have been and 
continue to be motivated to do so. They clearty love him very much as witness their pursuit of this 
matter through all the various levels of the court. They want him back as their son despite the fact 

that they now have a baby girl of their own. 

Mrs. Beson is at home all day and Mr. Beson is a busine..,man with considerable latitude in his 
worlting. hours. Their eider son, Larry, is devoted to Christopher. Mrs. Jones, on the other hand, 
has a job and both she and her husband function on fairly stringent work schedules. Christopher 
has to be looked after by a neighbour until they return from work. They are simply not able to give 
the child the time and attention he needs. They have two children, a boy of nine and a girl of 

, ... ,n. In the context of the longer term interests of Christopher, the appellants are more able to 

t.-.. Jle financial 
(Pago 728] 
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tamily contingencies and to save fur their childrens• post-secondary education and training which 
Is a high priority with them. While financial security is not by any means a determining factor, it is a 
relevant one. It is not surprising, counsel submitted, that on the basis of the evidence Mr. Justice 
Noel was concerned that Christopher have the opportunity ol this fine home. 
' ,..-. 
· "~rtheless, Mr. Day submitted, the Court must be concerned about the effect of another move 
o" a boy who has lived up to this time what he described as "a nomadic existence". The advice he 
had received from the child psychiatrist was encouraging in this respect. The child was extremely 
resilient (doubtless as a resull of his background to date) and Dr. Boddie was of the opinion that 
he would adjust to the return to his former home since "proper care and love can prevent 
permanent Impairment due to separation". The pediatrician and psychologists who assessed 
Christopher were less sanguine on this count 

Having reviewed all of the evidence and considered the submissions of counsel, and being 
particularly impressed by the totally impartial and objective submissions of Christopher's c0un•el, I 
am of the view that n is in Christopher's beort interests that he now be returned to the appellants. In 

so saying 1 am certainly not unmindful of the upset this will unquestionably involve for the child 

and that the courts have cautioned'against the disturbance of the status quo_ I am also aware that 
it will cause anguish for the Interveners. Indeed, hurt all round is the tragic feature of this sorry 
Muation. 

What kind of relief then is tt open to this Court to grant? As I understand tt, the exercise of the 
Court's parens patriae jurisdiction has traditionally resulted in an order for cuortody, the jurisdiction 
being of ancient origin and pre-dating the concept of adoption. It would, however, In my view serve 
Christopher ill if the Court made an order for custody in favour of the appellants. Counsel for the 
Director advised that if this were done it would amount in his vieW to a new placement and, since 

Mr. and Mrs. Jones have already had Christopher 
( "·, 729] 

in excess of the six-month period, a certificate could be issued by the Director in their favour at 
any time. It is quite clear that further litigation would ensue If this Court mede a~ order for custody 
only and this could hardly be in Christophe(s best interests. Monoover, an order for custody only 
would deprive Christopher of the status of being the appellants' "child" in the fullest sense of the 
tenn. lf·evar a child needed the security of that status, this one does. Accordingly, having found 
that the Newfoundland Court of Appeal was in error 'tn considering itself powerless to safeguard . 

the interests of this child, I would allow the appeal and make the order which that Court ought to 
have made. ~amely an order under s. 12 of The Adoption of Children Act, 1972 for the adoption of 

Christopher by the appellants. 

I would award the appellants their costs throughout as against the resp0ndent I would also award 
the interveners their costs of the appeal as against the respondent The Minister of JustiCe for 

Newfoundland has undertaken to pay the costs of Christopher's counsel. 

I would be remiss jf I did not acknowledge the Indebtedness of the Court to counsel in this most 
trying and difficuk case. Mr. Day in particular, deserves the respect and admirajioo SI!JllLQgj,uj 
for the conscientious and sensitive manner in which he discharged his duties as counsel for the 

s!li!2: 
Appeal a/lowed with costs. 

S._a/jqitor for the appellants; Jean V. Dawe, Gander. 

~:>~ .. ,;itor for the 19spondent: John' McCarlhy, St. John's, Nfld. 

Solicitor for the intetVeners; H. Stephen Roy, St. John's, Nfld. 
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Representing Children/Youth in Protection Proceedings 

Law Society of Saskatchewan 

October 8th and 9th, 2014 
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Where Did It All Begin?  

• Pilot project in Regina 2009 

• Access to Justice  

• Support new ways of thinking about 

conflict management 

• Joint committee:  Justice and Social 

Services 



Goals of Child Protection 

Mediation  
• Increase non-adversarial conflict resolution 

in child protection matters 

 

• Increase parent and family involvement 
and collaborative decision making for 
children in need of protection 

 

• Reduce the length of time required to 
develop appropriate plans for children in 
need of protection  

 



THEN AND NOW  

• ADR = Alternative Dispute Resolution         

Process 

 

 

• ADR = Appropriate Dispute Resolution  

       Process  



Stats to Date 

• 36 child protection files (2009 - ) 

 

• Across the province – main concentration 

Saskatoon (21) and Regina (11) 

 

• 72% resolution rate 

 

 

 



Types of Files 

 •Re-intergration of child/ren back to 

biological parents 

•Access 

•Permanent order for adoption 

•PSI placement 

•Improve relationship between MSS 

and Foster Parents 

• Improve communication and 

understanding 

 



What We Need From 

Professionals 

• Referrals – the sooner the better 

 

• Send us the challenging files 

 

• When in doubt, give us a call  



Contact Information 

For further information, referral or to discuss 

mediation as an option please contact: 

 

Tracy Ford, Dispute Resolution Consultant 

The Dispute Resolution Office 

Ministry of Justice 

306-787-9419 

Tracy.Ford@gov.sk.ca  

mailto:Tracy.Ford@gov.sk.ca
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Workshop Scenarios: 
Communicating with Children & 

Assessing Capacity 
 
 
 

Prepared by Sheri Woods 
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Workshop Scenarios – Communicating with Children / Assessing Capacity 

SCENARIO (1):  You’re appointed by the Counsel for Children program to 

represent a 12 year old girl named Joy.  Joy is a devout Muslim from Somalia and 

she came to Canada via a Kenyan refugee camp.  The information accompanying 

your appointment tells you: 

a. That she was apprehended together with her older sister after an incident of 

physical violence was disclosed at school; 

b. Her older sister has since turned 16 and has returned to the care of her 

parents of her own volition; 

c. Joy struggles with English but has told her worker she’s scared of her family 

and doesn’t want to see them; and  

d. Joy’s family alleges that her foster mom (a former family friend and also 

Somali) is turning Joy against the family.     

When you meet with Joy she is clinging to her foster mom, clearly nervous to talk 

to you, and is relying on her foster parent to help her translate.  MSS has applied 

for a 6 month order, the parents are contesting it, and her grandmother and her 

uncle have both applied for PSI standing and access to Joy. 

Discussion Points 

How should you approach this first meeting with Joy?  What would your goals be 

for the first meeting? 

 

How would you assess if Joy has the capacity to provide you with instructions? 

 

If Joy does have capacity, what issues should you be aware of in obtaining Joy’s 

instructions? 

 

What are some of the next steps that you would take in this case? 

  



 

 

SCENARIO (2):   A Judge of the Court of Queen’s Bench has made an order for 

appointment of counsel to represent 14 year old Terrence.  The Ministry believes 

Terrence likely has fetal alcohol spectrum disorder (FASD) and/or some other 

cognitive disability as he also displays some autistic like behaviors.  The materials 

filed explain that he’s occasionally violent with his caregivers, he is working at 

about a grade one level in reading and math, he doesn’t respect the personal space 

of others, and he’s currently placed in a group home with a special school and 

requires 24/7 one on one assistance.  He was apprehended after his mom was 

discovered to be harnessing him to the clothesline in the backyard and/or putting 

him in a dog kennel for ‘time outs’.  Terrence’s mom has since admitted that she 

can’t care for him anymore due to his behaviors and that he might be better served 

in care though she would want to see him regularly.  When Terrence was told he 

would be staying in care he apparently had a “meltdown” and has since refused to 

attend visits with his mom or speak of her at all – which has made mom reconsider 

her position.  The Ministry wants to proceed with a long term wardship order with 

a condition mandating weekly visits between Terrence and his mom.   

 When you meet with Terrence he is very easily distracted, doesn’t follow the 

conversation, and tries to steal your notebook from you and tries to pull your hair.  

At any mention of his mom Terrence starts yelling “no! no! no! I hate her!” and 

later in the discussion Terrence blurts out “my mom doesn’t want me so I don’t 

want her!”   

Discussion Points 

Based on these facts, are you able to form an opinion  about whether  Terrence has 

capacity to provide you with instructions?  Why or why not?   

 

Is there anything further that you could or should do to assess Terrence’s 

capacity? 

 

What would your next steps be on this file after a client meeting such as this?  



 

 

SCENARIO (3):  You have agreed to accept an appointment from the Counsel for 

Children program to represent sisters Lakeesha and Destiny, age 8 and 10.  When 

you accept the appointment you are told that they were apprehended due to mom’s 

mental health challenges and neglect (lack of food in the house, nor properly 

supervised, and a general lack of parenting skills).  You are also informed that they 

have been moved to a new foster home after an investigation into their first foster 

home found that the kids placed there were being physically and sexually abused 

though no one knows the extent to which Lakeesha and Destiny were abused there 

as they won’t talk about it.  Mom claims that she told the worker the kids were 

being abused at that foster home and the worker didn’t believe her.  As a result the 

conflict level between the Ministry and mom is at a constant boiling point. 

 As you get to know Lakeesha and Destiny it becomes apparent that the 

reason they want to be returned home to their mom is because they believe that 

they were safer with mom than they were in foster care and mom has told them 

that the Ministry is evil.  They were neglected at home, but they didn’t feel scared 

and were not hurt as they were in foster care.  They want to go home, their mom 

wants them home, and the Ministry wants to make them permanent wards.  Your 

review of the file shows that the Ministry will likely be successful with at least a 

long term order if not permanent and for the nearly two years the kids have been in 

care, almost all of the supervised visits with mom have either ended badly or mom 

didn’t show up at all.  During a recent visit mom hallucinated that the kids were on 

fire and started throwing water on them from a glass she was filling up in the 

kitchen sink; a social worker had to intervene and mom attacked the worker.  You 

discuss that encounter with the girls and they explain that mom freaks out 

sometimes, but they can handle it and it was the social worker’s fault for getting 

mom upset, and they still want to go home.   

Discussion Points 

Based on these facts, are you able to form an opinion on whether Lakeesha and 

Destiny have capacity to provide instructions?  Do these instructions raise any 

issues for you with respect to your clients’ capacity?  Why or why not? 

 



 

 

Assume that a hearing is scheduled on the matter for a week from now – how 

would you communicate with your clients to manage their expectations?  

 How would you convey their instructions to the court? 
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Workshop Scenarios – Challenging Circumstances 

SCENARIO (1): You have been representing 15 year old Daniel for the last year 

as he has been in care in Saskatoon under a series of short term orders and you 

have been advocating to transition him home to his mom’s care in Rosetown.  In 

each order visits have been increased and his mom has been mostly compliant with 

her conditions.  The most recent 3 month order is set to expire in two weeks and 

the goal of that order was to transition Daniel home as soon as his school term 

ended.  You touch base with Daniel by phone on Monday to see how his visits are 

progressing and he asks if he has to go to his mom’s on the coming weekend or 

what would happen if he didn’t go.  You arrange to meet with him in person and he 

explains he didn’t have a good visit the weekend before, that his mom got 

frustrated with him and backhanded him across the face (“not hard or anything, it 

just pissed me off”).  He explains that he doesn’t want to see his mom right now 

but he thinks he might still want to move home once he calms down.  He hasn’t 

told his worker anything because he still wants to get back to Rosetown where his 

friends are and he’s worried that if he doesn’t go on the visit then they won’t let 

him move back to Rosetown…. but he’s also really mad at his mom and isn’t sure 

he wants to go home anymore. The same day you receive an e-mail from the 

Ministry saying that they will not be applying to extend Daniel’s Order and as of 

end of the following week he’ll no longer be in care – something you’ve been 

advocating for Daniel for the last year.   

Discussion Points 

What would your advice to Daniel be?  Should he go on the visit to his mom’s?  

What should he tell his worker, if anything? 

 

What if your client wants to stay in care but the Ministry continues to plan to send  

him home or,in fact, sends him home?  What can you do for Daniel?   

 

What are the professional and ethical implications for you knowing that a visit 

went badly and the Ministry doesn’t know what happened? 



 

 

SCENARIO (2). During your first appointment with 9 year old Thomas he 

openly talks to you about the abuse he has lived through at his dad’s home mostly 

due to dad’s friends who party and fight at the house and witnessing dad beat up 

his girlfriend.  The most recent attack on the pregnant girlfriend was exceptionally 

brutal and involved a baseball bat landing her in the hospital and an investigation 

resulting in criminal charges against dad and an apprehension of Thomas.  Thomas 

knows his mom and sees her occasionally but explains to you that she works on the 

streets and has a drug addiction.  Thomas talks about his dad’s violence in the 

home and his mom’s drug addiction easily as though he’s discussing what tv shows 

he likes to watch.  Thomas likes his foster home and comments that ‘no one ever 

yells here’.  Thomas also confirms that his dad has never hurt him physically but 

that he yells and swears at him regularly, calls him names, and that Thomas pretty 

much looks after himself because “dad isn’t a very good cook and he’s too busy”.  

Thomas misses his dad and asks when he can go home.   

Dad spends three months in jail and once released he retains private counsel and 

advocates aggressively to have Thomas returned to his care on the basis that 

Thomas wasn’t the victim of the violence in the home.  After a couple of your 

appointments with Thomas he clearly understands privilege and that you won’t 

share anything with anyone else without his instructions.  Thomas has become 

accustomed to his foster home, has attended some counseling sessions, and seems 

to be growing an awareness that his life before was not ‘normal’ or ‘ok’.  You have 

a pre-trial conference coming up and you meet with Thomas to discuss his wishes 

and your instructions.  His very clear instructions are “I don’t want to go home.  

I’m scared of my dad.  But I don’t want my dad to know I said that because he’ll 

be really angry”.  When you discuss it further Thomas says “what if you tell the 

judge I’m scared of dad, but the judge sends me home anyways?  My dad will kill 

me.” 

Discussion Points 

How can you advocate for your client in this situation? 

What issues or options would discuss with  Thomas?   

  



 

 

SCENARIO (3): You have been appointed to represent 5 siblings: Justin (15), 

Jaiden (13), Jennifer (10), Janae (9), and Jordyn (2).  All 5 share the same mom 

and lived together with her before being apprehended, but there are 3 different 

dads.  Mom struggles with alcohol and depression and since her children have been 

apprehended she’s been through an exceptionally difficult time and the Ministry is 

attempting to put some supports in place for her as she would like to work towards 

sobriety and getting her kids home. 

 Justin and Jaiden are in the same group home and share the same dad.  Their 

dad is involved in case planning and attending visits regularly though he 

doesn’t have suitable housing and hasn’t made many efforts towards actually 

having Justin and Jaiden live with him.  Justin has been accused of touching 

his younger sisters (Janae in particular) inappropriately though no charges 

came out of those accusations.  Justin and Jaiden want to live with their dad 

and don’t understand why they haven’t seen their sisters since coming into 

care. 

 

 Jennifer and Janae share the same dad but are in different foster placements.  

All five kids are suspected to have FASD but Janae’s is the most pronounced 

and she has significant problems requiring more intensive care than her other 

siblings.  Janae is at a Ranch Ehrlo campus and loves it there.  She does not 

express any desire to see her siblings or either of her parents though she’s 

significantly cognitively delayed and may lack the capacity to provide you 

instructions.  Jennifer is in a foster home and cries and cries about wanting 

her whole family back together.  Jennifer and Janae’s dad was exercising 

regular access with them before they went into care and doesn’t understand 

why they can’t be returned to their mom.  He is confrontational with the 

Ministry and won’t abide by their conditions so has not been permitted 

access to Jennifer and Janae since they were apprehended. 

 

 Jordyn has a different dad than her older siblings and she is only two years 

old.  She has been placed with her paternal grandparents on reserve an 8 

hour drive away from the city her siblings and parents are in.  By all 

accounts Jordyn is being well cared for and has settled in with her 



 

 

grandparents and her dad is able to visit with her at that home.  Jordyn hasn’t 

seen her siblings or her mom since she was apprehended.   

Discussion Points: 

Are you able to represent all 5 children or would you be in a conflict?  If there is a 

conflict, do all 5 kids need separate counsel or can the conflict be resolved by 

adding only one or two more lawyers?  How so?   When do you contact the 

Counsel for Children program and what information should you  provide? 

 

If you remain the lawyer representing Jordyn, how would you advocate for 

Jordyn?  What is the appropriate position or process to pursue as the lawyer 

representing her best interests? 
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B I L L
No. 132

An Act to amend The Public Guardian and Trustee Act and to make a
consequential amendment to The Provincial Court Act, 1998

(Assented to )

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of
Saskatchewan, enacts as follows:

Short title
1 This Act may be cited as The Public Guardian and Trustee Amendment
Act, 2014 (No. 2).

S.S. 1983, c.P-36.3 amended
2 The Public Guardian and Trustee Act is amended in the manner set forth in
this Act.

Section 2 amended
3 Clause 2(1)(b) is amended by adding “, except in section 6.3,” after “means”.

New section 6.3
4 The following section is added after section 6.2:

“Lawyer for child in protection hearing
6.3(1) In this section, ‘child’, ‘court’ and ‘protection hearing’ have the same
meaning as in section 2 of The Child and Family Services Act.

(2) Notwithstanding any of the court’s other powers, if an application for a
protection hearing is made, the court may direct that the child be represented by
a lawyer if the court is satisfied that the interests or views of the child would not
otherwise be adequately represented.

(3) If the court directs that a child be represented by a lawyer pursuant to
subsection (2), the court shall refer the child to the public guardian and trustee
and the public guardian and trustee shall appoint a lawyer to represent the child.

(4) On receiving a referral from anyone other than the court, the public
guardian and trustee may appoint a lawyer to represent a child with respect to
all matters relating to the protection of the child.

(5) If the public guardian and trustee has appointed a lawyer pursuant to
subsection (3) or (4), the public guardian and trustee shall file a notice with the
court that a lawyer has been appointed.

(6) For the purpose of making appointments pursuant to subsection (3) or (4),
the public guardian and trustee may establish and maintain a list of lawyers and
may enter into contracts with lawyers and law firms.
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(7) The public guardian and trustee and a lawyer appointed pursuant to this
section are entitled to do the following:

(a) have reasonable access to the child;

(b) obtain disclosure from parties to the protection hearing;

(c) participate in all matters relating to the protection hearing;

(d) address the court in a protection hearing;

(e) file written submissions in a protection hearing;

(f) call, examine, cross-examine and re-examine witnesses in a
protection hearing.

(8) If any person fails to provide access or disclosure in accordance with
clause (7)(a) or (b), the public guardian and trustee, or any person designated by
the public guardian and trustee on an application ex parte, may request that the
court grant an order requiring that person to immediately provide access or
disclosure, as the case may be, and the court may make any other order that it
considers necessary to enforce the provisions in subsection (7).

(9) Before making an appointment pursuant to subsection (4), the public
guardian and trustee shall consider all relevant factors, including:

(a) any difference between the interests or views of the child and the
interests or views of the parties to the protection hearing;

(b) the nature of the protection hearing, including the seriousness and
complexity of the issues;

(c) the ability of the child to express his or her interests or views; and

(d) the views of the child regarding representation”.

S.S. 1998, c.P-30.11, new section 64.1
5 The following section is added after section 64 of The Provincial Court
Act, 1998:

“Appointment of lawyer in protection hearing
64.1(1) In this section, ‘child’ and ‘protection hearing’ have the same
meaning as in section 2 of The Child and Family Services Act.

(2) If an application for a protection hearing is made, the court may direct that
the child be represented by a lawyer if the court is satisfied that the interests or
views of the child would not otherwise be adequately represented.

(3) If the court directs that a child be represented by a lawyer pursuant to
subsection (2), the court shall refer the child to the public guardian and trustee in
accordance with section 6.3 of The Public Guardian and Trustee Act, and the
public guardian and trustee shall appoint a lawyer to represent the child.

(4) In making a direction pursuant to subsection (2), the court shall consider all
relevant factors, including:

(a) any difference between the interests or views of the child and the
interests or views of the parties to the protection hearing;

(b) the nature of the protection hearing, including the seriousness and
complexity of the issues;



PUBLIC GUARDIAN AND TRUSTEE

3

(c) the ability of the child to express his or her interests or views; and

(d) the views of the child regarding representation.

(5) Notwithstanding that a child is represented by a lawyer, the child is not a
party to the protection hearing”.

Coming into force
6 This Act comes into force on proclamation.
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B I L L
No. 133

An Act to amend The Queen’s Bench Act, 1998

(Assented to )

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of
Saskatchewan, enacts as follows:

Short title
1 This Act may be cited as The Queen’s Bench Amendment Act, 2014.

S.S. 1998, c.Q-1.01, new section 33.1
2 The following section is added after section 33 of The Queen’s Bench
Act, 1998:

“Appointment of lawyer in protection hearing
33.1(1) In this section, ‘child’ and ‘protection hearing’ have the same
meaning as in section 2 of The Child and Family Services Act.

(2) Notwithstanding any of the court’s other powers, if an application for a
protection hearing is made, the court may direct that the child be represented by
a lawyer if the court is satisfied that the interests or views of the child would not
otherwise be adequately represented.

(3) If the court directs that a child be represented by a lawyer pursuant to
subsection (2), the court shall refer the child to the public guardian and trustee in
accordance with section 6.3 of The Public Guardian and Trustee Act, and the
public guardian and trustee shall appoint a lawyer to represent the child.

(4) In making a direction pursuant to subsection (2), the court shall consider all
relevant factors, including:

(a) any difference between the interests or views of the child and the
interests or views of the parties to the protection hearing;

(b) the nature of the protection hearing, including the seriousness and
complexity of the issues;

(c) the ability of the child to express his or her interests or views; and

(d) the views of the child regarding representation.

(5) Notwithstanding that a child is represented by a lawyer, the child is not a
party to the protection hearing”.

Coming into force
3 This Act comes into force on the day on which The Public Guardian and Trustee
Amendment Act, 2014 (No. 2) comes into force.
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PROJET DE LOI
n° 133

Loi modifiant la Loi de 1998 sur la Cour du Banc de la Reine

(Sanctionnée le )

SA MAJESTÉ, sur l’avis et avec le consentement de l’Assemblée législative de la
Saskatchewan, édicte :

Titre abrégé
1 Loi de 2014 modifiant la Loi de 1998 sur la Cour du Banc de la Reine.

L.S. 1998, ch. Q-1.01, nouvel article 33.1
2 L’article qui suit est inséré après l’article 33 de la Loi de 1998 sur la Cour
du Banc de la Reine :

« Nomination d’un avocat dans une audience de protection
33.1(1) Dans le présent article, “enfant” et “audience de protection” ont les
mêmes sens que ceux assignés à “child” et à “protection hearing” à l’article 2 de la
loi intitulée The Child and Family Services Act.

(2) Nonobstant ses autres pouvoirs, la Cour, saisie d’une demande d’audience
de protection, peut ordonner que l’enfant soit représenté par un avocat, si elle est
convaincue que, autrement, les intérêts ou le point de vue de l’enfant ne seraient
pas représentés convenablement.

(3) Ayant ordonné, en vertu du paragraphe (2), que l’enfant soit représenté par
un avocat, la Cour renvoie l’enfant au curateur public conformément à
l’article 6.3 de la loi intitulée The Public Guardian and Trustee Act, qui nomme
un avocat pour représenter l’enfant.

(4) La Cour n’exerce le pouvoir prévu au paragraphe (2) qu’après avoir pris en
considération tous les facteurs pertinents, y compris :

a) la différence qu’il peut y avoir entre les intérêts ou le point de vue de
l’enfant et ceux des parties à l’audience de protection;

b) la nature de l’audience de protection, y compris la gravité et la
complexité des enjeux;

c) la capacité de l’enfant d’articuler ses intérêts ou son point de vue;

d) le point de vue de l’enfant sur la représentation.

(5) Même représenté par un avocat, l’enfant n’est pas une partie à l’audience
de protection ».

Entrée en vigueur
3 La présente loi entre en vigueur le jour de l’entrée en vigueur de la loi intitulée
The Public Guardian and Trustee Amendment Act, 2014 (No. 2).
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Uni
ted

Na
tio

ns Conv
ention on the Rights of the Child

The United Nations set the minimum entitlements and 
freedoms that should be respected by governments with the 
adoption of the Universal Declaration of Human Rights in 
1948. A number of subsequent treaties have been developed 
through negotiation among United Nations’ member countries 
to recognize the basic human rights of all persons or particular 
groups of persons. 

Children and youth (under 18 years of age) have had their 
rights defined in the Convention on the Rights on the Child. 
A special treaty for young people was necessary given their 
vulnerability and dependence. The Convention sets out these 
rights in 54 articles and in a set of Optional Protocols. The basic 
principles of these rights are:

•	 Non-discrimination: The rights of each child are to be 
respected without discrimination of any kind. It does not 
matter if children are boys or girls, if they are rich or poor, 
what their religion, ethnicity, or language is, or whether 
they have special needs. All children have rights.

•	 The	best	interests	of	the	child:	When decisions are made 
that affect the lives of children, the Convention says that it 
is very important to think about what is best for the child.

•	 The	right	to	survival,	life	and	development:	The 
Convention says that governments should do their best to 
protect children from harm, and to help children live and 
grow to be the best they can be.

•	 Participation: Children have the right to give their opinions 
in all matters that affect them and to have their voices 
heard. Children’s views should always be taken seriously.

The proper exercise of children’s rights fosters respectful 
relationships between children and their peers and between 
children and adults. Human rights are interdependent and 
indivisible–one person’s rights cannot be at the expense of 
another’s rights.

The provision and protection of the Convention’s rights is the 
primary responsibility of governments at all levels, and realizing 
the promise of the Convention is an ongoing, progressive 
commitment. 

Practically every area of government public policy affects 
children and youth to some degree; and, because all 
human rights are interconnected and of equal importance, 
government decisions with regard to any one right must be 
made in the light of all the other rights in the Convention.

As a respected leader in the world, Canada played an active role 
in the Convention’s development and ratified it on December 
13, 1991. Since then, a number of federal and provincial laws, 
policies and practices affecting children have recognized these 
human rights and resulted in significant social change. 

While the Canadian Charter of Rights and Freedoms applies to 
all of us including children and youth, the rights and potential 
of the Convention are yet to be fully realized in domestic law in 
our country. 

To assist communities and the Government of Saskatchewan 
to better understand and implement the United Nations 
Convention on the Rights of the Child, we have simplified the 
54 articles into the eight Saskatchewan Children and Youth 
First Principles. These Principles serve as the foundation of 
our office’s rights-based advocacy on behalf of the province’s 
young people.

Human rights are basic standards to 
which every person is entitled,  
to survive and develop in dignity. 

Sources and Resources: 
http://www.voicesofyouth.org
http://www.ohchr.org
http://www.unicef.ca/en/policy-advocacy-for-children/about-the-

convention-on-the-rights-of-the-child
http://www.unicef.org/crc/
http://www.un.org/Pubs/CyberSchoolBus/crc/about.html
http://www.canadianheritage.gc.ca

Our vision is that the rights, interests and well-being of all children and youth 
are respected and valued in Saskatchewan communities, and in  

government legislation, policy, programs and practices.  

1-800-322-7221 n  www.saskadvocate.ca



Saskatchewan’s Children and Youth First Principles
All children and youth in Saskatchewan are entitled to: 

• Those rights defined by the United Nations Convention on the Rights of 
the Child.

• Participate and be heard before any decision affecting them is made.

• Have their ‘best interests’ given paramount consideration in any action 
or decision involving them.

• An equal standard of care, protection and services.

• The highest standard of health and education possible in order to reach 
their fullest potential.

• Safety and protection from all forms of physical, emotional and  
sexual harm, while in the care of parents, governments, legal guardians 
or any person.

• Be treated as the primary client, and at the centre, of all child-serving 
systems.

• Have consideration given to the importance of their unique life history 
and spiritual traditions and practices, in accordance with their stated 
views and preferences.

Our vision is that the rights, interests and well-being of all children and youth 
are respected and valued in Saskatchewan communities, and in  

government legislation, policy, programs and practices.  

1-800-322-7221 n  www.saskadvocate.ca
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