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1. 10 Tips for Estate Planning Tips for Wills and 
Powers of Attorney

2. 3 Tips for Drafting Health Care Directives
3. MAID



The Basics: Wills and Powers of 
Attorney

 What is the difference?

 Power of Attorney: governs during your lifetime and ceases to have effect 
upon death. The Power of Attorney allows another person to step into your 
shoes and act with the same authority as you. If you become incapacitated or 
if your mobility becomes severely restricted, someone is able to manage your 
affairs.  Can cover personal and property decisions but does not cover health 
care decisions.

 Will: intended to govern after death. It deals with the distribution of assets to 
the people named in your Will.



Tip #1: Who do I appoint?
 Clients often ask for advice on who should be appointed as their executor (Will) 

and attorney (Power of Attorney).
 Ask them to consider:

 Who they trust?
 What is practical (where does the person live – usually, closer is more 

practical and convenient)?
 If they want to appoint more than one, do those individuals get along?

 Ensure they appoint back-ups if possible.

 A caution on appointing U.S.A. residents:  an executor living in the U.S.A. 
may trigger U.S.A. taxes and result in non-favourable tax treatment, even if all of 
the assets are in Canada. The estate is a trust and as such, can be deemed a 
foreign trust if the central control and management of the assets are in the 
U.S.A.



Tip #2: Understand the Assets

 Understand that not all assets flow through the Will on death.

 Assets in joint names (with some exceptions) and assets with 
beneficiaries will flow outside the Will directly to those joint owners 
and named beneficiaries.

 For example, RRSP and life insurance can have designated 
beneficiaries listed on them.



Tip #2: Understand the Assets

 Example #1: A client who drafts their Will to leave their estate to their 
kids. The client has a life insurance policy that names their sibling as a 
beneficiary.  On death, the insurance policy will go to the sibling.  This 
may not have been the intention of the client.

 Example #2: A client has a house in joint names with their spouse.  On 
death, that house will pass to the surviving spouse outside of the Will.



Tip #2: Understand the Assets

 Be careful of naming children on joint assets:
 Will fall out of any trust established by the Will for minor 

beneficiaries (see tip #4)
 If a child predeceases, that asset may then go to the surviving 

children only.
 Can be tax consequences in the estate which may result in an 

inequitable distribution.



Tip #3: Dealing with Corporations

 Note that an individual does not own a corporation’s assets. The 
individual owns only the shares in the corporation.

 Often, people do not appreciate the distinction.

 Scenario: 
 Testator believes he owns a parcel of land that is actually owned by the 

Corporation.  The Testator bequeaths the land to his brother in his Will and 
the residue of the estate to his sister.  On death, the sister inherits the 
shares and consequently, the land.  The brother receives nothing. 



Tip #3: Dealing with Corporations

 Practice Tip: check the title to land to confirm the name(s) on 
title.

 Also note that some corporations have unanimous shareholder 
agreements (a USA) that dictate where the shares go on death.  
The USA should be reviewed to ensure there is no conflict with 
the Will.



Tip #4: Bequests to Minors

 A minor beneficiary (under the age of 18 in Saskatchewan) 
cannot inherit assets directly without the intervention of the 
Public Guardian and Trustee’s Office.

 Assets should be distributed through a trust for minor 
beneficiaries in the Will.  

 Do not name minors as beneficiaries on assets – for example, 
life insurance.  This falls outside the Will and the Public Guardian 
will hold the funds until the child turns 18.



Tip #5: Who is entitled to share in the 
estate? 

 Keep in mind that dependants (as defined in section 2(1) of the 
Dependants’ Relief Act) are entitled to share in the estate of a testator 
and that failure to include them could result in a claim against the 
estate:

“dependant” means: 

(a) the wife or husband of a deceased; 

(b) a child of a deceased who is under the age of 18 years at the time of the deceased’s death; 

(c) a child of a deceased who is 18 years or older at the time of the deceased’s death and who 
alleges or on whose behalf it is alleged that: 

(i) by reason of mental or physical disability, he or she is unable to earn a livelihood; or 

(ii) by reason of need or other circumstances, he or she ought to receive a greater share of the 
deceased’s estate than he or she is entitled to without an order; or 

(d) a person with whom a deceased cohabited as spouses: (i) continuously for a period of not less  
than two years; or (ii) in a relationship of some permanence, if they are the parents of a child; 
(«personne à charge»)



Tip #6: Joint Names

 Often, you will have inquires from clients as to whether they should add 
their children as a joint owner to their house or land to avoid probate 
fees.

 Probate fees are charged on the estate administration based on the 
value of assets in sole names and without designated beneficiaries 
(also known as Part 1 assets).  In Saskatchewan, probate fees are 
currently $7.00 on each $1,000.00 of assets.

 While each case needs to be examined on its own particular facts, 
generally there is more risk to this than benefit. 



Tip #6: Joint Names

 Consider:

 Loss of control over the land

 Creditors (family property claims, bankruptcy)

 A beneficiary claiming the property as a gift or advance on the estate

 Amount of potential costs savings compared to increased risk, legal fees, accounting 
fees, land titles fees

 Potential litigation

 Tax consequences

 Landmark case: Dunnison Estate v Dunnison 2017 SKCA 40
 Held that presumption of resulting trust does not apply when land is in joint names.  

Resulting trusts can still be applicable but it is up to the challenger of title to show this.



Tip #7: Blended Families
 Be careful with your drafting when blended families are involved.

 Example #1: Consider a 2nd marriage where both partners have children from 
previous marriages.  They each want to leave their estate to their spouses and 
then to their own children if their spouse has predeceased them.  If Spouse A 
predeceases Spouse B, then Spouse B will receive all of Spouse A’s estate.  On 
Spouse B’s death, the estate goes to Spouse B’s children.  Spouse A’s children 
will not receive any of Spouse A’s estate.

 Example #2: Be clear when using the word “children” or “issue” in the Will.  
Consider putting in definitions and names to include children that are step 
children or are not formally adopted so there are no disagreements as to who is 
included in the Will.



Tip #8: Beneficiary as a Witness
 Be careful who witnesses the Will
 Typed Will: requires 2 witnesses (see s. 7(c) of the Wills Act, 1996)
 Holograph Will: requires no witnesses provided it meets the definition of 

a holograph Will in the Act.
 Under the Wills Act, 1996, a gift to a beneficiary or their spouse is void if 

the beneficiary witnesses the Will, unless the Will is properly witnessed 
without such signature.  Court approval must be obtained to confirm the 
gift to the attesting witness.

 Gift to attesting witness 
13(2) Subject to subsection (4), if a person attests the execution of a 
will and by the terms of the will that person, or his or her spouse at 
that time, is given an interest, that interest is void respecting that 
person, his or her spouse or any person claiming under either of them.



Tip #9: Selling Real Property for the 
Purposes of Distribution 

 On an administration of an estate, be alert to the following provision of The 
Administration of Estates Act:

Sale for distribution only 
50.5(1) The executor or administrator shall not sell real property for the 
sole purpose of distributing the estate among the persons beneficially 
entitled to it unless those persons concur in the sale.

 As such, if there is a house in the estate and the Will directs the residue to be 
split among 4 children, the executor must obtain the consent of the beneficiaries 
before selling the house to distribute it among the beneficiaries.

 See full section for further provisions.



Tip #10: Contingent Powers of Attorney

 Powers of Attorney can become effective in two different ways:

 On the date they are signed
 On a contingency (typically, loss of capacity)

 The Powers of Attorney Act, 2002 SS 2002 C P-20.3:

Contingent appointment 
9 An enduring power of attorney may provide that an appointment comes into 
effect on a specified future date or on the occurrence of a specified 
contingency, including the lack of capacity of the grantor.



Tip #10: Contingent Powers of Attorney

 Declaration of incapacity by prescribed professionals 
 9.2(1) This section applies to a contingent appointment under an enduring power of 

attorney that comes into effect on the lack of capacity of the grantor if: 
 (a) the enduring power of attorney does not name one or more adults pursuant to 

subsection 9.1(1); 

 (b) the grantor has named one adult pursuant to subsection 9.1(1) and: (i) the adult dies; 
(ii) the adult indicates in writing to the most immediate and available adult family member 
of the grantor that he or she is unwilling or unavailable to act; or (iii) a court finds that the 
adult lacks capacity; or 

 (c) the grantor has named two or more adults pursuant to subsection 9.1(1) and all of the 
adults named are unable to act for any of the reasons set out in subclauses (b)(i) to (iii). 

(2) In any of the circumstances described in subsection (1), for the purposes of 
bringing a contingent appointment under an enduring power of attorney 
into effect on the lack of capacity of the grantor, a grantor is deemed to 
have a lack of capacity if two members of a prescribed professional group 
declare in writing that the grantor lacks capacity.



Tip #10: Contingent Powers of Attorney

 Professional groups 
4 For the purposes of subsection 9.2(2) of the Act, a member of a prescribed 
professional group includes: 

(a) a duly qualified medical practitioner; 

(b) a practising member as defined in The Psychologists Act, 1997; 

(c) a registered psychiatric nurse as defined in The Registered Psychiatric 
Nurses Act; 

(d) a registered nurse as defined in The Registered Nurses Act, 1988; 

(e) a practising member as defined in The Occupational Therapists Act, 1997; 

(f) a practising member as defined in The Social Workers Act; and (g) a 
speech- language pathologist as defined in The Speech-Language 
Pathologists and Audiologists Act.



Tip #10: Contingent Powers of Attorney

 Consider the potential pitfalls with loss of capacity:
 Capacity is not always a bright line test, especially for people suffering with dementia, 

Alzheimer’s, etc.
 There may be a significant delay between loss of capacity and obtaining the 

appropriate certificates from medical professionals.

 Clients are often concerned with date of signing because they are concerned 
about someone utilizing power over their assets before they need that.  
Consider however:
 A power of attorney should be someone that is trusted by the client – if they do not 

trust the person not to utilize power over their assets just because they have the 
power to do so, they likely should consider whether they want that person acting as 
Power of Attorney at all.

 A client doesn’t necessarily have to alert their attorney to the fact that they have 
power as of the date of signing.  Clients should be cautious of providing too many 
copies of Powers of Attorney around in any event – it can be difficult to gather the 
ones that are distributed if changes are made.



Overview of Living Wills and MAID

 3 tips for Living Wills/Advance Health Care Directives

 Understand The Health Care Directives and Substitute Decision Makers Act 
(the Act) provincial legislation

 Know what you don’t need to know about Medical Assistance in Dying (MAID) 
federal criminal law



Tip # 1:   Advance Health Care 
Directives

 The Act provides for the formal requirements of appointing a proxy and/or care 
directives while the maker is competent (has capacity) for future health care 
decisions when the maker no longer has capacity.

 Capacity is a defined term.

 Maker must have capacity and be over 16.  Any proxy appointed must be            
over 18. 

 The directive (or living will) must be in writing, dated and signed. Like an 
enduring power of attorney it applies when capacity is gone.    Can be revoked.  
Spouse as proxy is terminated by divorce or court annulled marriage, unless 
otherwise stated.



Tip # 2:   Proxy versus Directives

 The Act will apply “nearest relative” rules where no written directive and/or 
proxy appointed.   Thus, cohabiting spouse will be default ”proxy” in most cases 
of marriage or spousal relationship of some permanence.

 Specific directives, such an no intubation or no “heroic measures” may be 
difficult to apply in all situations. Eg. what if a short period of intubation will 
assist recovery?  What is a heroic measure in a constantly evolving medical 
technological environment?

 Perhaps best to simply appoint a proxy and have discussions with that proxy 
about underlying principles/desires for end of life care. 



Tip # 3: Clients need to Consider 
options

 Have your clients visit https:/www.advancecareplanning.ca

 Prepare a template Health Care Directive.  

Consider:
 Proxy appointee(s), alternates, joint proxies (joint or successive).

 Full or partial powers of proxies.

 General or specific directives to proxies or health care providers on areas such 
as irreversible conditions, nutrition and hydration, pain control, medication and 
life sustaining interventions (eg. intubation, CPR).

 Client should discuss with proxy



MAID

 Defer clients to medical resources (eg. Saskatchewan Health Authority 
website).

 Process for competency assessments and determination of eligibility are 
primarily clinical.  Leave that process to the clinicians.

 Cannot presently consent to MAID by way of a general advance directive. 
(evolving and ongoing review of this and other concepts, such as mature 
minors, exclusively mental illness situations, etc.)

 Some facts: (as of October, 2020) 13,946 reported MAID deaths, average age 
is 75.2 years, equal distribution between males and females.



Questions?
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