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This seminar offers a discussion on how to challenge a will. Before concluding, this seminar will 

also discuss dependants’ relief applications, and family property claims in the estate context.  

Estate litigation is a growing area of interest. Canada-wide, between 2016 to 2026, it is estimated 

that baby boomers are set to pass on an estimated $750 billion dollars, to their beneficiaries. With 

high farmland prices, Saskatchewan estates are often more valuable than ever before. This can 

mean that the difference between upholding Will A, versus upholding Will B, can have huge 

financial implications. 

As such, it can be useful for most civil litigators to have some background in how Will challenges 

are  dealt with by Saskatchewan courts.  For solicitors, who may draft Wills, it can also be 

interesting to examine what sort of factors a court  will consider.    

WILL CHALLENGES 

Some basic questions about Will Challenges;  

A client comes to you with concerns that a relative’s will did not represent their true wishes. The 

client wants to challenge the will. What do you do next?  

(a) Consider if you have standing: 

If your client will not benefit from either a prior will, or from an intestacy, then your client may 

not have “standing” to bring a challenge.  

A recent case from the Saskatchewan Court of Appeal reminds us of the importance of first 

confirming you have standing to challenge a will.  In Adams Estate v Wilson, 2020 SKCA 

38, an elderly woman died with no children. She left a large ranching operation, and land 

holdings. A neighbor, Mr. Wilson, claimed that he had helped the deceased for decades, 

and in return, she allegedly had promised him two things: 

1. That she would pay him $1,000 per month to help cover expenses such as gas and 

use of his truck and tools; and 
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2. That Mr. Wilson would inherit her ranching operation and all her land, cattle and 

equipment when she died. 

The deceased made the will in May of 2011. It made no direct mention of Mr. Wilson. The 

will was vague, and not specific. It said that her executor, a Mr. Staples, knew that certain 

persons were trustworthy and loyal and helpful to the deceased, and Mr. Staples was   to 

use his best judgment to ensure that some portion of the estate is  given to those persons. 

Mr. Wilson brought an application to prove the will in solemn form. Solemn form refers to 

the “challenging” of a will, and asserting that it is invalid (by reason of incapacity or 

coercion usually). 

The issue in Adams on appeal was whether Mr. Wilson had standing to apply for solemn 

form. 

The Court of Appeal held that he did not. In reality, Mr. Wilson’s claim was a debt claim, 

not a claim involving the validity of the will. It is not as if there was another prior will that 

was made in favor of Mr. Wilson. 

Even if he did prove himself a creditor, the Court noted that creditors have no right to 

challenge the validity of a will. More practically, even if Mr. Wilson struck down the will 

as invalid, that outcome alone would place him no closer to obtaining monies out of the 

estate. Rather, another strategic path open to him would simply have been to:  

1. Avoid the expense of a will challenge; 

2. Instead, advance his claim as creditor to a determination, while considering inter im 

measures to pause distribution of the estate assets.  

In short, it is important to determine if your client has standing to challenge a will – will 

their legal situation change, depending on which will is found valid.  

(b) Prepare  for the stage 1 hearing: 

In Saskatchewan, a party seeking to challenge the validity of a will must succeed at two separate 

levels of hearings.  

In Dieno (Inez) Estate v. Dieno (Jacob) Estate, the Court of Queen’s Bench outlined the different 

functions of both of these hearings:  

1. Stage 1: First, there is a threshold Chambers hearing to determine if there is sufficient merit 

in the testamentary challenge to warrant a trial. This Chambers hearing will be simply 

conducted on affidavit and documentary evidence; and 
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2. Stage 2: Second, if the applicant is indeed found to have raised a genuine question affecting 

the will, a trial on vive voce testimony will then be held to determine the actual validity of 

the will.1 

The two stages will differ in important ways:  

1. The first stage is focused on the bare existence of a genuine “question” affecting the will’s 

validity. However, the Court will not proceed further to definitely resolve that question 

based on affidavits alone.    

A couple of competing considerations need to be borne in mind. 

First, the threshold for ordering a trial in solemn form should not be seen as “reasonably 

low.” In Re Ritchie Estate, the Court of Appeal held that to permit solemn form trials 

merely because of slight irregularities could risk a substantial portion of an estate becoming 

“frittered away in pointless litigation.”2 

That said, if there are some stark contradictions on the affidavit evidence between the sides, 

then the Court will likely order a trial. This has been made clear by the Court of Appeal in 

Bachman v Scheidt Estate, 2016 SKCA 150, [2017] 2 WWR 301:  

16   Although the Chambers judge may consider evidence from both parties, it is not his or 

her job to weigh conflicting evidence and make findings of credibility. If contradictory evidence 

is adduced, especially where findings of credibility will have to be made, the only option for 

the Chambers judge is to direct a trial. 

2. If an applicant succeeds in the first stage, a full trial process will be ordered (thus, we then 

move to the second stage). The normal rules of evidence and advocacy will govern in this 

trial process. The parties will generally proceed through the procedural steps of a civil 

action, including questioning, document exchange, pre-trial, etc. 

(c)     The first stage: Who bears the onus? 

If you are bringing a challenge at the first stage, your goal is to adduce enough evidence to at 

least raise a genuine question affecting capacity or free will. Remember that it is not necessary to 

present evidence at the first stage, that will definitively convince the court as to the ultimate 

merits of your case. You must merely raise a genuine issue.  

If you act for the defender of the will, you still have two options to successfully fend off an 

application. You can either:  

(a) Demonstrate that the applicant has failed to adduce evidence which would tend to 

negative testamentary capacity (e.g. arguing that the applicant’s reliance on gradual 

 
1 (1996), 1996 CanLII 6762 (SK QB) at para 27, 147 Sask R 14 (Sask.Q.B.).  
2 Ritchie Estate Re, 2007 SKCA 64 (CanLII) at para 6, 293 Sask R 238. 

https://www.canlii.org/en/sk/skca/doc/2016/2016skca150/2016skca150.html
http://www.canlii.org/en/sk/skqb/doc/1996/1996canlii6762/1996canlii6762.html
http://www.canlii.org/en/sk/skca/doc/2007/2007skca64/2007skca64.html


 Page 4 

evidence of memory loss does not truly go to incapacity on the specific date of 

execution); or  

(b) You can concede that a question has been raised, but argue that your own 

uncontradicted evidence has successfully rebutted the concern, by positively 

affirming testamentary capacity of the testator.  

(d)     Practical tips: Filing a Caveat: 

When a client comes to you with a concern about a will which is about to receive probate, a 

lawyer should immediately place a caveat on the Court file. This would prevent probate from 

issuing until the matter has been investigated. The ability to file a caveat is provided for under 

Rule 16-38.  

Note that you must renew a caveat every 3 months after it is filed. Diarize that date carefully, as 

more than one lawyer has forgotten to renew a caveat, and then later found that the assets of the 

estate had gone out the door in the meantime.   

If your client has come to you with concerns about a will after probate has been granted, is it too 

late? 

Not necessarily. If its only been a few weeks or months, and no assets have been distributed, you 

can still apply for proof in solemn form. In that case, you should not seek to revoke probate 

however. Courts have clarified that where a will has already been admitted to probate (even if 

briefly), the issue of whether to revoke the grant should be determined after the solemn form trial. 

In the interim, a preservation order will be made pending the ultimate disposition of the issue.3 

Make sure you are in touch with the lawyer for the executor, to apprise them of the need to freeze 

any asset distribution.  

Of course, if a client comes to you with a will challenge years after probate has issued, you may 

need to be candid with the client. If property has already been distributed, the chances of 

recovering said property, even if the current will is invalid, becomes costly or uncertain.  

(e)     Procedural questions: How to get the application for the proof in solemn form in  

front of a judge 

The challenging party will bring an application in chambers, seeking an order that a will be 

proven in solemn form. The relevant rule is Rule 16-46 of The Queen’s Bench Rules: 

16-46   A person who is or may be interested in the estate of a deceased person may give notice for 

the will to be proven in solemn form. 

The notice of application for proof in solemn form will usually include such terms as:  

 
3 Dieno, at para 31.  
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1. An Order directing that the Last Will and Testament of _________, dated on the ____ day of 

___________, be proven in solemn form; 

2. That no steps be taken in the administration of the Estate until such time that the present matter has 

been resolved; 

3. An Order directing that a trial be conducted on the issues of testamentary capacity, and on the issue 

of whether undue influence was exerted, to which all of the rules with respect to the conduct of a 

civil action under The Queen’s Bench Rules will apply, including, inter alia, the rules relating to 

document disclosure, production and questioning; 

4. An Order that either party may apply for further directions or a Pre-Trial Conference; 

5. An Order that the applicant’s costs be paid out of the Estate on a solicitor client basis.  

 

Challenges based on lack of mental capacity 

We next turn to discussing challenges basis on lack of mental capacity. 

A challenge arising from capacity concerns can take many forms. A client may tell you that: 

1. they believe the testator made the will while suffering from dementia; or  

2. they have concerns about the testator’s alcohol use may underlie the concerns of incapacity; 

or 

3. they believe that the testator suffered from a delusion at the time they made the will, etc.  

As lawyer, it is your job to then help find clues, from the time of the will’s creation, which relate 

to the testator’s capacity.  

(a) What is capacity?  

To have capacity to make a will, a testator must be sufficiently clear in their understanding and 

memory of certain elements. These include:  

1. The extent of their property;  

Potential concern: Were they wildly mistaken about what assets they owned?  

2. The persons who are natural beneficiaries;  

Potential concern: Did they forget that they had certain family members, or was the 

testator confused about who was who?   

3. The testamentary provisions that they are making; 

Potential concern: did the testator did not understand what their will even meant?  

4. The nature of the claims of others whom he/she is choosing to exclude; 
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Potential concern: ensure the testator provided rational reasons for excluding certain 

persons; 

5. How these elements relate to form an orderly plan of distribution of property.4 

Potential concern: Are all the terms of the will cohesive and consistent, or do some 

internally contradict each other?  

Testamentary capacity involves a precise inquiry into certain mental considerations. 

It is not a broad or vague survey of a person’s “general” capacity. If a person had trouble 

remembering their phone number, or sometimes left the oven on, that does not necessarily mean 

they could not recall the extent of their property on a given day.  

Many will challenges fails where the challenger offered generalized evidence of memory loss and 

disorientation, but no specific evidence of a testator’s inability to execute a will on a given day.  

Evidence of incapacity must be proximate to the signing of the will. It is not enough that a 

testator was diagnosed with dementia some months after the will was made, or that the will was 

executed in the middle of a period of gradual and long memory decline. Challengers should try to 

pinpoint evidence to the specific date of instructing or signing the will.  

(b) Incapacity through a “delusion” 

A less common form of incapacity allegation is a delusion. A delusion is any belief which no 

rational person could hold. A delusion will affect capacity if the delusional belief was capable of 

influencing the provisions of his will.  

Some time ago, my office was retained to challenge a will. We were able to gain an order for  a 

solemn form trial, based primarily the question of whether the testator had suddenly become 

seized with a delusion that certain members of his family, including his lately-deceased wife of 

fifty years, had been conspiring against him.  

Our client was able to establish a real question of whether the delusion had in fact influenced the 

testator’s latest will by relying by statements made by the testator himself, and by the fact there 

was no other reasonable explanation for the execution of two starkly conflicting wills made 

within mere weeks of one another.  

Note however that a delusion is different than a mistake  of fact.  

For example, imagine that a testator disinherited a child because the testator mistakenly believed 

the child had been stealing from him, but the testator had simply erroneously misinterpreted 

confusing financial records, which had given him that impression. That is not a delusion. 

 
4 Re: Schwartz (1970), 1970 CanLII 32 (ON CA), 10 D.L.R. (3d) 15 at 32 (Ont. C.A.) [aff’d 1971 CanLII 17 (SCC), 

[1972] S.C.R. 150]. 

http://www.canlii.org/en/on/onca/doc/1970/1970canlii32/1970canlii32.html
http://www.canlii.org/en/ca/scc/doc/1971/1971canlii17/1971canlii17.html
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A delusion is where the testator has all the correct evidence in front of them, and still is seized 

with a paranoid belief in something that is delusional.   

 

Challenges based on undue influence: 

We next turn to challenges based on allegations of undue  influence. 

What is undue influence? In Ballagh v Ballagh, the Saskatchewan Court of Queen’s Bench 

defined undue influence as consisting of actual coercion, where a testator effectively feels “this is 

not my wish, but I must do it”:   

...To constitute undue influence in the eyes of the law there must be coercion; pressure if exerted so 

as to overpower the volition without convincing the judgment is a species of undue influence which 

will invalidate a will. In Wingrove v. Wingrove (1885), 11 P.D. 81, Sir James Hannen P. stated: "It is 

only when the will of the person who becomes a testator is coerced into doing that which he or she 

does not desire to do, that it is undue influence.5 

The burden of proof will rest on a challenger. Thus, one must call evidence showing that undue 

pressure or coercion was put on the donor around the time of the testamentary document. Now in 

reality, this evidence is very hard to get. Very few parties will be in a position to offer such first-

hand evidence of coercion. Where a party coerces a testator, they will likely have exerted such 

pressure in private, and in front of no witnesses.  

Thus, be careful if you bring a challenge based on speculation, and more on fears of what is 

unknown than what is specifically  known. 

Challengers often attempt to rely on “circumstantial” presumptions of undue influence. For 

instance, assume a proponent of the will is the testator’s child. Imagine that for the past five 

years, the child had lived with the testator and dropped out of contact with all other family. There 

is therefore much secrecy as to what went on. Moreover, the testator was in poor physical health, 

and relied on the child for health, transport, medical and food requirements.  It later  emerges that 

a new  one-sided will was made, in favor of the child who was providing care. 

Is this alone,  enough to prove undue influence? No it is not,  as there is specific examples of 

coercion.  

However, the challenger may suggest that the Court should “presume” undue influence, the adult 

child was in a position to dominate the elderly testator.  

Whether a “presumption of undue influence” applies in the testamentary context, is an open 

question at law in Saskatchewan. The principle that such a presumption can arise has been 

 
5 2012 SKQB 199 (CanLII) at para 28, 397 Sask R 64. 
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accepted by some prior Saskatchewan decisions, such as Quandt Estate.6  

If such a presumption exists, this would obviously be a powerful tool to a challenger, as it would 

relieve them of the onus to prove evidence of coercion. The presumption would instead place the 

onus instead on the proponent to rebut the presumption of undue influence.  

However, other Canadian courts have held that a presumption undue influence does not apply to 

the testamentary context. For instance in Taylor-Reid v. Taylor, the Ontario Superior Court of 

Justice held that no presumption of undue influence applied in testamentary undue influence 

cases. As such, a challenger had to prove coercion: 

82  [T]here is no presumption of undue influence applied in testamentary undue influence cases 

[citing to John E.S. Poyser, Capacity and Undue Influence, at 344].  

83  Where there is no presumption of undue influence applied in testamentary undue influence 

cases, if the attacker pleads testamentary undue influence then the attacker has to prove 

testamentary undue influence[.]7  

In short, the above point has not yet been expressly decided in Saskatchewan. As such, 

challengers should carefully assess whether they have sufficient evidence to actually prove undue 

influence. It is one thing if you plead undue influence in the alternative to an incapacity 

allegation. If undue influence is your sole foundation for a challenge however, you may be taking 

a significant risk of failure.  

Evidentiary and other considerations in will challenges: 

We next turn to some practical tips for anyone bringing a will challenge: 

(a) Obtaining evidence from relevant parties: 

Think about who can provide you with evidence about the testator, their intentions, and their 

general behavior and state of mind. Such persons might include neighbors, relatives, 

doctors, financial advisors, etc.  

Be careful to manage client expectations about the cost of the initial solemn form application. 

The process of gathering and analyzing all available evidence is time consuming and 

consequently costly. You are literally recreating the many details of a testator’s life, to allow the 

court to best understand their intentions. 

In terms of how to frame your investigation of the facts, some things to look into include: 

1. What are the factual circumstances surrounding the making of the will, and the intent which 

underlay its terms? 

 
6 2011 SKQB 345 (Canlll), 383 Sask R 203.  
7 2016 CarswellOnt 12013, 2016 ONSC 4751 [emphasis added] 

 

https://www.canlii.org/en/sk/skqb/doc/2016/2016skqb102/2016skqb102.html
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2. How was the testator’s functioning? For instance, did they continue to do their own 

monthly banking and cheque-writing at the time of the will, or remain independent?  

3. Were there known instances, proximate to the time of the will, when the testator made 

comments proving their ability to describe their assets or intentions?   

4. What was the extent of any physical or medical impairment of the testator at the time of the 

will? 

5. Did the will in question constitute a significant change from a prior will? 

6. How instrumental were the beneficiaries in the making of the will?  

(b) Obtaining evidence from the attending solicitor:  

If you are defending a will, obtain an affidavit from the lawyer who witnessed the will.  In 

deBalinhard v deBalinhard, Justice Elson discussed the important reliance that a court will often 

place on assessments of capacity made by a long-time lawyer and acquaintance of the testator:  

[81]  Based on their lengthy professional relationship, numerous interactions between September 

20, 2011 and May 13, 2012, and Mr. Rusnak’s extensive experience, he had no reason to suspect 

that John lacked the mental capacity to sign his will. They had several discussions leading up to the 

will, and in this respect  Mr. Rusnak had more than a fleeting glimpse into John’s mental state. 

Moreover, he had known John for 30 years. John was no stranger to him and he had a basis from 

which to assess John’s mental state in the fall of 2011. Mr. Rusnak continued to deal with John 

immediately after the new will was signed. These interactions did not give rise to second thoughts or 

concerns about John’s mental capacity.  

[82]    It is not without significance that Mr. Rusnak is a seasoned, experienced lawyer attuned to 

understanding the importance of assessing a testator’s mental capacity to make and execute a will. 

Mr. Rusnak is not a party to these proceedings and thus has nothing to gain from his affidavit. 

Based on his many years of experience, Mr. Rusiscnak was of the firm opinion John was of sound 

mind and had the requisite mental capacity to provide instructions and execute his will when he did 

so in October 2011. I accept his evidence.8  

In Bachman v Scheidt Estate,9 the Chambers judge placed emphasis on the uncontradicted 

evidence of testamentary capacity as set out in the affidavit of the attending solicitor. This 

specific solicitor was very experienced in will drafting, having 25 years of experience and 

executed hundreds of wills each year (mainly in situations of elderly testators). In addition, he 

had an almost 30-year relationship with the testator. As a result, the court placed reliance on his 

assessment of capacity, as it was informed by the lawyer’s own familiarity with the testator’s 

personality and behavior, including the issue of dementia. 

 
8 2014 SKQB 162 (CanLII), 447 Sask R 172 [emphasis added].  
9 2016 SKQB 102 (CanLII). 

https://www.canlii.org/en/sk/skqb/doc/2016/2016skqb102/2016skqb102.html


 Page 10 

The strength of the solicitor’s evidence will increase with their experience in the field of drafting 

and witnessing wills, familiarity with elderly clients, and the details they recorded of the 

testator’s intentions and comments on the day in question.  

(c) Can a challenger compel the release of the solicitor’s file, before the stage 1 

hearing occurs? 

A useful lesson for will challengers comes in the recent 2021 Saskatchewan decision in Nelson v 

Wagner. The decision outlined when a court will override claims of solicitor-client privilege, and 

disclose the file of the solicitor who dealt with a testator. 

In Nelson, the applicants had commenced a proceeding in which they allege undue influence on 

the part of John James Nelson in respect of both a will and a transfer of land by Hazel Nelson, 

deceased. 

The applicants sought the solicitor’s file of James Turner, the lawyer who had prepared the will. 

Such a disclosure request is common, as the solicitor’s file notes or materials will often provide 

helpful evidence on the intentions of the deceased. Such evidence can assist the Court in 

determining the intention of the testator. 

Counsel for James Turner, said that Turner could not disclose the contents of his file, without a 

court order directing Turner to do so, because to do otherwise would breach solicitor-client 

privilege. Mr. Turner argued that unless and until the court has first directed a trial of the issue of 

undue influence, the wills exception does not permit the disclosure order sought. 

The applicants disagreed, and wanted the solicitor’s file released now, before the Court had 

decided whether to order  a trial.  

The Court agreed with the applicants and ordered the release of the solicitor’s file. The Court 

reasoned that to do so would further the interests of the deceased client because the evidence 

would help the Court ascertain what his or her true intentions were. 

The Court did recognize that an applicant would need to show more than a mere allegation of 

undue influence, to compel disclosure. However, here, there was already significant evidence of 

undue influence that went beyond a mere allegation. The Court held that as long as there were 

credible allegations of undue influence, then the appropriate threshold to order disclosure, will 

have been satisfied: 

The Court noted a number of reasons in favour of production of the file: 

1. Early disclosure of the file may significantly assist counsel on whether or not to order trial 

of the issue of undue influence; 

2. If all parties have this information early on in the process it may result in settlement; 
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3. If not, it will surely serve the purposes of having the claim justly resolved in a timely and 

the most cost effective manner. 

For all of the above reasons, the Court ordered that the file was to be disclosed forthwith. 

 

How to help avoid Will challenges in the first place?  

1. Testators should update their wills often: This will ensure that current family dynamics 

are reflected, as are asset values. Many challenges stem from children who feel left out by 

outdated wills, and assume that the will-maker was coerced (when the reality is that the 

wills was simply outdated); 

2. Communicate the terms of your will to your children: This is a hard conversation, but it 

can ensure that the child hears their parents’ intentions from their own lips. This can allow 

questions to be asked. It also removes the “shock” that so often occurs when a child only  

learns of the will’s terms after death. Such shock can often lead an aggrieved child to 

pursue litigation, or costly enquiries.   

3. Avoid home-made Wills: So many home-made wills lack the presence of an independent 

person who is trained to ask the right questions, and keep evidence of voluntariness and 

capacity of the testator  

 

Seeking costs from the Estate: 

Saskatchewan courts have generally recognized that costs awards in the area of estate litigation 

are unique.  Traditionally, where a party succeeds on a motion challenging a will, there is 

authority that an award of solicitor and client costs is often appropriate, payable from the estate. 

Some Saskatchewan decisions which have seen all parties, even unsuccessful applicants, receive 

awards of costs out of the Estate include: 

(a) deBalinhard Estate, Re, 2014 CarswellSask 384, 2014 SKQB 162; 

(b) Schultz v Szwagierczak Estate, 2015 CarswellSask 292, 2015 SKQB 138.  

Courts have also recognized that costs are properly borne by the estate where the litigation arises 

out of the acts or fault of the deceased. The following was stated by the Alberta Court of Queen’s 

Bench in McCullough Estate v. McCullough:  

3    The principles which I must consider in deciding whether to award costs of the unsuccessful 

parties out of the estate are well settled. If I am satisfied that the conduct of the testator or 

http://www.canlii.org/en/sk/skqb/doc/2015/2015skqb138/2015skqb138.html?searchUrlHash=AAAAAQA7IlJpdGNoaWUsIHRoZXJlIHdhcyBzb21lIGNvbmZ1c2lvbiBzdXJyb3VuZGluZyB0aGUgYW5zd2VycyIAAAAAAQ&resultIndex=1
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beneficiary has been the cause of the dispute or if the circumstances justified investigation into the 

will, then the estate should bear the costs of unsuccessful litigants[.]10 

However, there is a “modern” trend emerging throughout other parts of Canada. This trend has 

seen courts increasingly decline to make automatic awards of costs from the estate.  

A seminal decision of the “modern” trend for estate costs came from the Ontario Court of Appeal 

in McDougald Estate v. Gooderham.11 The court held that estates must not be unnecessarily 

depleted by awards of costs:  

[85]     The modern approach to awarding costs, at first instance, in estate litigation recognises the 
important role that courts play in ensuring that only valid wills executed by competent testators are 
propounded.  It also recognises the need to restrict unwarranted litigation and protect estates from 
being depleted by litigation.  Gone are the days when the costs of all parties are so routinely 
ordered payable out of the estate that people perceive there is nothing to be lost in pursuing estate 
litigation.12 

While this latter trend has not been generally recognized yet in many Saskatchewan decisions, 

eventually Saskatchewan courts may begin casting a harder eye on costs arising from unnecessary 

litigation in estate matters, on the basis of deterring unfounded challenges, and avoiding the effect 

of penalizing the residual beneficiaries.  

That said, in this author’s view, where the challenge itself was prompted by the conduct of the 

testator (i.e. a secretively made will, or very confusing behavior or wording of the testator), there 

are legitimate grounds to make the testator’s estate pay reasonable solicitor client costs, for the 

person who brought a legal proceeding to clarify the issue.  

After all, the resulting cost was incurred for the testator’s own benefit – to ensure their true 

wishes were followed. Why should one beneficiary who showed the initiative to obtain judicial 

clarity, bear the entire cost?13  

 

DEPENDANT’S RELIEF APPLICATIONS  

The Dependants’ Relief Act, 1996 (“DRA”) provides a statutory basis for “dependants” of a  

deceased, to make a claim against an estate for reasonable maintenance. 

An application  must  be  made  within  six  months  of  probate.  However, the  court  has 

discretion to extend this time frame where appropriate (s. 4).  

A “dependant” is defined as follows: 

“dependant” means: 

 
10  (1997), 202 A.R. 146 (Alta. Q.B.) [emphasis added] 
11 [2005] O.J. No. 2432, 140 A.C.W.S. (3d) 220 (Ont CA).  
12 Ibid at para 85 [emphasis added]. 
13 Lee v. Lee Estate, [1993] B.C.W.L.D. 2789, [1993] B.C.J. No. 1894 (BC SC)). 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1997412691&originationContext=document&transitionType=Document&contextData=(sc.Search)
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(a) the wife or husband of a deceased; 

(b) a child of a deceased who is under the age of 18 years at the time of the deceased’s 

death;  

(c) a child of a deceased who is 18 years or older at the time of the deceased’s death and 

who alleges or on whose behalf it is alleged that:  

(i) by reason of mental or physical disability, he or she is unable to earn a livelihood; or  

(ii) by reason of need or other circumstances, he or she ought to receive a greater 

share of the deceased’s estate than he or she is entitled to without an order; or  

(d) a person with whom a deceased cohabited as spouses:  

(i) continuously for a period of not less than two years; or  

(ii) in a relationship of some permanence, if they are the parents of a child; («personne 

à charge») 

It is noted that the DRA includes, as “spouses”, persons who cohabited with the deceased in a 

relationship of “some permanence”, if they shared a child. That phrase – “some permanence” - 

has been held to be present when there is a serious intent to get married, and is distinguished from 

dating couples or situations where the parties have lived together off and on  for  brief  periods. 

We find the below in de Caux v. Appel, 1994 CarswellSask 543, [1994] W.D.F.L. 684 (SK CA): 

12      On these facts it seems clear to me that this was a relationship of "some permanence," as 

distinguished from the many cases which have come before me where the unmarried parents have 

"dated" for a week, or a month and then the pregnancy of the woman has resulted in a breakup; or 

situations where the parties have lived together off and on for brief periods of time, with other 

"relationships" intervening. 

13      "Some permanence" is obviously something less than "cohabitation as husband and wife for 

a period of not less than three years", where the parties are not married. Here the relationship 

between the parties, which resulted in the birth of their child certainly continued on their own 

evidence from 1987 until August, 1993, although sexual intercourse did not take place until 1990. 

They lived together from time to time and for fairly long periods of time when at university. He 

bought a ring for her and they planned for a marriage according to mother's affidavit. I find that the 

mother is a "spouse" within the meaning of Section 2(2) (1) (iii) (3) of The Family Maintenance Act. 

The next major question will be to determine if maintenance should be provided. 

Pursuant to section 6(1)  of  the DRA,  a  Court  will  only  make  an  order for maintenance from 

an estate  where  it  is  satisfied  that  the  testator  did  not  make  reasonable  provision  for  the 

dependant in question 

S. 8 of the Act provides the below: 

8(2) In making an order for maintenance, the court shall consider:  

(a) any past, present or future capital or income from any source of the dependant;  
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(b) the conduct of that dependant in relation to the deceased;  

(c) the claims that any other dependant of the deceased may have; and  

(d) any other matters that the court considers appropriate 

A person bringing a dependant’s relief claim, should provide evidence of true “dependency”, 

such as the dependant’s:  

(a) Their monthly expenses; 

(b) Their bank records to show assets; 

(c) Their sources of funding;  

Obviously, if an applicant is a health able-bodied person, who is able to earn their own living, 

they may have little success in a relief application (even if the deceased was a close family 

member, and chose not to leave them anything in the will.) There is no law in Saskatchewan 

against cutting out an able-bodied family member out of an estate, even if this produces a harsh 

result from a family point of view.  

Note also that there is case law suggesting that an order should not be made in favor of the 

applicant if it will simply take money from the Estate, and give it to the dependant such that when 

they pass, the dependant will have a large pool of funds (from the Estate) to enlarge their own 

estate. In other words, any order should be tailored to the unique needs of the dependant.  

FAMILY PROPERTY CLAIMS AGAINST THE ESTATE  

Sections 30 to  37  of The  Family  Property  Act (“FPA”) provide the statutory basis for making 

a family  property  claim  against  an  estate.    

Some of the  important  considerations  flowing  from those sections are below:  

1. There is, in effect,  a  limitation  period  to  bring  a  family  property  claim  against  an 

estate.    Such a claim  must  be  made  within  six  months  from  the  date  of  probate (see 

s. 30(2)); 

2. The personal  representative  of  a  deceased  can  be  held  personally  liable  to  the 

surviving  spouse  if  the  personal  representative  distributes  the  estate  before  six 

months  has  elapsed  from  the  date  of  probate,  unless  there  is  consent  of  the 

surviving spouse (see s. 33);  

3. Where there has been a family property order made against the estate of a deceased, the 

executor can only distribute the estate in accordance with and subject to the family property 

order (s. 34);  
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4. An estate cannot commence a claim for a division of family property: Sections 30(1) and 

36)  

5. However, an  estate  can  continue  an  action  already  commenced  by  a  spouse  prior  to  

their  passing (see Section 30(1)); 

6. Money paid or property transferred to a surviving spouse pursuant to a family property 

order is deemed never to have been part of the estate of the deceased spouse, where a claim 

is made against the estate: 

(a)    by a beneficiary under a will; 

(b)    by a beneficiary pursuant to The Intestate Succession Act, 2019; 

(c)     by a dependant pursuant to The Dependants' Relief Act, 1996; 

(d)     by a claimant in an action pursuant to The Fatal Accidents Act; or 

(e)      by any creditor of the deceased spouse or of the estate, except where the court 

directs otherwise in the family property order. 

(see Section 35); 

7. An  estate  cannot  be  enlarged  by  virtue  of  a  family  property  claim,  unless  it  is 

continuing an action commenced by the deceased in his or her lifetime: Section 30(1) and 

36. S. 36 reads as follows: 

36. Personal rights only conferred 

Notwithstanding any other Act or law, but subject to sections 8, 10 and 11 and subsections 

26(4) and 30(1), the rights conferred on a person pursuant to this Act do not survive the death 

of that person for the benefit of that person's estate. 

8. Nothing in the FPA affects the right of a surviving spouse to make an application pursuant 

to The Dependants' Relief Act, 1996. (s. 37 of the FPA).  

In terms of dividing family property when an estate is involved, the Court will proceed on the 

following basis: 

1. All of the family property (less debts) will be taken  into  account; 

2. The  judge  then  determines  the  surviving  spouse's  share  of those assets as if the 

deceased spouse had not died  

3. If  the  surviving  spouse  has  received  less  than  what  he  or  she  is  entitled  under  the 

FPA, the judge would make a family property order in favour of the surviving spouse;  

4. If the surviving spouse has received more than his or her entitlement under the FPA 

(generally 50%  of  the  family  assets),  the  judge  would  dismiss  the  family  property 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0486715196&pubNum=135361&originatingDoc=I10b717d988b463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I95a5042cc05045c6e0540010e03eefe2&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280613685&pubNum=135361&originatingDoc=I10b717d988b463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I02078b70f4e411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280614428&pubNum=135359&originatingDoc=I10b717d988b463f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I02096068f4e411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733214&pubNum=135361&originatingDoc=I10b717d988b563f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I06e3b7cff4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733216&pubNum=135361&originatingDoc=I10b717d988b563f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6fcb4c7af4e611d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733217&pubNum=135361&originatingDoc=I10b717d988b563f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6fcb4c7bf4e611d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733229&pubNum=135361&originatingDoc=I10b717d988b563f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6fcb4c86f4e611d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_AAC604ECC2134E2CE0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733229&pubNum=135361&originatingDoc=I10b717d988b563f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6fcb4c86f4e611d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_AAC604ECC2134E2CE0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280733233&pubNum=135361&originatingDoc=I10b717d988b563f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6fcb4c89f4e611d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)#co_pp_AAC63523A83710B8E0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280613685&pubNum=135361&originatingDoc=I10b717d988b663f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I02078b70f4e411d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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action.    The judge  would  however not  order  a  distribution  of  family  property  to  

benefit the deceased’s estate, if the deceased had not commenced a family property action 

while still alive (given the effect of s. 30 and s. 36 of the FPA). 

(see Edward v. Edward Estate,  (1987), 57 Sask. R. 67 (Sask. C.A.) at para 46)  

 

Further reading on Estate Litigation: 

I recommend the following textbooks to anyone faced with an estate litigation matter: 

1. Brian Schnurr, Estate Litigation, loose-leaf  (Toronto: Carswell, 2015); 

2. Feeney's Canadian Law of Wills (Toronto: Butterworths, 2016); 

3. Widdifield on Executors and Trustees, loose-leaf (Toronto: Thomson Reuters, 2016). 

 

 

Contacting a Lawyer on this Subject: 

The above is for general information only. Parties should consider seeking legal advice prior to taking action in 

specific situations. For more information or for specific legal advice, please contact James Steele at 1 (306) 933-

1338 and j.steele@rslaw.com,  
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author is prohibited. Permission is hereby granted to the Law Society of Saskatchewan to reproduce this article for 

the purposes of accompanying this seminar. 
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