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INTRODUCTION 

As with many papers lawyers prepare for CLE events, this paper begins with a disclaimer.  

I practise professional regulation, and not general administrative law. I therefor approach this 

paper with that perspective, and acknowledge that my knowledge of professional regulation law 

is greater than other areas of administrative law. That also introduces a bias as I am more likely 

to identify cases which relate to professional regulation as being of interest than cases which 

address other branches of administrative law.  

Consequently, practitioners who practise immigration law, labour law, municipal law or other 

forms of law related to administrative law may find less emphasis on specific decisions relating 

to their areas of practice than they might prefer.  

I also take responsibility for the analysis of the principles which I think are established or 

clarified by the decisions referenced in this paper. Any errors are my own.  

I acknowledge two primary contributions in the excellent papers that I have reviewed: 

• One year of Vavilov by Paul Daly  

• The Canadian Law of Judicial Review: Some Doctrine and Cases August 4, 2021 by David 

Stratus  

The Vavilov decision has had a significant impact on how a court deals with a statutory appeal 

from an administrative tribunal.  It is less clear what impact the decision has had on applications 

by way of judicial review, and the extent to which judicial review decisions will be different than 

they were prior to the Vavilov decision. 
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1. A Comparison of Administrative Law Principles Pre-Vavilov and Post-Vavilov 

The analysis in the following chart represents my best efforts to describe the changes which I 

think have occurred as a result of the Vavilov decision, and those principles of administrative law 

which I do not think have changed. 

Pre Vavilov Post Vavilov 
Essentially the same standard of review for 
appeals and judicial review 

The standard of review on judicial review is 
similar to pre-Vavilov but appeals to a court 
are governed by the usual principles (Housen 
v. Nikolaisen, 2002 SCC 33) - correctness on 
extricable questions of law, palpable and 
overriding error for questions of fact or mixed 
law and fact 

Relatively little guidance on how to conduct a 
reasonableness review in judicial review 

A detailed description of a robust process to 
conduct a reasonableness review  

Some caselaw supported a view that when 
conducting a reasonableness analysis of a 
tribunal’s decision interpreting a statute, the 
decision could be set aside if the tribunal did 
not follow principles of statutory 
interpretation used by courts when 
interpreting statutes  

“Administrative decision-makers are not 
required to engage in a formalistic statutory 
interpretation exercise in every case” (para 
119) Tribunals should “interpret the contested 
provision in a manner consistent with the text, 
context and purpose, applying its particular 
insight into these statutory scheme at issue.” 
(para 121)  

Determining the correct standard of review  
requires a “contextual inquiry” and 
considering a number of factors (Dunsmuir  
v New Brunswick, 2008 SCC 9 at para 64) 

If a correctness standard is required, it is 
because that is required by the “rule of law”. 
This does not require a contextual inquiry 
(para 53) 

There isn’t a presumptive standard of review There is a presumption that the standard of 
review is reasonableness  

A correctness standard of review is required 
for constitutional questions, issues of law of 
central importance to the legal system and 
questions related to the jurisdictional 
boundaries between two or more 
administrative bodies 

Similar, but with clarification that this is 
based upon the rule of law and with some 
clarification when there is a question related 
to the jurisdictional boundaries between two 
or more administrative bodies (para 53) 

A correctness standard of review is required 
for true questions of jurisdiction (but this was 
narrowed and brought into question by 
subsequent decisions) 

True questions of jurisdiction are no longer a 
basis for a correctness review 
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Whether there were additional categories of 
questions requiring a correctness standard of 
review was subsumed in the contextual 
analysis prescribe in Dunsmuir  

The court recognized that there might in 
future be another category of decisions that 
requires a correctness review. However, any 
new basis for correctness review would be 
exceptional and would need to be consistent 
with this framework and the overarching 
principles set out in the decision (para 70) 

The expertise of the tribunal is a relevant 
factor when conducting a reasonableness 
review 

Expertise can be a relevant factor in 
determining the reasonableness of an outcome 
but there is much less emphasis on the 
expertise of the tribunal in assessing whether 
a decision is reasonable 

Presumption of expertise 
 
 

Expertise may be considered if the tribunal 
has demonstrated how it has applied that 
expertise to the analysis in its reasons 

There was some ability for the court to 
supplement the tribunal’s reasons by a review 
of the record in order to determine whether 
the decision was reasonable (Newfoundland 
and Labrador Nurses' Union v. 
Newfoundland and Labrador (Treasury 
Board), 2011 SCC 62) 

“Even if the outcome of the decision could be 
reasonable under different circumstances, it is 
not open to a reviewing court to disregard the 
flawed basis for a decision and substitute its 
own justification for the outcome“ (para 96). 
Authors suggest that there is a higher bar to 
demonstrate the reasoning process that led to 
the decision and a limited ability to 
supplement the tribunal’s reasoning process 

Failure to address a party’s arguments could 
lead to a remedy on the basis that this 
breached principles of fairness or precluded 
effective judicial review 

Reasonableness requires the tribunal’s 
reasons to demonstrate that the tribunal 
grappled with the issues and addressed them 

Uncertainty about the extent to which a 
tribunal is required to follow its previous 
decisions 

Citizens are entitled to expect that like cases 
will generally be treated alike and that 
outcome will not depend merrily on the 
identity of the decision-maker (para 129) 

Lack of clarity whether the effect of the 
decision on the parties was a relevant factor in 
assessing the reasonableness of the decision 

If a decision “has particularly harsh 
consequences for the affected individual, the 
decision-maker must explain why its decision 
best reflects the legislature’s intention (para 
133). A failure to grapple with such 
consequences may well be unreasonable (para 
134) 

Uncertainty whether a party could bring both 
judicial review and an appeal to challenge a 
decision 

If there is a circumscribed right of appeal, a 
party may be able to bring both judicial 
review and an appeal (para 52) 
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Remedies - a lack of clarity on the extent to 
which a court could refuse a remedy or refuse 
to remit a matter to a tribunal for 
reconsideration if the court concluded the 
result was inevitable 

Clear authority to refuse a remedy, or to 
refuse to remit a matter back to a tribunal if 
the result is inevitable 

 
2. My thoughts on the effects of Vavilov on judicial review and appeals from statutory 

tribunals  

1. I agree with the writers who have commented that the Vavilov decision will result in a much 

more intensive scrutiny of the reasoning process set out in the reasons of the tribunal.  If the 

reasons do not describe a clear and logical path followed by the decision-maker in assessing 

the evidence before the tribunal and in reaching its conclusion, it will be difficult to defend 

the decision as a reasonable decision. 

2. I agree with some writers who have commented that the principles of judicial review for 

reasonableness prescribed by Vavilov place is a much greater burden on administrative 

tribunals to clearly describe the reasoning process adopted, including demonstrating that the 

tribunal considered the arguments raised by the parties, the tribunal grappled with the issues 

raised by the parties, and the tribunal explained how it resolved the issues in dispute between 

the parties.   

3. Litigants who have a limited right of appeal in a statute are likely to consider bringing both 

an appeal under the statute and an application for judicial review (but see Yatar v. TD 

Insurance Meloche Monnex, 2021 ONSC 2507 and Canada (Attorney General) v. Best Buy 

Canada Ltd., 2021 FCA 161). 

4. Appellants in a statutory appeal will be creative in attempting to characterize an alleged error 

by the tribunal as an “extricable question of law” as that will be subject to review on a 

standard of correctness. In Millennium Pharmaceuticals Inc. v. Teva Canada Limited, 2019 

FCA 273 the court commented on the efforts of appellants to try to “transform adverse 

findings of fact and mixed fact and law into errors of legal principle to avoid the difficult 

standard of palpable and overriding error”. 

5. It isn’t clear whether the change from an “unreasonable” finding on a question of fact or 

mixed fact and law is different that “palpable and overriding error”.  
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6. With an appeal from a tribunal subject to the same principles of appeal applicable in an 

appeal from a court judgment, tribunals will consider leading more evidence on issues that 

previously it left to the knowledge of the professional members of the tribunal.  

7. The greater scrutiny prescribed in Vavilov for reasons of a tribunal will give a court that is 

less inclined to grant deference to a tribunal’s decision the tools to intervene.  

8. The change in the standard of review for statutory appeals will give a court that is less 

inclined to grant deference to a tribunal’s decision the tools to intervene by, for example,  

characterizing a decision as “discretionary” and setting aside that decision if the tribunal did 

not consider all of the factors which the court thinks the tribunal should have applied (e.g. 

Strom, below).  

 

3. Performing a Reasonableness Standard of Review 

An excellent and succinct summary of the process involved in reviewing an administrative 

decision for reasonableness is contained in Paul Daly’s article  One Year of Vavilov. 

On the key propositions underpinning the methodology of reasonableness review, all nine 
judges were in fact ad idem: reasonableness review is robust; reasons are fundamental to 
the legitimacy of administrative decision-making; unreasonableness must be demonstrated 
by the applicant; reasonableness review should begin with the reasons given by the 
administrative decision-maker; reasonableness review is contextual; and reasonableness 
review should be conducted with a healthy appreciation that “‘[a]dministrative justice’ will not 
always look like ‘judicial justice’”:  
• “Reasonableness review is…a robust form of review”;  
• “where reasons are required, they are the primary mechanism by which administrative 

decision makers show that their decisions are reasonable — both to the affected parties 
and to the reviewing courts”;  

• “The burden is on the party challenging the decision to show that it is unreasonable”;  
• “a court applying the reasonableness standard does not ask what decision it would have 

made in place of that of the administrative decision maker, attempt to ascertain the 
‘range’ of possible conclusions that would have been open to the decision maker, 
conduct a de novo analysis or seek to determine the “correct” solution to the problem…A 
principled approach to reasonableness review is one which puts [the decision-maker’s] 
reasons first”;  

• “what is reasonable in a given situation will always depend on the constraints imposed by 
the legal and factual context of the particular decision under review”; and  

• “In conducting reasonableness review, judges should be attentive to the application by 
decision makers of specialized knowledge, as demonstrated by their reasons. 
Respectful attention to a decision maker’s demonstrated expertise may reveal to a 
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reviewing court that an outcome that might be puzzling or counterintuitive on its face 
nevertheless accords with the purposes and practical realities of the relevant 
administrative regime and represents a reasonable approach given the consequences 
and the operational impact of the decision”. 

… 
Having set out the methodology of reasonableness review, the majority went on, at some 
length, “to consider two types of fundamental flaws” but emphasized that these flaws are 
simply “a convenient way to discuss the types of issues that may show a decision to be 
unreasonable”,where “there are sufficiently serious shortcomings in the decision such that it 
cannot be said to exhibit the requisite degree of justification, intelligibility and 
transparency”.15 First, the absence of “reasoning that is both rational and logical”,14 that is, 
16 such as reasons which “fail to reveal a rational chain of analysis”, ones which “read in 
conjunction with the record do not make it possible to understand the decision maker’s 
reasoning on a critical point”,17 or ones which “exhibit clear logical fallacies, such as circular 
reasoning, false dilemmas, unfounded generalizations or an absurd premise”.18 Plainly, 
these are intended as examples which illustrate a general point — the absence of logic and 
reason — and not as a set of categories into which dubious administrative decisions can be 
pigeonholed by reviewing courts.19 As a conceptual matter, there is not much else to say 
about this type of fundamental flaw. The action is, mostly, going to be in respect of the 
second type. 
Second, a decision must be “justified in relation to the constellation of law and facts that are 
relevant to the decision”.20 The majority emphasizes that it is impossible to “catalogue” all 
the considerations which will be relevant to the constellation of particular individual cases 
but sets out a set which will “generally be relevant”: 

In Lewis v. Epp, 2020 SKCA 58, the court summarized the effect of Vavilov as follows: 

[6] To paraphrase the majority reasons in Vavilov, under a review for reasonableness, the 
reviewing court must approach the matter with a view to determining whether judicial 
intervention is “truly necessary” so as to “safeguard the legality, rationality and fairness of 
the administrative process” (at para 13). Later in Vavilov, the majority held that the focus of 
a reasonableness review must be “on the decision actually made by the decision maker”, 
which includes the decision-maker’s reasoning process and the outcome of that process (at 
para 83). Importantly, a reviewing court “does not ask what decision it would have made in 
place of that of the administrative decision maker, attempt to ascertain the ‘range’ of 
possible conclusions that would have been open to the decision maker, [or] conduct a de 
novo analysis or seek to determine the ‘correct’ solution to the problem” (at para 83).  
[7] Under Vavilov, the reviewing court must consider only whether the decision actually 
made, a concept that encompasses the decision-maker’s rationale and its outcome, was 
unreasonable (at para 83). In this regard, and in terms relevant to this appeal, the majority of 
the Supreme Court in Vavilov wrote:  

[84] … [W]here the administrative decision maker has provided written reasons, those 
reasons are the means by which the decision maker communicates the rationale for its 
decision. A principled approach to reasonableness review is one which puts those 
reasons first. A reviewing court must begin its inquiry into the reasonableness of a 
decision by examining the reasons provided with “respectful attention” and seeking to 
understand the reasoning process followed by the decision maker to arrive at its 
conclusion[.]  
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[85] Developing an understanding of the reasoning that led to the administrative decision 
enables a reviewing court to assess whether the decision as a whole is reasonable. … 
[A] reasonable decision is one that is based on an internally coherent and rational chain 
of analysis and that is justified in relation to the facts and law that constrain the decision 
maker. The reasonableness standard requires that a reviewing court defer to such a 
decision.  
[86] … [I]t is not enough for the outcome of a decision to be justifiable. Where reasons 
for a decision are required, the decision must also be justified, by way of those reasons, 
by the decision maker to those to whom the decision applies. While some outcomes may 
be so at odds with the legal and factual context that they could never be supported by 
intelligible and rational reasoning, an otherwise reasonable outcome also cannot stand if 
it was reached on an improper basis.  
…  
[90] … [W]hat is reasonable in a given situation will always depend on the constraints 
imposed by the legal and factual context of the particular decision under review. These 
contextual constraints dictate the limits and contours of the space in which the decision 
maker may act and the types of solutions it may adopt. The fact that the contextual 
constraints operating on an administrative decision maker may vary from one decision to 
another does not pose a problem for the reasonableness standard, because each 
decision must be both justified by the administrative body and evaluated by reviewing 
courts in relation to its own particular context.  
[91] A reviewing court must bear in mind that the written reasons given by an 
administrative body must not be assessed against a standard of perfection. That the 
reasons given for a decision do “not include all the arguments, statutory provisions, 
jurisprudence or other details the reviewing judge would have preferred” is not on its own 
a basis to set the decision aside[.] The review of an administrative decision can be 
divorced neither from the institutional context in which the decision was made nor from 
the history of the proceedings.  

In the recent decision Amalgamated transit Union, Local 615 v Saskatoon (City), 2021 SKCA 93 

the court adopted the statement of Barrington-Foote, J.A. in Service Employees International 

Union – West v Saskatchewan Health Authority, 2020 SKCA 113 as the approach to judicial 

review on a standard of reasonableness:  

[102] … In Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, 441 
DLR (4th) 1 [Vavilov], the majority confirmed the reasonableness standard requires the 
reviewing court to answer two questions; that is, “whether the decision bears the hallmarks 
of reasonableness – justification, transparency and intelligibility – and whether it is justified 
in relation to the relevant factual and legal constraints that bear on the decision: Dunsmuir, 
at paras. 47 and 74; Catalyst, [2012 SCC 2] at para. 13” (at para 99). For analytical 
purposes, the Court described two kinds of fundamental flaws as a convenient way to 
discuss the issues that may show a decision to be unreasonable (at para 101). First, is there 
“a failure of rationality internal to the reasoning process”? Second, is the decision “in some 
respect untenable in light of the relevant factual and legal constraints that bear on it”? (at 
para 101). The Court emphasized that in order to justify setting aside a decision, the flaws 
must be “sufficiently central or significant”, not superficial or peripheral (at para 100).  
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[103] The first category of flaws reflects the principle that a reasonable decision must be 
based on internally coherent reasoning; that is, reasoning that is both rational and logical. 
As the majority put the matter, “the reviewing court must be able to trace the decision-
maker’s reasoning without encountering any fatal flaws in its overarching logic” (Vavilov at 
para 102). A decision will be unreasonable if it fails to reveal a rational chain of analysis or 
exhibits an irrational chain of analysis. While administrative decision makers must not be 
held “to the formalistic constraints and standards of academic logicians”, a decision may be 
unreasonable if it exhibits “clear logical fallacies, such as circular reasoning, false dilemmas, 
unfounded generalizations or an absurd premise” (Vavilov at para 104).  
[104] As to the second category, “a decision, to be reasonable, must be justified in relation 
to the constellation of law and facts that are relevant to the decision … Elements of the legal 
and factual contexts of a decision operate as constraints on the decision maker in the 
exercise of its delegated powers” (Vavilov at para 105). The relevant constraints depend on 
the facts. In Vavilov, the majority discussed what they characterized as “a number of 
elements that will generally be relevant in evaluating whether a given decision is 
reasonable, namely the governing statutory scheme; other relevant statutory or common 
law; the principles of statutory interpretation; the evidence before the decision maker and 
facts of which the decision maker may take notice; the submissions of the parties; the past 
practices and decisions of the administrative body; and the potential impact of the decision 
on the individual to whom it applies” (at para 106). The Court cautioned that these elements 
are not a checklist and vary in significance depending on the context.  
[105] I would finally note that reasonableness is a deferential standard and must be 
sensitive and respectful of the role of the delegated decision maker. It is not a “line-by-line 
treasure hunt for error” (Vavilov at para 102). The court’s function is to “ensure the legality, 
the reasonableness and the fairness of the administrative process” (Dunsmuir v New 
Brunswick, 2008 SCC 9 at para 28, [2008] 1 SCR 190). However, reasonableness review 
must also be robust.  

In Brandt Properties Ld. v City of Saskatoon, 2021 SKCA 19 the court commented on the 
difference between a reasonableness standard of review and a correctness standard of review:  

[28] In Vavilov, the Supreme Court of Canada contrasted a reasonableness review with one 
conducted according to a correctness standard:  
[12] … Reasonableness review is methodologically distinct from correctness review. It is 
informed by the need to respect the legislature’s choice to delegate decision-making 
authority to the administrative decision maker rather than to the reviewing court. In order to 
fulfill Dunsmuir’s [Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190] promise to 
protect “the legality, the reasonableness and the fairness of the administrative process and 
its outcomes”, reasonableness review must entail a sensitive and respectful, but robust, 
evaluation of administrative decisions: para. 28.  

In Manitoba Government and General Employees’ Union v The Minister of Finance for the 

Government, 2021 MBCA 36, the court canvassed the principles established by Vavilov. 

Paragraphs 20 t0 50 of the decision, reproduced below, discuss those principles. In addition, the 

court reviewed several decisions which had applied the Vavilov principles.  

[20] In Vavilov, the majority of the Supreme Court of Canada set out certain categories of 
judicial review.  If there is a legislated standard of review, then that is the standard to be 
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applied by the reviewing court.  If the matter is a statutory appeal, then the appellate 
standards of review apply. 

[21] However, where those two circumstances are not present, the Supreme Court 
concluded that reasonableness is the presumptive standard of review whenever a court 
conducts a judicial review of the merits of an administrative decision unless one of three 
exceptions is present (see paras 10, 16, 25).  Where the matter is a constitutional 
question, a general question of law of central importance to the legal system as a whole 
or a question related to the jurisdictional boundaries between two or more administrative 
bodies, then the reasonableness presumption is displaced, and the correctness standard 
applies. 

[32] Vavilov has been seen by many as “a game changer in Canadian administrative law” 
(Paul Daly, “Canadian Labour Law after Vavilov” (7 December 2020) at 11, 
online:  SSRN <ssrn.com/abstract=3744301> (date accessed 23 March 2021)).  While 
there have been several decisions from this Court mentioning Vavilov since its release, it 
was not necessary for them to deal with the case in depth.  Consequently, it may be 
useful for me to spend more time on its approach than I would have otherwise done. 

[33] In Vavilov, the majority explained that a reasonableness review starts from the principle 
of judicial restraint and respect for the Legislature’s choice to delegate decision-making 
authority to the administrative decision-maker (see paras 12-13).  The reviewing court is 
not entitled to conduct a de novo analysis, nor is it to substitute its own reasons.  The 
reviewing court conducting a reasonableness review should concentrate on the decision 
actually made, focussing on both the decision-maker’s reasoning process and the 
outcome (see para 83). 

[34] At the same time, however, a reasonableness review must be robust, and not simply a 
rubber stamp or a means of sheltering administrative decision-makers from 
accountability.  Vavilov affirms the need to develop a culture of justification in 
administrative decision making.  Where reasons are given, or are mandated to be given, 
people are entitled to know not only what the decision is, but also the reasoning behind 
it. 

[35] The majority noted that “[r]easonableness review is methodologically distinct from 
correctness review” (at para 12), and outlined the overall approach (at para 15): 

. . .  What distinguishes reasonableness review from correctness review is 
that the court conducting a reasonableness review must focus on the 
decision the administrative decision maker actually made, including the 
justification offered for it, and not on the conclusion the court itself would have 
reached in the administrative decision maker’s place. 

[36] There are two distinctive characteristics of a reasonable decision.  First, it is based on 
internally coherent reasoning.  Second, the decision should be justifiable in light of the 
legal and factual constraints that bear upon the decision. 

[37] With respect to the first characteristic, the reasons should contain a line of analysis that 
could reasonably lead the decision-maker from the evidence to its decision with no fatal 
flaw in logic.  The Supreme Court explained (at para 96): 

. . .  Even if the outcome of the decision could be reasonable under different 
circumstances, it is not open to a reviewing court to disregard the flawed 
basis for a decision and substitute its own justification for the outcome:  Delta 
Air Lines [Delta Air Lines Inc v Lukács, 2018 SCC 2], at paras. 26-28.  To 

https://www.canlii.org/en/ca/scc/doc/2018/2018scc2/2018scc2.html
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allow a reviewing court to do so would be to allow an administrative decision 
maker to abdicate its responsibility to justify to the affected party, in a manner 
that is transparent and intelligible, the basis on which it arrived at a particular 
conclusion.  This would also amount to adopting an approach to 
reasonableness review focused solely on the outcome of a decision, to the 
exclusion of the rationale for that decision.  To the extent that cases such 
as Newfoundland Nurses [Newfoundland and Labrador Nurses’ Union v 
Newfoundland and Labrador (Treasury Board), 2011 SCC 62] and Alberta 
Teachers [Alberta (Information and Privacy Commissioner) v Alberta 
Teachers’ Association, 2011 SCC 61] have been taken as suggesting 
otherwise, such a view is mistaken. 

[38] The majority also clarified that “the internal rationality of a decision may be called into 
question if the reasons exhibit clear logical fallacies, such as circular reasoning, false 
dilemmas, unfounded generalizations or an absurd premise” (at para 104).  Ultimately, 
the decision-maker’s reasoning must “[add] up” (ibid).  Conclusory or summary 
statements are generally insufficient.  

[39] Academic discussion of Vavilov consistently confirms that Vavilov has set a slightly 
higher bar for administrative decision-makers than previously existed, by requiring that 
the decision be justified, rather than merely falling within a range of reasonable 
outcomes (see, for example, Paul Daly, “One Year of Vavilov” (2020) Ottawa Faculty of 
Law Working Paper No 2020-34, online:  SSRN <ssrn.com/abstract=3722312> (date 
accessed 23 March 2021)).  As well, more is expected of administrative decision-makers 
post-Vavilov, in respect of that justification.  The decision must be responsive to the 
parties’ arguments and evidence, and it must demonstrate that the decision-maker has 
applied its expertise, rather than relying on a presumption of expertise. 

[40] In the Hon David Stratas & David Williams, “The Bullet-Proof Administrative Decision-
Maker:  Maximizing the Chances of Surviving a Judicial Review” (26 October 2020), 
online:  SSRN <ssrn.com/ 
abstract=3719276> (date accessed 23 March 2021), Stratas JA and Williams agree 
that Vavilov emphasises the justification and contemporaneity requirements, stating that 
one of the controlling ideas of Vavilov is “that reasons for a decision are crucially 
important to judicial review of that decision” (at p 7), and that a “failure to provide 
adequate and rational reasons can be fatal on judicial review, even if the court takes no 
issue with the result” (ibid). 

[41] In Prof David Mullan, “Reasonableness Review Post-Vavilov:  An ‘Encomium for 
Correctness’, or Deference as Usual?” (19 October 2020), online (pdf):  Queen’s 
Law <clcw.queenslaw.ca/sites/clcw/files/files/David 
%20Mullan%20Vavilov%20and%20Reasonablenss%20Review%20-%20W 
ebsite.pdf> (date accessed 23 March 2021), Prof Mullan suggests that the majority’s 
insistence that a reasonableness review is a robust form of review, may be read as “an 
instruction to reviewing courts not to shy away from close scrutiny of the decision under 
review” (at p 13). 

[42] With respect to the second characteristic, the decision should be justifiable in light of the 
legal and factual constraints that bear upon the decision.  It is important to recognise that 
the context in which the decision is rendered constrains the decision-maker.  The 
Supreme Court of Canada provides a non-comprehensive list of some of the legal and 
factual elements that are generally relevant in determining reasonableness, each of 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc62/2011scc62.html
https://www.canlii.org/en/ca/scc/doc/2011/2011scc61/2011scc61.html
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which will vary in significance depending on the context.  Thus, where applicable, the 
decision should: 
• respect the governing statutory scheme (see Vavilov at paras 108-10); 
• accord with other relevant statutes and common law principles, or explain why they 

are not applicable (see paras 111-13); 
• be consistent with the modern approach to statutory interpretation—although the 

decision-maker’s particular insight into a statutory scheme may be relevant (see 
paras 115-24); 

• reflect the evidentiary record and general factual matrix (see paras 125-26); 
• meaningfully account for the key issues or central arguments raised (see paras 127-

28); 
• justify any departure from past practices or decisions (see paras 129-32); and 
• reflect the impact of the decision (see paras 133-35). 

[43] Another constraint identified by the majority in Vavilov related to the requirement to read 
the administrative decision in light of the record and with due sensitivity to the 
administrative setting.  The majority explained that the reviewing court should assess the 
decision-maker’s reasons in light of the institutional context and history of the 
proceedings, as these could explain possible shortcomings in the reasons.  A reviewing 
court should also be attentive to the application of specialised knowledge, expertise and 
experience by decision-makers, as demonstrated by their reasons, as this could explain 
initially puzzling outcomes or why a given issue was treated with less detail (see paras 
91-94). 

[44] Since the current case relates specifically to interpretation of a statutory provision, a 
closer look at Vavilov’s guidance regarding statutory scheme and principles of 
interpretation is warranted.  

[45] The majority indicated that, although a statutory scheme may give a decision-maker 
considerable discretion in making a particular decision, the decision must ultimately 
comply “with the rationale and purview of the statutory scheme under which it is 
adopted” and “accord with the purposes for which it was given” (at para 
108).  Furthermore, if the governing legislative scheme imposes more specific 
constraints that prescribe the exercise of discretion, the decision must accord with those 
constraints.  A reasonableness review does not allow “decision makers to arrogate 
powers to themselves that they were never intended to have” (at para 109). 

[46] With respect to the principles of statutory interpretation, the majority recognised that 
“reviewing courts are accustomed to resolving questions of statutory interpretation in a 
context in which the issue is before them at first instance or on appeal, and where they 
are expected to perform their own independent analysis and come to their own 
conclusions” (at para 115).  However, the majority indicated that “[r]easonableness 
review functions differently” (at para 116), explaining that decision-makers are not 
required to engage in the same formalistic statutory interpretation exercise that courts 
perform, and that the analysis may validly “take different forms” (at para 119), but 
concluded by stating (at para 120): 

But whatever form the interpretive exercise takes, the merits of an 
administrative decision maker’s interpretation of a statutory provision must be 
consistent with the text, context and purpose of the provision.  In this sense, 

https://www.canlii.org/en/ca/scc/doc/2019/2019scc65/2019scc65.html#par108


14 
 

the usual principles of statutory interpretation apply equally when an 
administrative decision maker interprets a provision.  . . .  Where the meaning 
of a statutory provision is disputed in administrative proceedings, the decision 
maker must demonstrate in its reasons that it was alive to these essential 
elements. 

 [47] Finally, the majority explained that sometimes, after reviewing the decision-
maker’s decision for consistency with the text, context and purpose of the 
provision, the reviewing court may conclude that there is only one reasonable 
interpretation.  

[48] What happens if there are no reasons from the decision-maker?  Where the duty of 
procedural fairness or the legislative scheme mandates that reasons be given to the 
affected party but none have been given, this failure will generally require the decision to 
be set aside and the matter to be remitted to the decision-maker.  But, in situations 
where reasons are not required, “it is possible for the record and the context to reveal 
that a decision was made on the basis of an improper motive or for another 
impermissible reason” (at para 137). 

[49] Thus, in situations where a decision-maker’s reasons do not explicitly interpret a 
relevant provision, but the reviewing court is able to discern the interpretation adopted by 
the decision-maker from the record, the reviewing court can review that interpretation 
and determine whether it is reasonable.  In determining the reasonableness of that 
interpretation, the reviewing court must review it in light of the relevant constraints upon 
the decision-maker, and thus will have to determine if the interpretation is consistent with 
the disputed provision’s text, context and purpose (see para 120).  If it is not, then the 
interpretation will be unreasonable. 

[50] Vavilov was quickly thereafter applied by the Supreme Court of Canada in Canada Post 
Corp v Canadian Union of Postal Workers, 2019 SCC 67.  In that case, Rowe J, for the 
majority, concluded that the appeals officer’s decision was reasonable.  He explained 
that the appeals officer “provided detailed reasons for his decision” (at para 30), which 
were “exemplary” and “cogently explain[ed]” (ibid) the rationale for his decision.  With 
respect specifically to the reasonableness of a decision-maker’s statutory interpretation 
of legislation, Rowe J explained that “the administrative decision maker must 
demonstrate in their reasons that they were alive to the ‘essential elements’ of statutory 
interpretation” (at para 42).  Ultimately, Rowe J concluded that the appeals officer used 
“well-established principles of statutory interpretation” (at para 66) to arrive at an 
interpretation “harmonious with the text, context and purpose of the provision” (ibid). 

Entertainment Software Association v. Society of Composers, Authors and Music Publishers of 

Canada, 2020 FCA 100 is another decision in which the court canvassed the principles 

established by Vavilov.  

 

4. Standard of Review – Appeals to an administrative body  

One of the issues not resolved by the Vavilov decision is whether a statutory appeal to another 

administrative body should be governed by the same principles as a legislated appeal to a court.  

https://www.canlii.org/en/ca/scc/doc/2019/2019scc67/2019scc67.html
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Some decisions have held that the framework prescribed by the Vavilov decision requires the 

administrative tribunal hearing the appeal to apply the principles in Housen v. Nikolaisen to the 

appeal. 

In Saskatchewan, at least, that issue has been determined by the decision in E.Z. Automotive Ltd. 

v City of Regina, 2021 SKCA 109. The court rejected the analysis that the framework prescribed 

by the Vavilov decision for appeals from a tribunal to a court also applies in an appeal to an 

administrative body.  Rather, the standard of review for such an appeal will be determined by 

normal principles of statutory interpretation: 

[73] In the result, it is my view that selecting the internal standard of review to be applied by 
the PAC calls for an analysis of the kind carried out in City Centre; that is, “[t]he standard of 
review should be determined by conducting a full exercise in statutory interpretation, which 
ultimately will answer what respective roles the Legislature intended the Committee and 
Board to fulfill” (at para 59). That interpretation must be in accordance with the modern 
principle codified in s. 2-10(1) of The Legislation Act.  

 
5. Standard of Review – Secondary Level of Appeal  

Another of the issues not resolved by Vavilov is how a court of appeal will review a court of 

Queen’s Bench decision which, in turn, reviewed a tribunal’s decision on a standard of review of 

reasonableness.  

That was addressed in Amalgamated Transit Union, Local 615 v. The City of Saskatoon, (2021 

SKCA 93. The court concluded that Vavilov had not changed the approach to such an appellate 

review.  

[93] Since Vavilov, this Court has discussed, considered and applied the reasonableness 
standard of review in numerous contexts, including the area of labour relations matters: see, 
for example, Service Employees International Union – West v Saskatchewan Health 
Authority, 2020 SKCA 113, 454 DLR (4th) 363 [SEIU-West]; The Real Canadian 
Superstores v United Food and Commercial Workers Union Local 1400, 2020 SKCA 102 
[Real Canadian Superstores]; and Teamsters Canada Rail Conference v Canadian National 
Railway Company, 2021 SKCA 62. I have relied heavily on these three decisions, their 
analysis of Vavilov and their approach to reasonableness review.  
[94] At paragraph 24 of Real Canadian Superstores, this Court confirmed that Dr. Q v 
College of Physicians and Surgeons of British Columbia, 2003 SCC 19 at para 43, [2003] 1 
SCR 226 [Dr. Q.], continues to apply. In Dr. Q., the Supreme Court held that “[t]he role of the 
Court of Appeal was to determine whether the reviewing judge had chosen and applied the 
correct standard of review, and in the event she had not, to assess the administrative body’s 
decision in light of the correct standard of review, reasonableness” (at para 43).  



16 
 

[95] The effect of Dr. Q. means that an appellate court asks not only whether the Chambers 
judge identified the appropriate standard of review, but also whether the judge applied it 
correctly. This requires an appellate court to conduct its own review of the tribunal decision 
in question in order to determine whether the Chambers judge decided the matter correctly 
according to the standard of review in play. In other words, I must repeat the Chambers 
judge’s exercise of determining whether the Refusal Decision is reasonable. An added 
wrinkle, however, is that the Chambers judge did not have the benefit of Vavilov, which 
arguably requires a more robust review than that contemplated by Dunsmuir v New 
Brunswick, 2008 SCC 9, [2008] 1 SCR 190.  

 

6. Scrutiny of an administrative decision as a “discretionary” decision  

Strom v Saskatchewan Registered Nurses Association, 2020 SKCA 112 

Nurse Strom posted comments on her Facebook page expressing concerns about the care that her 

grandfather had received. The nurses at the facility which provided the care to her grandfather 

filed a complaint. She was found guilty of unprofessional conduct by the discipline committee. 

That decision was quashed by the Court of Appeal. The court concluded that the discipline 

committee had failed to properly assess whether the off-duty conduct was unprofessional. The 

court also found that the decision was inconsistent with Ms. Strom’s freedom of expression 

guaranteed by section 2 of the Charter.  

The court rejected the argument that off-duty conduct could only be unprofessional if the 

conduct would be reprehensible regardless of whether the person charged was a professional. 

Rather, the issue was whether the impugned conduct was such that it would have a sufficiently 

negative impact on the ability of the professional to carry out their professional duties or on the 

profession to constitute misconduct. 

The court also rejected the argument that unprofessional conduct could not be found unless the 

conduct affected nurses as a collective group. Strom argued that as her comments only related to 

nurses who worked at the facility caring for her grandfather, the conduct only affected a 

particular group of nurses, not the nursing profession as a whole.  

The court concluded that determining whether specific conduct constituted unprofessional 

conduct was a discretionary decision, and should be analyzed using the principles related to 

discretionary decisions, rather than whether the finding constituted palpable and overriding error. 

The court rejected the argument that the principles in Vavilov meant that a standard of palpable 
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and overriding error applied unless there was an extricable error of law which would call for the 

application of the correctness standard. 

Having concluded that the decision whether off-duty conduct was unprofessional was a 

discretionary decision, the court concluded that it would determine if that discretion was 

exercised in accordance with the appropriate principles. The court found that the failure to 

consider the appropriate considerations was an error of law which resulted in the decision being 

quashed.  

[105] To reiterate, this does not mean that the Discipline Committee has unfettered 
discretion. No discretionary power is unlimited. As explained above, off-duty conduct is 
not professional misconduct absent the necessary nexus with the profession and thus 
with the purposes of the Act. Indeed, that is true of any kind of matter, conduct or thing 
alleged to constitute misconduct. As Cameron J.A. elegantly put the matter in Rimmer at 
paragraph 58, “the powers in issue are discretionary and therefore fall to be exercised as 
the judge vested with them thinks fit, having regard for such criteria as bear upon their 
proper exercise”. For the reasons I will now explain, it is by failing to act in accordance 
with this principle that the Discipline Committee committed an error of law in this case. 

[111] I would first note that the issue under this ground is not whether the Discipline 
Committee could have found Ms. Strom guilty of professional misconduct. Nor is it 
whether this Court would have done so. It is whether the Discipline Committee failed to 
accord any or sufficient weight to relevant criteria. Cast in the language of the standard 
of review, the issue is whether the Discipline Committee failed to apply or misapplied the 
criteria governing the exercise of its discretion, thereby committing an error of law. 

[128] In the result, and with respect, I conclude that the Discipline Committee erred in 
principle by failing to accord sufficient or any weight to important criteria that governed 
the exercise of their discretion. Its analysis was one dimensional, referring repeatedly to 
the fact that Ms. Strom made critical comments on social media rather than through 
proper channels. It did not reflect the complete contextual inquiry necessary to 
determine whether professional misconduct had been made out on the evidence. 

The court listed a number of factors which the court concluded the discipline committee was 

required to consider and concluded that they were not adequately considered by the discipline 

committee.  

Those included: 

• The tone, content and purpose of the Facebook postings; 

• The posts addressed broader policy issues related to the availability of appropriate care 
for palliative patients; 

• Some aspects of the post were complimentary of the care provided; 

• In the posts Ms. Strom self-identified as a grieving family member; 
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• The comments were expressive and the discipline committee were required to consider 
the application of section 2 of the Charter; 

• There were few recipients involved in the post. 

The court also concluded that the decision failed to consider the appropriate contextual factors in 

considering the application of the Charter. The court listed a number of contextual features that 

the discipline committee might be required to consider: 

[155] This, then, was the Discipline Committee’s approach to assessing whether public 
expression by a registered nurse warrants SRNA discipline. Accordingly, it is subject to 
the second aspect of the proportionality analysis described in Groia, and with the 
greatest respect, does not pass muster. To paraphrase Groia, the Discipline Committee 
did not adopt an approach that provided for the consideration of the “full panoply of 
contextual factors” particular to Ms. Strom’s case before deciding she should be 
disciplined despite the infringement of her right of free expression. The correct approach 
to assessing whether speech relating to healthcare constitutes professional misconduct 
would account for the unique circumstances of each case — such as what the registered 
nurse said, the context in which they said it and the reason it was said — thereby 
enabling the Discipline Committee to accurately gauge the value of the impugned 
speech. The relevant contextual factors might include, without limitation: 

(a) whether the speech was made while the nurse charged was on duty or was 
otherwise acting as a nurse; 

(b) whether the nurse charged identified themself as a registered nurse; 
(c) the extent of the professional connection between the nurse charged and the 

nurses or institution the nurse charged has criticized; 
(d) whether the speech related to services provided to the nurse charged or their 

family or friends; 
(e) whether the speech was the result of emotional distress or mental health issues; 
(f) the truth or fairness of any criticism levied by the nurse charged; 
(g) the extent of the publication and the size and nature of the audience; 
(h) whether the public expression by the nurse was intended to contribute to social or 

political discourse about an important issue; and 
(i) the nature and scope of the damage to the profession and the public interest. 

The court concluded that the decision failed to recognize the benefits of criticizing public 
services and that the ability to criticize the healthcare system is in the public interest. 

[168] The denial of the right to speak in these circumstances is important. Proportionality, of 
course, is not concerned solely with the severity of the impact on Charter rights. It is 
concerned with the balance between rights and objectives. As noted above, there was 
evidence that some nurses and other staff at St. Joseph’s were angry and upset. There 
was, however, no evidence that the fact these nurses took offence negatively impacted 
the broader public interest or the public standing of the profession or, indeed, of St. 
Joseph’s and its staff. It bears repeating that speech cannot be unduly constrained to 
avoid offending others. Nor is there any evidence that punishing Ms. Strom would have a 
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salutary effect, other than, perhaps, by providing some satisfaction to some staff at St. 
Joseph’s. 

[169] For all of these reasons, the Discipline Committee was incorrect in finding that the 
infringement of Ms. Strom’s Charter right to freedom of expression was justified. Having 
considered all of the relevant contextual factors, I have reached the opposite conclusion. 
The DC Decision unjustifiably infringed Ms. Strom’s Charter right to freedom of 
expression. 

My comments: I think that the Charter analysis follows the principles established by previous 

decisions such as Groia and Doré.   If the court had limited its analysis to the Charter issue, I 

don’t think there would be much basis to criticize the decision. 

However, I have substantial difficulty with the court’s analysis that a determination that specific 

facts constitute professional misconduct is a discretionary decision, and its approach to 

addressing as an issue of law whether the discipline committee applied all of the factors which 

the court determines were relevant in reaching its conclusion.  I think what this allowed the court 

to do was to circumvent the Vavilov approach, and allowed the court to adopt a correctness 

analysis to the merits of the decision, although not addressing it as such. It allowed the court to 

determine the ethical standards for the nursing profession, rather than leaving that determination 

to the nursing profession itself. 

What isn’t clear is whether the court would review all decisions which conclude that specific 

conduct is unprofessional as discretionary decisions, or whether it applies only to off-duty 

conduct.  I don’t identify a principled basis to analyze off-duty conduct and on-duty conduct 

using different principles.  The analysis that a decision that specific facts constitute 

unprofessional conduct is a discretionary decision is inconsistent with other decisions which 

have stated that this is an objective determination (e.g. Daignault (Re), 2020 LSBC 18). It is also 

inconsistent with the Alberta Court of Appeal’s statements in Al-Ghamdi v. College of 

Physicians and Surgeons of Alberta, 2020 ABCA 71 and Yee v Chartered Professional 

Accountants of Alberta, 2020 ABCA 98 that “Important questions of mixed fact and law calling 

for deference by a reviewing court will often include i) the standard of practice the profession 

expects in any particular case, and ii) whether, on the facts, the professional subject to discipline 

has met that standard.”  

I also think that the court’s analysis is inconsistent with the analysis in Mirolo v. College of 

Physicians and Surgeons of Newfoundland and Labrador, 2021 NLSC 12. 
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Paul Daly, in his article One year of Vavilov commented: 

With respect, I think the introduction of a third standard to the Housen v Nikolaisen 
framework adopted by the majority in Vavilov is an unhelpful gloss on Vavilovian 
administrative law. For one thing, the definition of professional standards can easily be 
classified as a mixed question of fact and law or a question of fact subject to review only for 
palpable and overriding error. For another thing, this common sense conclusion is supported 
by the legislative direction that the definition of professional standards for nurses in 
Saskatchewan is a question of fact: even if it is, in reality, a mixed question of fact and law, 
nothing turns on this fine distinction for the purposes of the Housen v Nikolaisen framework, 
as palpable and overriding error is the applicable standard regardless. Furthermore and 
perhaps fundamentally, Vavilov was designed to simplify Canadian administrative law. 
Introducing a third standard of review is anathema to the policy of simplification underlying 
Vavilov 

 
7. Statutory Appeals - What Constitutes an Extricable Question Of Law?  

Abrametz v Law Society of Saskatchewan, 2020 SKCA 81 (currently on appeal to the SCC) 

The court overturned the decision of the discipline committee, which had concluded that the 

delay in dealing with the discipline had not resulted in sufficient prejudice that a stay should be 

ordered based upon an abuse of process. 

In doing so it concluded that the interpretation of the Law Society Rules and the Code of 

Professional Conduct was an extricable question of law, to be reviewed on a standard of 

correctness. 

The court also concluded that it would review the facts found by the discipline committee related 

to the delay application on a standard of palpable and overriding error.  However, the conclusion 

whether those facts constituted an abuse of process which justified a stay was a question of law. 

Germain v Saskatchewan Government Insurance, 2021 SKCA 88 

The statute limited appeals from the Automobile Injury Appeal Commission to “questions of 

law”. The court concluded that the following arguments made by the appellant raised a question 

of law:  

• The allegation that the tribunal was biased involved a question of law  

• The assertion that the tribunal considered evidence that was not properly admissible raised a 

question of law. 
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• The assertion that the tribunal made findings of fact by disregarding relevant evidence raised 

a question of law.  

• The assertion that the tribunal incorrectly interpreted the statute raised a question of law 

Silzer v Saskatchewan Government Insurance, 2021 SKCA 59 

[24] …[A] finding of fact may be grounded in an error of law, as will be the case, for 
example, when a finding: (a) is based on no evidence; (b) is made on the basis of 
irrelevant evidence or in disregard of relevant evidence; or, (c) is based on an irrational 
inference of fact. 

Mosten Investments LP v The Manufacturers Life Insurance Company (Manulife Financial), 

2021 SKCA 36 

The court commented that the interpretation of a standard form contract raised a question of law, 

in part because one factor which differentiates a question of law from a question of mixed fact 

and law is whether the decision has precedential value and will be applicable to future disputes 

between other parties.  

In doing so, it referenced the statement of Rothstein, J. in Sattva Capital Corp. v Creston Moly 

Corp., 2014 SCC 53: 

[51]      The purpose of the distinction between questions of law and those of mixed 
fact and law further supports this conclusion. One central purpose of drawing a 
distinction between questions of law and those of mixed fact and law is to limit 
the intervention of appellate courts to cases where the results can be expected to 
have an impact beyond the parties to the particular dispute. It reflects the role of 
courts of appeal in ensuring the consistency of the law, rather than in providing a 
new forum for parties to continue their private litigation. For this reason, Southam 
identified the degree of generality (or “precedential value”) as the key difference 
between a question of law and a question of mixed fact and law. The more 
narrow the rule, the less useful will be the intervention of the court of appeal: 

If a court were to decide that driving at a certain speed on a certain 
road under certain conditions was negligent, its decision would not 
have any great value as a precedent. In short, as the level of 
generality of the challenged proposition approaches utter particularity, 
the matter approaches pure application, and hence draws nigh to 
being an unqualified question of mixed law and fact. See R. P. 
Kerans, Standards of Review Employed by Appellate Courts (1994), 
at pp. 103-108. Of course, it is not easy to say precisely where the 
line should be drawn; though in most cases it should be sufficiently 
clear whether the dispute is over a general proposition that might 
qualify as a principle of law or over a very particular set of 
circumstances that is not apt to be of much interest to judges and 
lawyers in the future. [para. 37] 
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 Diaz-Rodriguez v. British Columbia (Police Complaint Commissioner), 2020 BCCA 221 

The court commented: 

In the present case, the judge considered the prejudice to Constable Diaz in the context of 
the public interest in a fair administrative process, but did not balance that interest against 
the competing public interest in having the incident reviewed at a public hearing. As noted 
above, failing to apply one aspect of a test constitutes an extricable error of law to be 
reviewed on a standard of correctness. 

Howe v. Nova Scotia Barristers’ Society, 2019 NSCA 81 

The statute only provided an appeal to the court on a question of law. The court concluded 
that this limited the court to determining whether there was “no evidence” in relation to a 
decision made by the panel. The court could not consider the Panel’s assessment of 
credibility, factual findings, or inferences drawn from the facts – unless they were arbitrary 
and based on no evidence. 

Thomas v Quinlan, 2020 SKCA 82 

[32] That said, a finding of fact may ground an error of law where that finding is (a) based on 
no evidence, (b) made on the basis of irrelevant evidence, in disregard of relevant 
evidence, or upon a mischaracterization of relevant evidence, or (c) based on an 
unfounded or irrational inference of fact: P.S.S. Professional Salon Services Inc. v 
Saskatchewan (Human Rights Commission), 2007 SKCA 149 at para 68, [2008] 5 WWR 
440 [P.S.S. Professional] (leave to appeal to the SCC dismissed, 2008 CanLII 
32715); Murphy v Saskatchewan Government Insurance, 2008 SKCA 57 at para 5, 
[2008] 7 WWR 401; Saskatchewan Government Insurance v Royer, 2012 SKCA 42, 393 
Sask R 69; and Hilmoe v Hilmoe, 2018 SKCA 92 at para 8, [2019] 1 WWR 118 (leave to 
appeal to the SCC dismissed, 2019 CanLII 50902). 

 

8. Statutory Appeal - What Constitutes Palpable And Overriding Error? 

Hydro-Québec v. Matta, 2020 SCC 37 

The Supreme Court of Canada overturned the decision of the Québec Court of Appeal for two 

reasons.  Firstly, the Court of Appeal had overturned the trial court on an issue of mixed fact and 

law without identifying the palpable and overriding error in the trial court’s fact finding.  There 

had not been a palpable and overriding error. 

The court commented on what is required for an appellate court to overturn a lower court’s 

finding of fact or mixed fact and law on the basis that there was a palpable and overriding error. 

https://www.canlii.org/en/sk/skca/doc/2007/2007skca149/2007skca149.html
https://www.canlii.org/en/sk/skca/doc/2007/2007skca149/2007skca149.html#par68
https://www.canlii.org/en/ca/scc-l/doc/2008/2008canlii32715/2008canlii32715.html
https://www.canlii.org/en/ca/scc-l/doc/2008/2008canlii32715/2008canlii32715.html
https://www.canlii.org/en/sk/skca/doc/2008/2008skca57/2008skca57.html
https://www.canlii.org/en/sk/skca/doc/2008/2008skca57/2008skca57.html#par5
https://www.canlii.org/en/sk/skca/doc/2012/2012skca42/2012skca42.html
https://www.canlii.org/en/sk/skca/doc/2018/2018skca92/2018skca92.html
https://www.canlii.org/en/sk/skca/doc/2018/2018skca92/2018skca92.html#par8
https://www.canlii.org/en/ca/scc-l/doc/2019/2019canlii50902/2019canlii50902.html
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[33] Absent a palpable and overriding error, an appellate court must refrain from interfering 
with findings of fact and findings of mixed fact and law made by the trial judge: Housen 
v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at paras. 10-37; Benhaim v. 
St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352. An error is palpable if it is plainly seen 
and if all the evidence need not be reconsidered in order to identify it, and is overriding if 
it has affected the result: H.L. v. Canada (Attorney General), 2005 SCC 25, [2005] 
1 S.C.R. 401, at paras. 55-56 and 69-70; Salomon v. Matte-Thompson, 2019 SCC 14, 
[2019] 1 S.C.R. 729, at para. 33. As Morissette J.A. so eloquently put it in J.G. v. 
Nadeau, 2016 QCCA 167, at para. 77, [TRANSLATION] “a palpable and overriding error is 
in the nature not of a needle in a haystack, but of a beam in the eye. And it is impossible 
to confuse these last two notions”: quoted in Benhaim, at para. 39. The beam in the eye 
metaphor not only illustrates the obviousness of a reviewable error, but also connotes a 
misreading of the case whose impact on the decision is plain to see. 

[34] The respondents submit that in itself the intervention of a court of appeal with regard to 
findings of fact or of mixed fact and law presupposes, at least implicitly, that the court 
first identified a palpable and overriding error. I disagree. The appellate court must point 
to a palpable and overriding error before such an intervention; otherwise, this Court, if it 
does not identify a reviewable error, must restore the trial judge’s decision: Schwartz v. 
Canada, [1996] 1 S.C.R. 254, at para. 36; H.L., at paras. 56 and 70; Quebec (Director of 
Criminal and Penal Prosecutions) v. Jodoin, 2017 SCC 26, [2017] 1 S.C.R. 478, at 
para. 51; Salomon, at paras. 109-10, per Côté J., dissenting, but not on this 
point; Modern Cleaning Concept Inc. v. Comité paritaire de l’entretien d’édifices publics 
de la région de Québec, 2019 SCC 28, at para. 71, per Côté, Brown and Rowe JJ., 
dissenting, but not on this point. The role of this deferential standard of review would not 
be fulfilled if every intervention for which no justification was given had to be assumed to 
be implicitly consistent with it. It would be desirable for an appellate court to precisely 
identify the palpable and overriding errors in respect of which it is intervening; but in 
every case, it must be clear from the court’s reasons that it has applied the appropriate 
standard of review. 

Quadrexx Hedge Capital Management Ltd. v. Ontario Securities Commission, 2020 ONSC 4392 

(Div. Ct.) 

The court discussed its approach to reviewing a decision of the Ontario Securities Commission, 

and how that had been changed by the Vavilov decision. 

In doing so, it clarified how it would determine whether there was a palpable and overriding 

error of fact or mixed fact and law, and how it would review issues of alleged breaches of 

principles of fairness on a standard of correctness. 

The court’s statement of the standard of review was:  

[78] Where the ground of appeal raises a question of fact, the appellate court must pay 
substantial deference to it. Here, the appellate court cannot set the decision aside simply 
because it views the evidence as showing a different probability from that found below. 
Before it may properly interfere, the appellate court must conclude that the submitted 
error amounts to a “palpable and overriding error”. The word “palpable” means “clear to 
the mind or plain to see”, and “overriding” means “determinative” in the sense that the 
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error “affected the result”.12 The Supreme Court has held that other formulations 
capture the same meaning as “palpable error”: “clearly wrong”, “unreasonable” or 
“unsupported by the evidence”.  

[79] Examples of palpable error include: (a) findings made in the complete absence of 
evidence (this could also amount to an error in law); (b) findings made in conflict with 
accepted evidence; (c) findings based on a misapprehension of the evidence; (d) 
findings of fact, drawn from primary facts, that are a result of speculation rather than 
inference; and (e) findings of fact based on evidence that has no evidentiary value 
because it has been rejected by the trier of fact.  

[80] Matters of mixed fact and law lie along a spectrum; where the error of the decision-
maker can be traced to a clear error in principle, it may be characterized as an error of 
law and subjected to a standard of correctness; where the legal principle is not readily 
extricable, then the matter is subject to standard of palpable and overriding error.  

Pentastar Transport Ltd. v. FCA US LLC, 2020 FC 367  

The court referenced the earlier decision of the Federal Court of Appeal in determining the 

standard of review to be applied in the context of a statutory appeal, post Vavilov.  

[47]   The Federal Court of Appeal has provided a consistent definition of palpable and 
overriding error. In Mahjoub v Canada (Citizenship and Immigration), 2017 FCA 157, 
[2017] FCJ No 726 (QL) [Mahjoub], the Court of Appeal reiterated the definition and 
provided additional guidance (at paras 61-65): 
[61]  Palpable and overriding error is a highly deferential standard of 

review: Benhaim v. St. Germain, 2016 SCC 48, [2016] 2 S.C.R. 352 at 
para. 38; H.L. v. Canada (Attorney General), 2005 SCC 25, [2005] 1 
S.C.R. 401. When arguing palpable and overriding error, it is not 
enough to pull at leaves and branches and leave the tree standing. 
The entire tree must fall. See Canada v. South Yukon Forest 
Corporation, 2012 FCA 165, 431 N.R. 286 at para. 46, cited with 
approval by the Supreme Court in St. Germain, above. 

[62]  “Palpable” means an error that is obvious. Many things can qualify 
as “palpable.” Examples include obvious illogic in the reasons (such 
as factual findings that cannot sit together), findings made without any 
admissible evidence or evidence received in accordance with the 
doctrine of judicial notice, findings based on improper inferences or 
logical error, and the failure to make findings due to a complete or 
near-complete disregard of evidence. 

[63]  But even if an error is palpable, the judgment below does not 
necessarily fall. The error must also be overriding. 

[64]  “Overriding” means an error that affects the outcome of the case. It 
may be that a particular fact should not have been found because 
there is no evidence to support it. If this palpably wrong fact is 
excluded but the outcome stands without it, the error is 
not “overriding.” The judgment of the first-instance court remains in 
place. 
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[65]  There may also be situations where a palpable error by itself is 
not overriding but when seen together with other palpable errors, the 
outcome of the case can no longer be left to stand. So to speak, the 
tree is felled not by one decisive chop but by several telling ones. 

[66]  Often those alleging palpable and overriding error submit that a first-
instance court forgot, ignored, misconceived or gave insufficient 
weight to evidence because it did not mention the evidence in its 
reasons. Before us, Mr. Mahjoub frequently makes that submission. 
But a non-mention in reasons does not necessarily lead to a finding 
of palpable and overriding error. 

[67]  For one thing, first-instance courts benefit from a rebuttable 
presumption that they considered and assessed all of the material 
placed before them: Housen at para. 46. 

[68]  Further, when an appellate court considers a submission 
of palpable and overriding error, often it focuses on the reasons of the 
first-instance court. But its reasons are to be viewed in context and 
construed in light of both the evidentiary record before it and the 
submissions made to it: R. v. R.E.M., 2008 SCC 51, [2008] 3 S.C.R. 3 
at paras. 35 and 55. Although the reasons may not mention a 
particular matter or a particular body of evidence, the evidentiary 
record and the context may shed light on why the first-instance court 
did what it did. They may also confirm that although a matter is not 
mentioned in the reasons, it was nevertheless within the court’s 
contemplation and considered by it. 

[70]  Palpable and overriding error is often best defined by describing 
what it is not. If an appellate court had a free hand, it might weigh the 
evidence differently and come to a different result. It might be inclined 
to draw different inferences or see different factual implications from 
the evidence. But these things, without more, do not rise to the level 
of palpable and overriding error. 

 

9. Standard of Review – Penalty Orders  

The consensus of court decisions that have addressed the issue appears to accord considerable 

deference to a regulatory body’s penalty decisions, similar to what it did pre-Vavilov.  The 

standard appears to be similar to the standard used by appellate courts in reviewing a criminal 

sentence imposed by a lower court. 

• Mitelman v. College of Veterinarians of Ontario, 2020 ONSC 6171 
• Hancock v College of Registered Nurses of Manitoba, 2021 MBCA 20 
• Olivier c. Cayer, 2020 QCCQ 206 
• Zuk v Alberta Dental Association and College, 2020 ABCA 162 
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10. Issues not resolved by Vavilov 
 
Issues Not Resolved by Vavilov (Paul Daly) 2020 CanLIIDocs 3615,  

• Internal Statutory Appeals 
• The Standard of Review on Questions of Procedural Fairness 
• Arbitration Appeals 
• Judicial Review for Charter Compliance (e.g. is Doré v. Barreau du Québec, 2012 SCC 12 still 

good law) 
Other issues that I think are not resolved by Vavilov: 

• To what extent will a discipline committee’s decision that proven conduct constitutes 
unprofessional conduct be given deference? Must there be evidence of that that standard is? 
(Hesje v Law Society of Saskatchewan, 2015 SKCA 2) 

• What is the approach to a review of decisions with a discretionary element (e.g. penalty 
decisions)?  
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