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I. Part One: Understanding why cultural safety is needed and unpacking cultural safety 

1. History of Indigenous peoples’ engagement with colonial law & regulatory bodies 

The need for reconciliation is great in Canada, given historic measures by the Canadian 
government to eliminate the rights, governments, culture, resources, lands, languages, and 
institutions of Indigenous people, and thereby assimilate them into mainstream European 
culture. These measures included the government seizing lands, forcibly moving populations 
onto reserves, eliminating Indigenous governments and instituting band councils with very 
limited powers, banning Indigenous languages, forbidding social and spiritual practices, 
restricting movement off reserves, making illegal any funding that would allow Indigenous 
peoples to go to court to prove aboriginal rights, and separating children from their families and 
putting them into residential schools or fostering them with non-Indigenous families. The result 
has been trauma, health inequities, and social inequities. This results in an ongoing requirement 
not only for a process of reconciling Indigenous and Crown sovereignty and ownership of lands, 
but also in an analysis of how regulatory jurisdiction operates to ensure the wellbeing of all of 
those in Canada.  

Canadian Governments have several legal documents and agreements that structure their role 
in reconciliation with Indigenous peoples. These include, but are not limited to, Section 35(1) of 
the Constitution Act, 1982, Treaties, The Truth and Reconciliation reports and “Calls to Action,” 
and a federal statute, the United Nations Declaration on the Rights of Indigenous Peoples Act, 
SC 2021, c. 14 (the “Act” or the “UNDRIP Act”), which operates to give domestic effect to the 
United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”).  

a. Section 35(1) 

Section 35(1) of the Constitution Act, 1982 reads as follows:  

The existing Aboriginal and treaty rights of the Aboriginal peoples of Canada are hereby 
recognized and affirmed.1 

This section has significant implications for all Canadian governments, including regulators, 
because it affirms Crown obligations and imparts on the Crown obligations, responsibilities, and 
duties to uphold Aboriginal rights and treaties as a fiduciary obligation.2 R v Sparrow, the 
leading case on the interpretation of section 35(1), considers, in particular, the relationship 
between section 35(1) and the relationship of regulatory bodies to Indigenous peoples:  

By giving aboriginal rights constitutional status and priority, Parliament and the provinces 
have sanctioned challenges to social and economic policy objectives embodied in 
legislation to the extent that aboriginal rights are affected. Implicit in this constitutional 
scheme is the obligation of the legislature to satisfy the test of justification. The way in 
which a legislative objective is to be obtained must uphold the honour of the Crown and 
must be in keeping with the unique contemporary relationship, grounded in history and 
policy, between the Crown and Canada’s aboriginal peoples. The extent of legislative or 

 
1 Constitution Act, 1982, s 35(1), being Schedule B to the Canada Act 1982 (UK), 1982, c 11, online: Justice Laws 
<https://laws-lois.justice.gc.ca/eng/const/page-13.html#h-53>. 
2 John Borrows, Canada’s Indigenous Constitution (Toronto: University of Toronto Press, 2010) at 186; R v Sparrow, 
[1990] 1 RCS, at 1109, online: <https://scc-csc.lexum.com/scc-csc/scc-csc/en/609/1/document.do>. 
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regulatory impact on an existing aboriginal right may be scrutinized so as to ensure 
recognition and affirmation.3 

b. Treaties 

Indigenous peoples have occupied their traditional territories throughout what is currently 
known as Canada and have owned and governed these territories pursuant to their own 
Indigenous legal and social orders, for thousands of years before the arrival of Europeans. The 
Imperial Crown, however, asserted sovereignty over what is now known as Canada, and, as 
between itself and other European nations, the Crown acquired sovereignty over 
Saskatchewan. The area known as Saskatchewan “include[s] lands from Treaty 2 (1871) and 
Treaty 7 (1877),” as well as “five major historical or numbered treaties . . . [which] are Treaty 
4 (1874), Treaty 5 (1875–76), Treaty 6 (1876), Treaty 8 (1899–1900), and Treaty 10 (1906–
07)[.]”4 These treaties apply to all who live in Saskatchewan.  As an example, Treaty 6, between 
the Cree and Her Majesty the Queen in 1876, provides,  

 And the undersigned Chiefs on their own behalf and on behalf of all other Indians 
inhabiting the tract within ceded, do hereby solemnly promise and engage to strictly 
observe this treaty, and also to conduct and behave themselves as good and loyal 
subjects of Her Majesty the Queen. 

They promise and engage that they will in all respects obey and abide by the law, and 
they will maintain peace and good order between each other, and also between 
themselves and other tribes of Indians, and between themselves and others of Her 
Majesty’s subjects, whether Indians or whites, now inhabiting or hereafter to inhabit 
any part of the said ceded tracts […]5 

While interpretations of these treaties are disputed, retired Crown Prosecutor and Defence 
Attorney Harold Johnson points out, this clause of Treaty 6 is read to mean that 

We [The First Peoples of Treaty Six Territory] not only retained jurisdiction to maintain 
peace and good order amongst ourselves; the treaty went further than that and granted 
the power to maintain peace and good order between ourselves and other tribes 
of Indians, and between ourselves and others of Her Majesty’s subjects, whether 
Indians or whites, then inhabiting or thereafter to inhabit any part of the said ceded 
tracts.6 

Harold Johnson continues, “The treaties with the Queen did not give Canada jurisdiction over 
us. The treaties gave Canada the right to exist.”7 As a consequence, many Indigenous peoples in 

 
3 R v Sparrow, [1990] 1 RCS, at 1109, online: <https://scc-csc.lexum.com/scc-csc/scc-csc/en/609/1/document.do>. 
4 University of Saskatchewan, “Indigenous Treaty Rights,” online: 
<https://teaching.usask.ca/indigenoussk/import/indigenous_treaty_rights.php>. 
5 1876 Treaty No 6 between Her Majesty the Queen and the Plain and Wood Cree Indians and other Tribes of 
Indians at Fort Carlton, Fort Pitt and Battle River with Adhesions, (Ottawa: Queen’s Printer and Controller of 
Stationary, 1966), online Government of Canada <https://www.rcaanc-
cirnac.gc.ca/eng/1100100028710/1581292569426#chp1>. 
6 Harold Johnson, Peace and Good Order: The Case for Indigenous Justice in Canada, 87-90. 
7 Harold Johnson, Peace and Good Order: The Case for Indigenous Justice in Canada, 87-90. 

https://www.rcaanc-cirnac.gc.ca/eng/1100100028710/1581292569426#chp1
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Saskatchewan argue that they were never conquered, nor did they cede or surrender their 
territories or their sovereignty.8  

c. Findings of the Truth and Reconciliation Commission  

The Truth and Reconciliation Commission (TRC) was established as part of a legal settlement, 
the Indian Residential Schools Settlement Agreement (the “Agreement”). The Agreement was 
“the largest class-action settlement in Canadian history” and “began to be implemented in 
2007.”9 The parties to the Agreement were Survivors, the Government of Canada, the Assembly 
of First Nations and Inuit Representatives, and the church bodies that had run the residential 
schools.10 As described in the TRC’s mandate, one of the main goals of the TRC was to issue “a 
report including recommendations”11  to the government, where recommendations are defined 
as “further measures as [the TRC] considers necessary for the fulfillment of the Truth and 
Reconciliation Mandate and goals […].”12 In other words, abiding by these recommendations is 
central to Canada’s fulfillment of the Agreement.  

There are numerous recommendations from the Truth and Reconciliation Commission that 
apply to the field of administrative law, and, specifically, to tribunals and regulators. Some of 
the Calls to Action are broader in their application. For example, the Calls to Action report 
includes full sections on Child Welfare, Education, Language and Culture, Health, Justice, Equity 
for Aboriginal People in the Legal System, Professional Development and Training for Public 
Servants, Education for Reconciliation, Youth Programs, Museums and Archives, 
Commemoration, Media and Reconciliation, Sports and Reconciliation, and Business and 
Reconciliation.13 However, the Calls to Action also include specific goals that apply to regulators 
and tribunals more broadly,  including,  

40. We call on all levels of government, in collaboration with Aboriginal people, to create 
adequately funded and accessible Aboriginal-specific victim programs and services with 
appropriate evaluation measures. 

[...] 

42. We call upon the federal, provincial, and territorial governments to commit to the 
recognition and implementation of Aboriginal justice systems in a manner consistent with 
the Treaty and Aboriginal right of Aboriginal peoples, the Constitution Act, 1982, and the 

 
8 Harold Johnson, Peace and Good Order: The Case for Indigenous Justice in Canada, 87-90; Michael Asch, 
“Confederation Treaties and Reconciliation: Stepping Back into the Future,” in Michael Asch, John Borrows, and 
James Tully, eds, Resurgence and Reconciliation: Indigenous-settler Relations and Earth Teachings (Toronto: U of 
Toronto P, 2018) at 38. 
9 Government of Canada, “Truth and Reconciliation Commission of Canada,” (11 June 2021), online: Government of 
Canada <https://www.rcaanc-cirnac.gc.ca/eng/1450124405592/1529106060525>. 
10 Indian Residential School Settlement Agreement, online (pdf): Residential School Settlement 
<https://www.residentialschoolsettlement.ca/IRS Settlement Agreement- ENGLISH.pdf>. 
11 “Schedule ‘N’” to the Indian Residential School Settlement Agreement at 2, online (pdf): Residential School 
Settlement <https://www.residentialschoolsettlement.ca/SCHEDULE_N.pdf>. 
12 “Schedule ‘N’” to the Indian Residential School Settlement Agreement at 2, online (pdf): Residential School 
Settlement <https://www.residentialschoolsettlement.ca/SCHEDULE_N.pdf>. 
13 Truth and Reconciliation Commission, “Calls to Action,” (Winnipeg: Truth and Reconciliation Commission, 2015), 
online: <https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Calls_to_Action_English2.pdf>. 

https://www.residentialschoolsettlement.ca/IRS%20Settlement%20Agreement-%20ENGLISH.pdf
https://www.residentialschoolsettlement.ca/SCHEDULE_N.pdf
https://www.residentialschoolsettlement.ca/SCHEDULE_N.pdf
https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Calls_to_Action_English2.pdf
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United Nations Declaration on the Rights of Indigenous Peoples, endorsed by Canada in 
November 2012. 

[…] 

57. We call upon federal, provincial, territorial, and municipal governments to provide 
education to public servants on the history of Aboriginal peoples, including the history 
and legacy of residential schools, the United Nations Declaration on the Rights of 
Indigenous Peoples, Treaties and Aboriginal rights, Indigenous law, and Aboriginal-Crown 
relations. This will require skills-based training in intercultural competency, conflict 
resolution, human rights, and anti-racism.14 

Consequently, the TRC “Calls to Action” are foundational to moving forward for regulatory law 
across Canada. As will be evident from the below discussion of case law, the TRC findings 
continue to be a highly relevant source of information for tribunal decision-making. Moreover, 
they also form an important basis upon which regulatory bodies can make concerted changes 
to the ways that they relate to Indigenous peoples.  

d. UNDRIP 

Another important authority that shapes tribunal interactions with Indigenous Peoples is the 
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). In 2007, the General 
Assembly endorsed UNDRIP.15 On June 21, 2021, Canada enacted the UNDRIP Act.16 This Act 
requires that the Government of Canada “take all measures necessary to ensure that the laws 
of Canada are consistent with the Declaration.”17 The Act is also notable for affirming that 
UNDRIP is “a universal international human rights instrument with application in Canadian 
law.”18 Notably, UNDRIP has also been given a degree of further domestic effect in British 
Columbia, under the Declaration on the Rights of Indigenous Peoples Act, SBC 2019, c. 44 (the 
“BC Act”). 

Through the UNDRIP preamble, the General Assembly has recognized that, around the world, 
Indigenous peoples “have suffered from historic injustices as a result of, inter alia, their 
colonization and dispossession of their lands, territories and resources, thus preventing them 
from exercising, in particular, their right to development in accordance with their own needs 
and interests. […]” 

 
14 Truth and Reconciliation Commission, “Calls to Action,” (Winnipeg: Truth and Reconciliation Commission, 2015) 
4, 7, online: <https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Calls_to_Action_English2.pdf>. 
15 Resolution adopted by the General Assembly on 13 September 2007, A/Res/61/295, UNGA, 61st Sess, UN Doc 
A/RES/61.295, online: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement>. 
16 An Act respecting the United Nations Declaration on the Rights of Indigenous Peoples, SC 2021, c 14, online: 
Parliament of Canada <https://parl.ca/DocumentViewer/en/43-2/bill/C-15/royal-assent>. 
17 Government of Canada, “Backgrounder: The United Nations Declaration on the Rights of Indigenous Peoples 
Act,” (19 July, 2019), online: Government of Canada <https://www.justice.gc.ca/eng/declaration/about-
apropos.html>. 
18 An Act respecting the United Nations Declaration on the Rights of Indigenous Peoples, SC 2021, c 14, online: 
Parliament of Canada <https://parl.ca/DocumentViewer/en/43-2/bill/C-15/royal-assent>. 

https://ehprnh2mwo3.exactdn.com/wp-content/uploads/2021/01/Calls_to_Action_English2.pdf
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
https://parl.ca/DocumentViewer/en/43-2/bill/C-15/royal-assent
https://parl.ca/DocumentViewer/en/43-2/bill/C-15/royal-assent


6 

 

 
 

UNDRIP sets out the rights that constitute the minimum standards for the survival, dignity and 
well-being of Indigenous peoples of the world.19 For example, UNDRIP recognizes the pre-
existing sovereignties of Indigenous peoples, and recognizes that Indigenous peoples continue 
to have a right of self-determination, including a right of self-government: 

Article 3 

Indigenous peoples have the right to self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, social and 
cultural development. 

Article 4 

Indigenous peoples, in exercising their right to self-determination, have the right to 
autonomy or self-government in matters relating to their internal and local affairs, as 
well as ways and means for financing their autonomous functions. 

As a result, the Canadian government’s “Principles Respecting the Government of Canada’s 
Relationship with Indigenous Peoples” (2018) includes Principle 1, which recognizes a 
responsibility of “all governments” to shift their relationships and arrangements with 
Indigenous peoples so that they are based on recognition and respect for the right to self-
determination, including the inherent right of self-government. Principle 4 also recognizes 
Indigenous self-government as part of Canada’s distinct orders of government. (However, 
Article 46(1) makes clear that UNDRIP does not authorize any action that would impair the 
“political unity of sovereign and independent States”). 

UNDRIP also addresses a broad range of social issues. Many rights are ones that one might 
consider “basic” rights, were it not for the historic treatment that Indigenous peoples have 
actually and recently faced in Canada. For example, 

• Article 2 provides that Indigenous peoples have a right to be free from any kind of 
discrimination, in particular, that based on their indigenous origin or identity. 

• Article 7(2) provides that Indigenous peoples “have the collective right to live in 
freedom, peace and security as distinct peoples and shall not be subjected to any act of 
genocide or any other act of violence, including forcibly removing children of the group 
to another group.” 

• Article 8(1) provides that Indigenous peoples and individuals “have the right not to be 
subjected to forced assimilation or destruction of their culture.” 

• Article 11 provides that Indigenous peoples have the right to practise and revitalize their 
cultural traditions and customs. 

• Article 12 provides that Indigenous peoples have the right to manifest, practise, develop 
and teach their spiritual and religious traditions, customs, and ceremonies. 

 
19 Notably, Canada, the United States, New Zealand, and Australia voted against the adoption of the agreement, 
although each of these countries have since declared that they support UNDRIP. 



7 

 

 
 

UNDRIP also addresses rights of Indigenous peoples relating to their ownership and control of 
their traditional territories, including their resources and ecosystems. For example,  

Article 26 

1. Indigenous peoples have the right to the lands, territories and resources which 
they have traditionally owned, occupied or otherwise used or acquired. 

2. Indigenous peoples have the right to own, use, develop and control the lands, 
territories and resources that they possess by reason of traditional ownership or 
other traditional occupation or use, as well as those which they have otherwise 
acquired. 

3. States shall give legal recognition and protection to these lands, territories and 
resources. Such recognition shall be conducted with due respect to the customs, 
traditions and land tenure systems of the indigenous peoples concerned.20 

Many of the social issues addressed by UNDRIP may overlap with and may impact the 
jurisdictions of administrative tribunals. For example, 

Article 18 

Indigenous peoples have the right to participate in decision-making in matters which 
would affect their rights, through representatives chosen by themselves in accordance 
with their own procedures, as well as to maintain and develop their own indigenous 
decision-making institutions. 

Article 19 

States shall consult and cooperate in good faith with the indigenous peoples concerned 
through their own representative institutions in order to obtain their free, prior and 
informed consent before adopting and implementing legislative or administrative 
measures that may affect them. 

Article 23 

Indigenous peoples have the right to determine and develop priorities and strategies for 
exercising their right to development. In particular, indigenous peoples have the right to 
be actively involved in developing and determining health, housing and other economic 
and social programs affecting them and, as far as possible, to administer such programs 
through their own institutions. 

Article 31 

1. Indigenous peoples have the right to maintain, control, protect and develop their 
cultural heritage, traditional knowledge and traditional cultural expressions, as well as 
the manifestations of their sciences, technologies and cultures, including human and 
genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, 
oral traditions, literatures, designs, sports and traditional games and visual and 

 
20 Resolution adopted by the General Assembly on 13 September 2007, A/Res/61/295, UNGA, 61st Sess, UN Doc 
A/RES/61.295, art 26, online: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement>. 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
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performing arts. They also have the right to maintain, control, protect and develop their 
intellectual property over such cultural heritage, traditional knowledge, and traditional 
cultural expressions. 

Article 34 

Indigenous peoples have the right to promote, develop and maintain their institutional 
structures and their distinctive customs, spirituality, traditions, procedures, practices 
and, in the cases where they exist, juridical systems or customs, in accordance with 
international human rights standards. 

Article 35 

Indigenous peoples have the right to determine the responsibilities of individuals to 
their communities. 

Article 40 

Indigenous peoples have the right to access to and prompt decision through just and fair 
procedures for the resolution of conflicts and disputes with States or other parties, as 
well as to effective remedies for all infringements of their individual and collective 
rights. Such a decision shall give due consideration to the customs, traditions, rules and 
legal systems of the indigenous peoples concerned and international human rights.21 

UNDRIP thus confirms the rights of Indigenous peoples to participate in decision-making in 
matters which would affect their rights, and to be consulted with respect to legislative or 
administrative measures that may affect them. 

2. Unpacking Cultural Safety 

Patricia Barkaskas defines cultural safety as existing on a spectrum, with cultural awareness and 
understanding, intercultural exchange, cultural humility, and cultural safety as part of this 
continuum.22 On the closer end of the spectrum lies cultural humility. Nisha Sikka and Myrna 
McCallum define cultural humility as an active process which “will encourage you to critically 
examine common unconscious biases which feed myths and stereotypes, question your 
knowledge sources sand open your mind to new perspectives.”23 On the farther end of the 
spectrum is cultural safety, where cultural safety is defined as “an outcome based on respectful 
engagement that recognizes and strives to address power imbalances[.]”24 Vishal Jain 
emphasizes that getting to culturally safe environments necessitate various steps, including 

identifying the impact of a dominant culture, including its institutions and norms on 
Indigenous peoples . . . locating practical strategies to address tendencies to create 
cultural harm . . .deploying these strategies to counter environments that foster a lack 
of safety for people who feel misunderstood, discriminated, or disempowered . . .[and] 

 
21 Resolution adopted by the General Assembly on 13 September 2007, A/Res/61/295, UNGA, 61st Sess, UN Doc 
A/RES/61.295, arts 18, 19, 23, 31, 34, 35, 40 online: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement> (emphasis added). 
22 Personal communication with Patricia Barkaskas (22 September 2021).  
23 Nisha Sikka and Myrna McCallum, “Trauma-Informed Practice In The Courtroom,” in Golden Eagle Rising Society, 
Trauma-Informed Legal Practice Toolkit, (Golden Eagle Rising Society, 2020) at 50. 
24 First Nations Health Authority, “Creating a Climate for Change,” at 5, emphasis added. 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
https://www.fnha.ca/Documents/FNHA-Creating-a-Climate-For-Change-Cultural-Humility-Resource-Booklet.pdf


9 

 

 
 

engaging in transformative movements to shape policies and systems, as well as the 
representatives of those systems, for the better.25 

Barkaskas emphasizes that this process also involves a process of unpacking biases, social 
conditioning, and baggage that we carry from years of learning social norms.26 

Cree Elder Madeline Dion Stout provides a helpful articulation of the ways cultural safety has 
been interpreted. She states, the first way is a mechanistic understanding of cultural safety, 
which relies on the compilation of data information, and knowledge.27 The second is 
understanding cultural safety as an “unbundling of cultural truths” and as an intangible feeling 
that engages a “social contract” and “spiritual compact” on a path to achieving “safety in its 
deepest sense.”28 Stout uses the process of filling out forms as one example of a social 
covenant, and a ceremony in which drummers and singers being brought into an environment 
as an example of a spiritual compact between not only the people in the environment, but 
those peoples’ with the drummers and singers themselves as well. These examples make clear, 
the second interpretation of cultural safety necessitates learning from “Indigenous concepts of 
seeing and knowing and doing.”29 Stout emphasizes that we must work through both of these 
interpretations of cultural safety, the mechanistic understanding and the larger and broader 
understanding of cultural safety to be successful in the process of achieving and maintaining 
cultural safety.   

Patricia Barkaskas has also identified that cultural safety is about a way of engaging in which a 
person feels comfortable.30 She highlights that cultural safety, and culturally safe exchanges, 
look different in all contexts and that what is culturally safe for one person might not be 
culturally safe in another context.31 Consequently, it is important to appreciate a multiplicity of 
perspectives when engaging with cultural safety and not applying a one-size-fits all approach. 
Thus, cultural safety is also about ensuring you are not applying universalist or pan-Indigenous 
approaches, and that instead you recognize the complexity of Indigenous 
communities. Barkaskas further asserts that cultural safety is something that is achieved after 
several years, as opposed to something that is readily achievable.  

 
25 Vishal Jain, in Dina Lambright, Carol Peters, Vishal Jain, “Pursuing Cultural Safety: From Unearthing Bias to 
Realizing Reconciliation,” (3 February 2017), online (video): YouTube 
<https://www.youtube.com/watch?v=PFaX9YUx4g8>. 
26 Personal communication with Patricia Barkaskas (22 September 2021).  
27 Madeline Dion Stout, Cree Elder, “Cultural Safety: An Aboriginal Perspective on Service Provision,” online 
(video): Youtube <https://www.youtube.com/watch?v=_RECn5Id9oI>. 
28 Madeline Dion Stout, Cree Elder, “Cultural Safety: An Aboriginal Perspective on Service Provision,” online 
(video): Youtube <https://www.youtube.com/watch?v=_RECn5Id9oI>. 
29 Madeline Dion Stout, Cree Elder, “Cultural Safety: An Aboriginal Perspective on Service Provision,” online 
(video): Youtube <https://www.youtube.com/watch?v=_RECn5Id9oI>. 
30 Personal communication with Patricia Barkaskas (22 September 2021).  
31 Personal communication with Patricia Barkaskas (22 September 2021).  
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II. Part Two: How has cultural competency collided with tribunals? 

1. Cases and Their Outcomes  

There are several recent cases from Tribunals and Courts in British Columbia which 
demonstrates the need for cultural competency in regulatory law.  

a. Bronstein (Re)  

In this professional disciplinary case, the majority of a Law Society hearing panel accepted a 
joint submission consisting of a member’s, Stephen Bronstein’s, admissions of professional 
misconduct in relation to the legal services Mr. Bronstein provided to Indigenous persons. It 
resulted in the following disciplinary action: (i) a one-month suspension; (ii) a practice review of 
all files opened by Mr. Bronstein after January 1, 2017; (iii) a written commitment to the 
Discipline Committee that Mr. Bronstein is not acting, and will not act, as counsel or agent for 
any “Sixties Scoop” claimants; and (iv) costs.   

From 2009 until February 2015, Mr. Bronstein acted for approximately 624 survivors who made 
claims under the Independent Assessment Process. Since 2000, his practice had consisted 
almost exclusively of residential school claims, a focus that continued until 2017. Mr. 
Bronstein’s proven misconduct in respect of some of these Indigenous claimants includes the 
following:  

a. His failure to exercise due diligence regarding Ivon Johnny, a residential school 
survivor and paroled murderer whom he hired to help his clients fill out their IAP 
application forms. Some of his clients had made complaints about Johnny. 

b. His direction to staff to remove the declarations that some or all of 17 named clients 
had signed on their original IAP application forms, and to attach these declarations 
to revised forms that his clients had approved over the phone but had never seen. 
These declarations attested that the information in the application forms was true.  

c. His provision of inadequate service to certain clients. Specifically, he failed to 
properly document important communications; consistently maintain adequate staff 
and facilities; consistently answer communications that required a reply within a 
reasonable time; routinely inform and take instructions; and advance their claims in 
a timely manner. He also improperly delegated to non-lawyers, such as Mr. Johnny, 
the task of explaining his contingency fee agreement to prospective clients.  

While the majority of the hearing panel accepted the joint submission (thereby resolving the 
citation), there was a strong dissent. 

Prior to issuing the citation against Mr. Bronstein, the Law Society met with representatives 
from the Tsilhqot’in National Government (which had intervened in the proceedings brought by 
the Court Monitor regarding Mr. Bronstein’s practice (Fontaine v. Canada (Attorney General), 
2014 BCSC 2531)), including its Tribal Chairman, and with some of Mr. Bronstein’s former 
clients. To assist in this regard, including by interviewing Mr. Bronstein’s former clients, the Law 
Society engaged a law firm that devotes its practice to serving Indigenous peoples and is known 
and trusted in the Tsilhqot’in community. Further meetings occurred prior to the Law Society’s 
decision to proceed with the joint submission. The Law Society had regard to the results of 
these consultations while negotiating the proposed resolution with Mr. Bronstein. The 

https://www.canlii.org/en/bc/lsbc/doc/2021/2021lsbc19/2021lsbc19.html
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Tsilhqot’in leadership were informed about the proposed resolution and invited to attend the 
hearing. 

The majority of the hearing panel determined that it would have agreed with the dissenting 
panel member that the proposed sanction was inadequate but for the fact that the Law Society 
would have difficulty in proving the allegations without the Respondent’s conditional 
admission. This was the determinative factor that tipped the balance because, in the majority’s 
view, if the parties’ joint submission was rejected, there was a good or real possibility that Mr. 
Bronstein would not face any discipline for his misconduct.   

The majority also relied on the Truth and Reconciliation Commission Final Report to assist in 
defining one aspect of cultural competency in lawyering: “Cultural competence in lawyering 
requires an understanding” of the reality of the ways that “the Canadian legal system is 
implicated in residential schools policy and the egregious harms that arose as a result” and 
Indigenous peoples’ resultant views of “the law as a tool of government oppression” and their 
“deep and abiding mistrust in Canada’s legal system.”32 They also recognized that our 
adversarial system can be “an extraordinarily difficult experience[,]” meaning that some 
victims, such as sexual assault victims, are deterred from testifying.33 The Panel determined 
that, “if it turns out that the safe participation of the [complainants] in the adjudicative process 
was made unduly difficult by the procedural or evidentiary rules of the current adversarial 
discipline system, so as to negatively impact their decision whether to testify, and that these 
rules cannot be changed without formal intervention, then the Law Society should consider 
whether and what changes can be made to remedy the problem without causing unfairness to 
respondents, in the spirit of its Truth and Reconciliation Action Plan and as occurred in Ontario 
following Keshen.”34  

The dissenting panelist, who is Indigenous (and currently the only Indigenous bencher of the 
Law Society) rejected the joint submission, finding that the proposed sanction was inadequate.  
While she accepted that it was likely that the affected community did not wish to participate in 
the Law Society’s hearing process, her view was that this is indicative of an unacceptable barrier 
to the participation of vulnerable witnesses in the Law Society’s regulatory scheme. She made 
numerous recommendations, including the creation of a review panel to examine the way the 
Law Society and its tribunal addresses regulatory matters involving Indigenous persons, 
complaints, and issues.35 Her recommendations included that staff, investigators, counsel, and 
tribunal members be culturally sensitive, culturally competent, and trauma-informed, and have 
a requisite level of knowledge and expertise in Indigenous culture, history, and law, and the 
history of Residential School abuses and their impact on Indigenous communities and 
individuals.36 She also recommended alternatives to the Law Society’s standard adversarial 
investigative and hearing process, including the following: 

 

 

32 TRCC Final Report, Summary at 202 as cited in Bronstein (Re), 2021 LSBC 19 (CanLII), para 20. 
33 Bronstein (Re), 2021 LSBC 19 (CanLII), para 240. 
34 Bronstein (Re), 2021 LSBC 19 (CanLII), para 241. 
35 Bronstein (Re), 2021 LSBC 19 (CanLII), para 415. 
36 Bronstein (Re), 2021 LSBC 19 (CanLII), paras 416, 421, 426. 
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o allowing witnesses to testify with a support worker; 

o permitting witnesses to testify by video or behind a screen; 

o allowing the admission of victim statements as evidence of the truth of their 
contents; and  

o limiting cross-examination that is abusive, repetitive, or otherwise 
inappropriate.37 

Overall, this is an important case for all regulatory bodies to be aware of, but particularly for 
law societies, as it provides law societies an opportunity to use the challenges that arose in this 
case -as a launch-pad for exploring and developing discipline hearing processes that would be 
culturally appropriate for Indigenous complainants and witnesses. 

Post-Bronstein 

Indigenous Engagement in Regulatory Matters Task Force 

At the July 9, 2021 meeting, the Benchers agreed to establish a task force to conduct a review 
of Law Society disciplinary processes, particularly with respect to the unique needs of 
Indigenous people.38 The Terms of reference and a work plan for 2022 has also been agreed 
upon.39 Further information is available on the Law Society’s website. In carrying out their 

 
37 Bronstein, 2021 LSBC 19 (CanLII), para 422. 
38 The mandate of the task force was agreed as follows: 

examine the Law Society’s regulatory processes, specifically its complaints, investigation, prosecution and 
adjudication processes, as they relate to complaints and witnesses, particularly Indigenous persons, who 
may be experiencing vulnerability or marginalization and make recommendations to the Benchers to 
ensure that the Law Society’s regulatory processes accommodate the full participation of such 
complainants and witnesses. (as edited September 24, 2021) 

The Law Society of British Columbia, Bencher’s Meeting Agenda and Minutes, (24 September 2021) at 89, 
online (pdf): Law Society of British Columbia 
<https://www.lawsociety.bc.ca/Website/media/Shared/docs/about/agendas/2021-09-24_agenda.pdf>. 
For the original meeting, see Law Society of British Columbia, Bencher’s Meeting Agenda and Minutes, 
(9 July 2021), online: 
<https://www.lawsociety.bc.ca/Website/media/Shared/docs/about/agendas/2021-07-09_agenda.pdf>. 
39 The terms of reference include a number of terms that may be helpful for tribunals and regulators. These 
include the following:  

• The Task Force is to be constituted by individuals who “have a recognizable level of experience regarding 
the challenges faced by Indigenous peoples[.]” 

• Highlighting “the importance of removing bias when creating bodies” it allowed the Task Force the ability 
“to have the option to make amendments to its own mandate” with the input of the Law Society of British 
Columbia Truth and Reconciliation Advisory Committee. 

Law Society of British Columbia, Bencher’s Meeting Agenda and Minutes, (9 July 2021) at 12, online: 
<https://www.lawsociety.bc.ca/Website/media/Shared/docs/about/agendas/2021-07-09_agenda.pdf>. 
 
The terms of reference also include that the Task Force will deliver a report of recommendations to the Benchers 
of the Law Society to include the following: 
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work, the Task Force will consult with the Law Society’s Truth and Reconciliation Advisory 
Committee.40   

b. The Law Society of British Columbia v George Coutlee 

George Coutlee is an Indigenous person who was cited and alleged to have commited 
professional misconduct.41 Coutlee brought an applica�on seeking a “determina�on that the 
Hearing Panel should include a person who is an Indigenous lawyer or Elder.”42 Coutlee’s 
applica�on was successful, and the hearing panel was recons�tuted to include an Indigenous 
lawyer.  The cita�on against Coutlee was subsequently rescinded for unrelated reasons.   

The decision underscored the effect of the TRC Report and its follow up report, Honouring the 
Truth, Reconciling for the Future, Summary of the Final Report of the Truth and Reconciliation 
Commission of Canada, on the tribunal process and the du�es of the regulatory body.43 The 
panel specifically noted that this was an appropriate case to address cultural competencies.44  

c. Campbell v Vancouver Police Board, BC Human Rights Tribunal 

In the summer of 2016, Deborah Campbell, an Indigenous mother, saw her son being 
questioned by police. Deborah Campbell went over and proceeded to ask the police questions. 
The police refused to answer any of her questions and proceeded to violently pull her away 
from the incident, obstruct her view of her son, and “stonewall[]” her attempts to ascertain the 
wellbeing of her son.45 Deborah Campbell, struggling to find a lawyer who would see her 
complaint as discrimination, was finally able to secure representation in Amber Prince and 

 
c. Consideration and comparison of the differences that exist between Indigenous perspectives regarding 

conflict resolution, and the conventional approach of the Law Society and the Law Society Tribunal to 
investigation, discipline and adjudication; 

d. Consideration of how to incorporate Indigenous perspectives into Law Society complaints, discipline and 
Tribunal processes and procedures; 

e. An assessment of intercultural competent and trauma-informed practices at the Law Society, and 
identification of opportunities for training and development; 

f. Consideration of the use of interculturally competent and trauma-informed expertise by Law Society 
staff, the Tribunal and outside counsel; and 

g. Identification of actions to prevent, and remedial measures to address, the impacts of members’ 
misconduct on Indigenous complainants, witnesses and communities. 

The Law Society of British Columbia, Bencher’s Meeting Agenda and Minutes, (24 September 2021) at 87-90, 
online (pdf): Law Society of British Columbia 
<https://www.lawsociety.bc.ca/Website/media/Shared/docs/about/agendas/2021-09-24_agenda.pdf>. 
40 Law Society of British Columbia, Bencher’s Meeting Agenda and Minutes, (9 July 2021) at 12, online: 
<https://www.lawsociety.bc.ca/Website/media/Shared/docs/about/agendas/2021-07-09_agenda.pdf>. 
41 The Law Society of British Columbia v Coutlee, 2018 LSBC 33, para 5, online: 
<https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1137&t=Coutlee-Decision-on-
Preliminary-Motion-that-Panel-be-Reconstituted>. 
42 The Law Society of British Columbia v Coutlee, 2018 LSBC 33, para 2. 
43 The Law Society of British Columbia v Coutlee, 2018 LSBC 33, para 23. 
44 The Law Society of British Columbia v Coutlee, 2018 LSBC 33, para 3. 
45 Campbell v. Vancouver Police Board (No. 4), 2019 BCHRT 275 (CanLII), para 95. 

https://www.lawsociety.bc.ca/lsbc/apps/hearings/viewreport.cfm?hearing_id=1137&t=Coutlee-Decision-on-Preliminary-Motion-that-Panel-be-Reconstituted
https://www.canlii.org/en/bc/bchrt/doc/2019/2019bchrt275/2019bchrt275.html?autocompleteStr=campbell%20v%20vancouver%20police&autocompletePos=1
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Myrna McCallum.46 In her recollections of the case, Amber Prince recalled how the British 
Columbia Human Rights Tribunal’s response to their first complaint filing proceeded to ask for 
more information because, as she put it, the BCHRT failed to see the discrimination at play in 
the file that “any Indigenous person reviewing the complaint” would have been able to 
identify.47 Thankfully, the Tribunal did end up hearing their complaint and, in their decision, 
found that the police officers failed to take into account “Ms. Campbell’s specific needs as an 
Indigenous mother[,]” “interpret[ing] her conduct through a lens of suspicion and 
stereotype.”48 The court awarded both individual and substantive remedies, including the 
training of police officers.49 

Moreover, Campbell made significant strides in terms of stretching procedural avenues to 
ensure the operation of a more culturally competent approach within a rigid statutory 
framework. First, the tribunal allowed for the submission of substantial intervenor factum from 
the Union of British Columbia Indian Chiefs (UBCIC).50 Moreover, Myrna McCallum and Amber 
Prince, who served as Counsel for Ms. Campbell,  fought to secure two female Elders, one Cree 
and one Coast Salish, to attend at the hearing to open the hearing, and to open the ceremonies 
with a territorial acknowledgement (to “disrupt” the colonial nature of the tribunal), and with a 
prayer, to root and ground the process in a way that was healing and sacred.51 Prince and 
McCallum also fought to ensure there was a place to smudge.52 Moreover, this case resulted in 
Ardith Walpetko We’dalx Walkem’s report, Expanding Our Vision53 and its follow up report on 
Expanding Our Vision54 paved a new course for the BC Human Rights Tribunal and resulted in 
other major changes to the BC Human Rights Tribunal, including the appointment of three new 
tribunal members, the option for Indigenous complainants to identify themselves as Indigenous 

 
46 Amber Prince and Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A Conversation 
with Chief Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 30:00, online: 
<https://thetraumainformedlawyer.simplecast.com/episodes/practising-cultural-humility-in-human-rights-
advocacy-a-debrief-session-with-amber-prince/transcript>. 
47 Myrna McCallum, “Practising Cultural Humility in Human Rights Advocacy: A Debrief Session with Amber Prince,” 
Trauma-Informed Lawyer Podcast (12 October 2020), online: 
<https://thetraumainformedlawyer.simplecast.com/episodes/practising-cultural-humility-in-human-rights-
advocacy-a-debrief-session-with-amber-prince/transcript>. 
48 Campbell v. Vancouver Police Board (No. 4), 2019 BCHRT 275 (CanLII), para 117. 
49 Campbell v. Vancouver Police Board (No. 4), 2019 BCHRT 275 (CanLII), paras 162, 176-177 
50 Campbell v Vancouver Police Board, 2019 BCHRT 12 (CanLII), para 18. 
51 Amber Prince and Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A Conversation 
with Chief Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 30:00, online: 
<https://thetraumainformedlawyer.simplecast.com/episodes/practising-cultural-humility-in-human-rights-
advocacy-a-debrief-session-with-amber-prince/transcript>. 
52 Myrna McCallum, “Practising Cultural Humility in Human Rights Advocacy: A Debrief Session with Amber Prince,” 
Trauma-Informed Lawyer Podcast (12 October 2020), online: 
<https://thetraumainformedlawyer.simplecast.com/episodes/practising-cultural-humility-in-human-rights-
advocacy-a-debrief-session-with-amber-prince/transcript>. 
53 Ardith Walpetko We’dalx Walkem, “Expanding our Vision,” (15 January 2020), online (pdf): 
<http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision.pdf>. 
54 British Columbia Human Rights Tribunal, “Report on Implementation on Expanding Our Vision: Cultural Equality 
& Indigenous Peoples’ Human Rights,” (June 2020), online (pdf): 
<http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision-implement.pdf >. 

http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision.pdf
http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision-implement.pdf
http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision-implement.pdf
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://www.canlii.org/en/bc/bchrt/doc/2019/2019bchrt275/2019bchrt275.html?autocompleteStr=campbell%20v%20vancouver%20police&autocompletePos=1
https://www.canlii.org/en/bc/bchrt/doc/2019/2019bchrt275/2019bchrt275.html?autocompleteStr=campbell%20v%20vancouver%20police&autocompletePos=1
https://www.canlii.org/en/bc/bchrt/doc/2019/2019bchrt12/2019bchrt12.pdf
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
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and to ask the Tribunal to get in touch with them, and provide mediation options such as a 
traditional ceremony, Indigenous mediator, or an Indigenous dispute resolution approach.55  

d. Moore v The Law Society of British Columbia 

Miranda Moore is an Anishinaabeg lawyer and member of Cote First Nation who attended law 
school in British Columbia, was a member of the Law Society of Upper Canada, was called to 
the bar in Alberta, and, consequently, applied for membership at the Law Society of British 
Columbia.56 Moore sought “judicial review of four decisions of the Credentials committee of 
the Law Society[,]” including a failure to “implement the reconciliation process.”57 While the 
court found in favour of the Law Society’s decisions, the court made the following observation:  

There were opportunities in these circumstances for the Law Society to take further steps 
in recognizing the challenges that Ms. Moore as an Indigenous lawyer faced in entering 
and remaining in the profession.58 

This decision puts regulatory bodies on alert that their duty includes the duty to recognize the 
challenges that those who they regulate come to the regulatory body with, in particular, the 
experiences of Indigenous peoples.   

  

 
55 British Columbia Human Rights Tribunal, “Indigenous Peoples and Human Rights,” online: 
<http://www.bchrt.bc.ca/indigenous/>. 
56 Moore v The Law Society of British Columbia, 2018 BCSC 1084, para 1. 
57 Moore v The Law Society of British Columbia, 2018 BCSC 1084, para 3. 
58 Moore v The Law Society of British Columbia, 2018 BCSC 1084, para 141 
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III. Part Three: Considering how sites of cultural safety can be encouraged in tribunals 

1. Unpacking what is working, what isn’t working, and why? 

a. Tribunal Processes 

i. Community and Complainant-Centred Processes and Resolution & Moving Away from 
Inquisitorial and Adversarial Models  

Inquisitorial and adversarial models have the effect of relegating victims and communities to 
the sidelines in a way that forecloses opportunities for real justice to be served. Harold Johnson 
highlights that, within the adversarial model that we have, all decisions result in collateral 
damage, that “Every trial traumatizes the victims [. . .] Except in the rarest of circumstances, 
criminal legal procedure does not take into account the community.”59 Johnson emphasizes 
that, in the criminal law context, there should be a move from deterrence to redemption, 
where redemption should be aimed at two elements: “making the community and the victim 
whole again [. . . and] healing the offender.”60 While tribunals are distinct from criminal courts, 
this lesson equally applies to tribunals. In fact, the cases outlined above, including Campbell 
emphasize the steps that can be made towards an outcome that begins to take these elements 
into account. 

Moreover, practitioners continue to highlight numerous ways that community and 
complainant-centred processes can move away from inquisitorial and adversarial models and, 
in doing so, foster community and complainant-centred processes. In his work with the 
Northern Alcohol Strategy, Johnson found that, to change the way the system was working to 
help people, he needed to go to individuals rather than waiting for them to come to him. This 
meant “asking the people what they wanted” and, for the particular community that he was 
working in, it meant speaking to Elders, doctors, busines owners, and sweat lodge keepers, etc., 
and knocking into peoples’ doors.61 In a similar vein, reflecting on her experiences representing 
Indigenous individuals, McCallum talks about the importance of exploring the question of “How 
can I make this safe for you?”62 Elaine Craig also emphasizes that a safer space for tribunals 
would reduce “unnecessary symbols of hierarchy,” colonialism, and archaic language.63 Nisha 
Sikka and Myrna McCallum further highlight the importance of looking at the “layout of the 
room, the brightness of the lights, the imagery on the walls (or lack thereof), the comfort level 
of the chairs, and provide some self-soothing or distracting tools such as stress balls or pen 
paper. Allow the complainant or witness to determine when a break is necessary.”64 

 
59 Harold Johnson, Peace and Good Order: The Case for Indigenous Justice in Canada, (Toronto: McLelland & 
Stewart, 2019) 37-40. 
60 Harold Johnson, Peace and Good Order: The Case for Indigenous Justice in Canada, (Toronto: McLelland & 
Stewart, 2019) at 37-40. 
61 Harold Johnson, Peace and Good Order: The Case for Indigenous Justice in Canada, 96-100. 
62 Myrna McCallum, “Practising Cultural Humility in Human Rights Advocacy: A Debrief Session with Amber Prince,” 
Trauma-Informed Lawyer Podcast (12 October 2020), online: 
<https://thetraumainformedlawyer.simplecast.com/episodes/practising-cultural-humility-in-human-rights-
advocacy-a-debrief-session-with-amber-prince/transcript>. 
63 Elaine Craig, Putting Trials on Trial, (Montreal: McGill-Queen’s University Press) at 185, 187-188, 189. 
64 Nisha Sikka and Myrna McCallum, “Trauma-Informed Practice In The Courtroom,” in Golden Eagle Rising Society, 
Trauma-Informed Legal Practice Toolkit, (Golden Eagle Rising Society, 2020) at 50. 
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ii. Adequate Time and Respect 

Sarah J. Rauch notes that tribunal members fail to understand and appreciate the importance 
of time to Indigenous complainants: 

Sometimes when an Indigenous client or witness  [. . .] goes about [answering the 
question] from a different angle than a direct answer, the court or tribunal or opposing 
council can become impatient, or can try to put a stop to that kind of an answer [. . .] 
that is the most commo[n] way that I’ve experienced what I would call a 
microaggression.65 

Chief Commissioner of the Truth and Reconciliation Commission Marion Buller emphasizes, in 
terms of scheduling, while it is not easy, that adjudicators and lawyers should add 50% when 
calculating the amount of time they think something will take, emphasizing that, if someone 
needs three hours to tell their stories, then they should be given three and a half.66 McCallum 
also noted the importance of time between hearings and between files to process what those 
working.67 

iii. Increased Supports  

McCallum talks about the importance of supporting Indigenous complainants by pushing the 
government to support more than victim support workers, but also community-based services 
using elders, cultural workers, and others to build relationship through and after the process.68 
Chief Buller emphasizes that at the TRC they prioritized before care, on-site, and after-site care 
for survivors and family members, including funding western medicine and traditional healing; 
and making counselling and supports available to staff, translators, contractors.69 McCallum has 
also emphasized the importance of debrief and release and making space for “ceremony, 
culture, and recognizing the value and the importance of reflecting connections that people 
have to spirituality and their culture.”70 Chief Buller, has also spoken about drumming, singing, 

 
65 Sarah J. Rauch in The Continuing Legal Education Society of BC, But I Was Wearing A Suit: Part II – Experiences of 
Indigenous Peoples, at 0h:05m:50s, online: YouTube <https://www.youtube.com/watch?v=AYy5HK5IfeQ>. 
66 Marion Buller, interviewed by Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A 
Conversation with Chief Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 
00h:30m:30s, online: Simplecast <https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-
women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller>. 
67 Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A Conversation with Chief 
Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 00h:35m:02s, online: Simplecast 
<https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-
mmiwg-chief-commissioner-marion-buller>. 
68 Marion Buller, interviewed by Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A 
Conversation with Chief Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 27:58, 
online: SimpleCast <https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-
conversation-with-mmiwg-chief-commissioner-marion-buller>. 
69 Marion Buller, interviewed by Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A 
Conversation with Chief Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast at 00h:19m:00s, online: 
SimpleCast <https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-
conversation-with-mmiwg-chief-commissioner-marion-buller>. 
70 Marion Buller, interviewed by Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A 
Conversation with Chief Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 
00h:27m:00s, online: SimpleCast <https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-
women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller>. 

https://www.youtube.com/watch?v=AYy5HK5IfeQ
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller


18 

 

 
 

closing, and ceremony as part of their processes at the Truth and Reconciliation Commission71 
and the provision of increased resources for “victim” and Elder support services.72 

2. Reconciliation efforts by regulatory authorities 

To address the ongoing need for reconciliation, regulatory authorities have begun programs to 
provide members and registrants with some degree of historic and cultural knowledge so that 
they may better address the needs of Indigenous peoples.  

3. Measures by health profession regulators 

In 2017, all health profession colleges publicly committed to advance cultural safety and 
humility among regulated health professionals involved in delivering health services to First 
Nations and Indigenous peoples in British Columbia.73 As summarized in the “Three Years In” 
report published by BC Health Regulators (June 2020), several health profession regulators are 
in the process of taking or developing steps pursuant to their commitment.74 

The College of Physicians and Surgeons of BC and the BC College of Nurses & Midwives are, 
among other things, collaborating on drafting a practice standard for registrants that explicitly 
addresses the requirement to provide culturally safe, humble, and responsive care, aiming for 
fall of 2021. (Both colleges have also committed to training and education to staff, Board and 
committee members in cultural safety and humility, unconscious bias, and trauma-informed 
care.) Similarly, both the College of Dental Surgeons of BC and the College of Pharmacists of BC 
have, among other measures, committed to promoting San’yas Indigenous Cultural 
Competency Training (provided by the Provincial Health Services Authority) for registrants.75 

4. Measures by resource profession regulators 

In BC’s most recent professional regulation statute, the Professional Governance Act, SBC 2018, 
c 47, reconciliation is expressly built into its provisions. Section 7 tasks the superintendent with, 
among other things, “promoting awareness among regulatory bodies to support reconciliation 
with Indigenous peoples in British Columbia, including supporting the implementation of the 
United Nations Declaration on the Rights of Indigenous Peoples[.]”76 Section 57 also expressly 

 
71 Marion Buller, interviewed by Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A 
Conversation with Chief Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 
00h:24m:00s, online: SimpleCast <https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-
women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller>. 
72 Myrna McCallum, “Indigenous Women and Girls Continue to Call for Justice: A Conversation with Chief 
Commissioner Marion Buller,” Trauma-Informed Lawyer Podcast (7 June 2021) at 00h:33m:47s, online: SimpleCast 
<https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-
mmiwg-chief-commissioner-marion-buller>. 
73 BC Health Regulators, “Declaration of Commitment” (1 March 2017), online: College of Dental Surgeons of British 
Columbia <https://www.cdsbc.org/PublishingImages/FNHA-Declaration-.jpg>. 
74 BC Health Regulators, “Three years in: A report on the achievements since signing the Declaration of 
Commitment to Cultural Safety and Humility,” (June 2020) online (pdf): <https://bchealthregulators.ca/wp-
content/uploads/2020/07/2020-Three-Years-In-Cultural-Safety-and-Humility-Report.pdf>. 
75 San'yas, San'yas Anti-Racism Indigenous Cultural Safety Training Program, (2021), online: San'yas 
<https://sanyas.ca>. 
76 Professional Governance Act, SBC 2018, c 47, s 7. 

https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
https://thetraumainformedlawyer.simplecast.com/episodes/indigenous-women-and-girls-a-conversation-with-mmiwg-chief-commissioner-marion-buller
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authorizes bylaws for “continuing education programs or requirements that support 
reconciliation with Indigenous peoples in British Columbia.”77 As a result, 

• Forest professionals must, among other things, complete a learning module on working 
effectively with Indigenous peoples, and all forest professionals must indicate, as part of 
a continuing competency self-assessment that forms part of annual registration 
renewal, adequacy of knowledge about Indigenous Peoples, culture, Aboriginal rights 
and title interests, and concerns with forest land and resource use. 

• All new agrologists must complete a foundational knowledge course respecting 
Indigenous peoples, and all other registrants must complete a similar course by 
December 31, 2022. 

• Other regulatory authorities under the Professional Governance Act have ensured the 
availability of continuing competency courses on intercultural competency (e.g., courses 
concerning historical events, “what to say and not say when working with Indigenous 
peoples[,]” cross-cultural perspectives on the same issue, and individual and 
organizational strategies for developing relationships). 

Resource professionals may be particularly challenged by any professional duty to support 
reconciliation. In British Columbia, there have been and continue to be significant legal and 
political disputes between Indigenous governments and Canadian governments and industry 
over the development of resources on traditional territories. Arguably, supporting the 
implementation of the principles of UNDRIP would include professionals acting and giving 
advice that is consistent with Articles 10 (no forcible removal from territories), 18 (right to 
participate in decision making affecting rights and developing indigenous decision-making 
institutions), 29 (right to conservation and protection of the environment and the productive 
capacities of territories and resources), and 31 (right to control and protect cultural heritage, 
traditional knowledge, and traditional cultural expressions).78  

5. Measures by legal profession regulators 

The Law Society of BC is taking numerous steps to improve its relationship with Indigenous 
persons, and enhance their participation in the Law Society’s various processes. To increase 
Indigenous presence within the Law Society itself, the Law Society attempts to appoint 
Indigenous members to as many committees as possible. As concerns the Law Society’s 
Tribunal, the Law Society has developed a statement that specifically encourages Indigenous 
candidates to apply for the Tribunal pool, and has created a list of Indigenous organizations to 
whom the Law Society sends this “targeted statement[.]”  

The Law Society has taken a variety of steps to enhance intercultural competence within the 
organization, including: 

 
77 Professional Governance Act, SBC 2018, c 47, s 57. 
78 Resolution adopted by the General Assembly on 13 September 2007, A/Res/61/295, UNGA, 61st Sess, UN Doc 
A/RES/61.295, arts 10, 18, 29, 31, online: <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement>. 

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N06/512/07/PDF/N0651207.pdf?OpenElement
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• Pre-Covid, the Law Society organized Indigenous training for Law Society staff on 
National Indigenous Peoples Day (June 21) and the National Day of Truth and 
Reconciliation (Previously known as Orange Shirt Day) (Sept 30) each year; 

• The Law Society has provided a number of intercultural competency training 
opportunities for lawyers and staff; 

• The Law Society has recently designed the Indigenous Intercultural Competency Training 
course, which is being offered to all lawyers in the province and Law Society staff;  

• Tribunal panel members receiving training on Indigenous issues and trauma-informed 
practices; 

• Some discipline counsel have also participated in the above-mentioned training. 

To support the recruitment, retention, and advancement of Indigenous lawyers in the 
profession: 

• The Law Society has an Indigenous law scholarship ($20,000, which may be awarded to 
one student, or divided between two students—for law students at any level of legal 
study attending a law school in BC); 

• The Law Society runs an Indigenous mentorship program; 

• The articling course provides a tutor with priority given to Indigenous students who 
request assistance 

• The Law Society collaborates with CBA BC Aboriginal Lawyers Forum to identify 
outstanding issues that need to be addressed. 

As concerns symbolic gestures, the Law Society: 

• makes territorial acknowledgements at the beginning of meetings, and ensures that 
Indigenous “host nations” are involved in the opening of Bencher retreats (i.e., the Law 
Society invites them to do a “welcome” in accordance with Indigenous protocols); and 

• removed the Begbie statue from the Law Society foyer as per the recommendation of 
the TRAC, and replaced the small statues of Begbie that were formerly given to winners 
of Law Society awards with Indigenous artwork. (Judge Begbie was British Columbia’s 
first chief justice. However, Judge Begbie presided over a trial that led to the hanging of 
five Tsilhqot’in Nation Chiefs in 1864, and a sixth chief a year later, all of whom were 
later exonerated of any wrongdoing by provincial and federal governments.) 

The Law Society of Ontario has also issued guidelines for Ontario lawyers working with 
Indigenous peoples.79 Although the Guidelines are non-binding, they make clear that cultural 
competency is an aspect of professional competency when lawyers are dealing with Indigenous 
clients. The Guidelines address some matters that are specific to legal practice, but also some 
matters that may apply to many professions, including 

 
79 Equity and Indigenous Affairs Committee, “Report to Convocation,” (29 June 2017), online: < 
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/c/convocation/convocation-j/convocation-
june2017-equity-indigenous-affairs-committee-report.pdf>. 
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• Ensure tribunal employees receive ongoing training in the provision of culturally 
competent service;80 

• Understand that Indigenous clients may have experienced “serious[] damaged” from 
their experiences, which may include cultural damage from having been removed from 
their parents and cut off from their society, culture and traditions;  

• Respect for special communication needs that some clients may have due to language 
barriers, cultural barriers, or limited access to telephone and Internet service (especially 
if they live in remote areas); 

• Commit to exploring the ways that Indigenous Legal Systems can be incorporated into 
dispute resolution resources and applied to cases and find ways to incorporate 
“Indigenous Law principles [. . .] in adjudicative and dispute resolution processes”;81 and 

• “[C]reate the required permanent internal structures and supports to appropriately 
manage investigations and prosecutions of licensees who are the subject from 
complaints from Indigenous people and of Indigenous licensees.”82 

IV. Part Four: Further Resources 

Tribunals have published several resources that are helpful to understanding how tribunals and 
regulatory bodies can or are working towards Cultural Safety, including 

• The Civil Resolution Tribunal’s Reconcili(action) Plan 2021-2024 

• The BC Human Rights Tribunal’s Expanding Our Vision and Report on Expanding Our 
Vision 

 

There are also secondary sources that are helpful to understanding various steps towards 
cultural safety, including, 

• Golden Eagle Rising Society’s Trauma-Informed Legal Practice Toolkit;  

• Myrna McCallum’s Trauma-Informed Lawyer Podcast; 

• The Continuing Legal Education Society of BC, “But I Was Wearing a Suit: ” and “But I 
Was Wearing a Suit II – Experiences of Indigenous Peoples Accessing the Justice System” 

 
80 Equity and Indigenous Affairs Committee, “Report to Convocation,” (29 June 2017), recommendation 8, online: < 
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/c/convocation/convocation-j/convocation-
june2017-equity-indigenous-affairs-committee-report.pdf>. 
81 Equity and Indigenous Affairs Committee, “Report to Convocation,” (29 June 2017), Recommendation 5, online: 
< https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/c/convocation/convocation-
j/convocation-june2017-equity-indigenous-affairs-committee-report.pdf>. 
82 Equity and Indigenous Affairs Committee, “Report to Convocation,” (29 June 2017), Recommendation 6, online: 
< https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/c/convocation/convocation-
j/convocation-june2017-equity-indigenous-affairs-committee-report.pdf>. 
 

https://civilresolutionbc.ca/wp-content/uploads/2021/03/CRT-Reconciliaction-Plan-2021-2024.pdf
http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision.pdf
http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision-implement.pdf
http://www.bchrt.bc.ca/shareddocs/indigenous/expanding-our-vision-implement.pdf
https://www.goldeneaglerising.org/initiatives-and-actions/trauma-informed-toolkit-for-legal-professionals/
https://thetraumainformedlawyer.simplecast.com/
https://www.youtube.com/watch?v=HTG7fi-5c3U
https://www.youtube.com/watch?v=AYy5HK5IfeQ
https://www.youtube.com/watch?v=AYy5HK5IfeQ
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• BC Provincial Mental Health and Substance Use Planning Council’s Trauma-Informed 
Practice Guide;  

• Government of British Columbia’s Healing Families, Helping Systems: A Trauma-
Informed Practice Guide;  

• Substance Abuse and Mental Health Services Administration’s  Concept of Trauma and 
Guidance for a Trauma-Informed Approach;  

• William Aguiar and Regine Halseth’s Aboriginal Peoples and Historic Trauma 

 

https://bccewh.bc.ca/wp-content/uploads/2012/05/2013_TIP-Guide.pdf
https://bccewh.bc.ca/wp-content/uploads/2012/05/2013_TIP-Guide.pdf
https://www2.gov.bc.ca/assets/gov/health/child-teen-mental-health/trauma-informed_practice_guide.pdf
https://www2.gov.bc.ca/assets/gov/health/child-teen-mental-health/trauma-informed_practice_guide.pdf
https://ncsacw.samhsa.gov/userfiles/files/SAMHSA_Trauma.pdf
https://ncsacw.samhsa.gov/userfiles/files/SAMHSA_Trauma.pdf
https://www.ccnsa-nccah.ca/docs/context/RPT-HistoricTrauma-IntergenTransmission-Aguiar-Halseth-EN.pdf
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