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Outline

1. Introduction
1. What is Aboriginal Title?

2. What is the Doctrine of Discovery?

2. Tsilhqot’in Nation v British Columbia, 2014 SCC 44.

3. Tŝilhqot’in Nation v British Columbia, 2020 INC 9, published 
in Kent McNeil & Naiomi Metallic, eds, Judicial Tales Retold: 
Reimagining Indigenous Rights Jurisprudence.*

4. Some emerging case law.

(2020) Canadian Native Law Reporter, Special Edition (Saskatoon: Indigenous Law Centre) 191. Full 
text available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3896589.

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3896589
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The Source of Aboriginal Rights and Title

Calder v AG of British Columbia, [1973] SCR 313 per Hall J 
(dissenting):

➢The Nishga’a had unchallenged possession since time immemorial. 
They were not conquered nor did they surrender the land.

➢Why negotiate treaties if no such thing as Indian title?

➢The onus of proving the title was extinguished lies on the 
respondent; intention must be “clear and plain”. There is no such 
proof in the case at bar.



The Source of Aboriginal Rights and Title

“[T]he fact is that when the settlers came, the Indians were there, organized in 
societies and occupying the land as their forefathers had done for centuries. This 
is what Indian title means and it does not help one in the solution of this problem 
to call it a “personal and usufructuary right”.

-Calder v British Columbia (Attorney General) [1973] SCR 313, per Judson, J.

Aboriginal rights exist… “…because of one simple fact: when Europeans arrived in 
North America, Aboriginal peoples were already here, living in communities on 
the land, and participating in distinctive cultures as they had done for centuries.”

-R. v. Van der Peet, [1996] 2 SCR 507, Lamer C.J.C. (La Forest, Sopinka, 
Gonthier, Cory, Iacobucci and Major JJ. concurring) [emphasis in original] .



Treaty Map 

Source: https://soggy2.zoology.ubc.ca:8443/geonetwork/srv/api/records/a48afe84-31d2-4ce8-80f8-ead3fa9f15a4

https://soggy2.zoology.ubc.ca:8443/geonetwork/srv/api/records/a48afe84-31d2-4ce8-80f8-ead3fa9f15a4


Proof of Aboriginal Title

1) The land must have been occupied prior to sovereignty.

2) If present occupation is relied on as proof of occupation 
pre-sovereignty, continuity must be demonstrated.

3) Exclusive occupancy at sovereignty.

See Delgamuukw v British Columbia, [1997] 3 SCR 1010 and 
Tsilhqot’in Nation v British Columbia, 2014 SCC 44.



The Nature of Aboriginal Title  

▪ In Delgamuukw v British Columbia, [1997] 3 SCR 1010, Chief 
Justice Lamer said that if an Aboriginal society had laws in 
relation to land, those laws would be relevant to establishing 
Aboriginal title.  Such laws might include “a land tenure system 
or laws governing land use” (para 148).

▪ Indigenous peoples have rich and complex legal systems that 
predated colonization.*

*See e.g. John Borrows, Recovering Canada: The Resurgence of Indigenous Law and 
R. Overstall, “Encountering the Spirit in the Land: ‘Property” in a Kinship-Based 
Legal Order” in John McLaren, Andrew R. Buck & Nancy E. Wright, eds., Despotic 
Dominion: Property Rights in British Settler Societies (Vancouver: UBC Press, 2004).



Outline of Aboriginal Title Doctrine

The Crown’s Title
▪ The underlying title, acquired by the assertion of sovereignty 

(discovery);
▪ allows Crown the ability to infringe on Aboriginal title if justifiable; 
▪ gives rise to the Crown’s sui generis fiduciary duty.

The Aboriginal Nation’s Title
▪ Derived from  prior use and occupation – “burden” on  Crown’s title.
▪ Onus rests on Indigenous claimants to prove occupation.
▪ Communal; exclusive use and occupation for variety of purposes.
▪ Inherent limit

▪ uses not irreconcilable with nature of group’s attachment – can’t deprive future 
generations of control and benefit of land.

▪ Inalienable except to Crown.

▪ Crown can’t extinguish (since s. 35 of Constitution Act, 1982).



The Nature of Aboriginal Title 

▪ A hierarchical doctrine.

▪ “Aboriginal title is a burden on the Crown’s underlying title.  
However, the Crown did not gain this title until it asserted 
sovereignty over the land in question.  Because it does not 
make sense to speak of a burden on the underlying title before 
that title existed, aboriginal title crystallized at the time 
sovereignty was asserted.”  -- Delgamuukw at para 145. 

▪ The Crown gained its sovereignty and underlying title by 
discovery – the doctrine of Aboriginal title allows the courts to 
recognize some rights of the prior occupants. 



Fee Simple Title Aboriginal Title

Source of Title Crown Occupancy before 
Crown sovereignty

Who can own the 
land?

Anyone – indiv or 
group

Collective

Alienable? Yes Can only sell to 
Crown

Limits on Use? Zoning, nuisance 
law, etc

• Inherent Limit
• Crown can infringe

What laws protect 
the interest?

Common law, 
statutes

• Common law
• Section 35, 

Constitution



The Doctrine of Discovery

Father Hennepin (1626 – c. 1705) “discovers” 

Saint Anthony Falls, after Indigenous peoples 

had been there for centuries.
(Artist Douglas Volk, public domain). 

Truth and Reconciliation Commission:
• Assertions of sovereignty without 

either conquest or a treaty that cedes 
territory implicitly presume that 
Indigenous nations are inferior to 
European nations. 

• Numerous calls to action refer to the 
need to “repudiate concepts used to 
justify European sovereignty over 
Indigenous lands and peoples, such as 
the doctrine of discovery and terra 
nullius.”

• There are other means to establish 
the validity of Crown sovereignty.



Affirming further that all doctrines, policies and 
practices based on or advocating superiority of 
peoples or individuals on the basis of national 
origin or racial, religious, ethnic or cultural 
differences are racist, scientifically false, legally 
invalid, morally condemnable and socially 
unjust…

Article 2
Indigenous peoples and individuals are free and 

equal to all other peoples and individuals and 
have the right to be free from any kind of 
discrimination…

See also article 3 (right to self-determination) 
etc.

UN Declaration or 
UNDRIP



United Nations 
Declaration on the 
Rights of 
Indigenous Peoples 
Act, SC 2021, c 14

CANADA

Whereas all doctrines, policies and practices based
on or advocating the superiority of peoples or 
individuals on the basis of national origin or racial, 
religious, ethnic or cultural differences, including 
the doctrines of discovery and terra nullius, are 
racist, scientifically false, legally invalid, morally 
condemnable and socially unjust;
…
Whereas the Government of Canada is committed 
to taking effective measures — including legislative, 
policy and administrative measures — at the 
national and international level, in consultation and 
cooperation with Indigenous peoples, to achieve 
the objectives of the Declaration;



“Discovery” in Tsilhqot’in Nation v British Columbia, 2014 SCC 44

▪ At para. 69, the Supreme Court says “[t]he doctrine of terra nullius
(that no one owned the land prior to European assertion of 
sovereignty) never applied in Canada…”

▪ However, in the same paragraph, the Court cites Dickson J’s 
concurring judgment in Guerin v The Queen [1984] 2 SCR 335 as “the 
starting point for characterizing the legal nature of Aboriginal title”. 

▪ According to Dickson J., these claims to sovereignty were “justified” 
by the principle of discovery (for which he cites SCOTUS Chief Justice 
Marshall in Johnson v M’Intosh, 8 Wheaton 543 (1823)) which gave 
the ultimate title to the nation that had discovered it. He allowed 
that this meant that “the Indians’ rights in the land were obviously 
diminished” but maintained that their rights of occupancy and 
possession were not affected.



Tsilhqot’in Nation v British Columbia,
2014 SCC 44, [2014] 3 CNLR 362

Claim Area

http://www.cbc.ca/news/canada/british-columbia/supreme-court-to-rule-on-tsilhqot-in-first-nation-land-title-claim-1.2688069



Tsilhqot’in Nation v British Columbia (SCC) at para. 3:

The Tsilhqot’in
Nation

• Lived in villages

• Managed lands

• Repelled 
invaders

• Set terms for 
European traders 
who came onto 
their lands.



Tsilhqot’in Nation, 2007 BCSC 1700, per Justice Vickers

▪ The trial took 339 days over five years. 

▪ The Tsilhqot’in people held certain Aboriginal rights throughout the 
Claim Area, including hunting and trapping rights and some trading 
rights. 

▪ The Tsilhqot’in Nation was entitled to a declaration of Aboriginal 
title for a portion of the claim area and for a small area outside the 
claim area.

▪ However, Justice Vickers did not make a declaration of title because 
in his view the pleadings framed the claim for Aboriginal title as an 
“all or nothing claim” and it would be prejudicial to the defendants 
for the court to make a declaration regarding only part of the claim 
area.



Tsilhqot’in Nation, 2012 BCCA 285

▪ Reversed the finding that the pleadings precluded a declaration 
of title to only part of the claim area, but rejected the title 
claim on substantive grounds. 

▪ The Court of Appeal would have supported only the Aboriginal 
rights established at trial, while leaving it open to the 
Tŝilhqot’in to prove title to specific sites in the future.



Tsilhqot’in Nation v British Columbia, 2014 SCC 44

▪ Allowed the Tsilhqot’in Nation’s appeal. Granted title to about two-thirds of 
the claim area as per Justice Vickers’ findings.

▪ Use has to be consistent with the collective nature of the interest and the 
enjoyment of the land by future generations (inherent limit).

▪ The Crown could justify infringements on the title rights of the Tsilhqot’in 
Nation subject to: 
▪ its duty to consult and accommodate;
▪ a compelling objective;
▪ consistency with the Crown’s fiduciary duty to the Tsilhqot’in people

▪ to respect the interest in the land of future generations;
▪ and to meet a proportionality test (rational connection, minimal impairment, cost v 

benefit). 

▪ Both provincial and federal regulation should be subject to the same 
justification test – this removed limitations previously placed on provinces by 
the doctrine of interjurisdictional immunity.



Tŝilhqot’in Nation v British Columbia, 2020 INC 9

Grounds of appeal from decision of SCC:
▪ The Tŝilhqot’in Nation asks the Indigenous Nations Court to remove 

limitations on its rights to the land for which they have proven their title 
and disputes the Crown’s right to infringe their title. 

▪ They say this land has always been their territory. They are prepared to 
share their resources, and sharing is mandated by Tŝilhqot’in law.* At the 
same time, the Tŝilhqot’in people reasonably expect reciprocation.*

▪ The terms upon which the Tŝilhqot’in Nation and the Crown will share the 
land and its resources must be freely negotiated and incorporated into a 
treaty.

*See Val Napoleon, “Tsilhqot’in Law of Consent” (2015) 48 UBC L Rev 873 at 891.



Tŝilhqot’in Nation v British Columbia, 2020 INC 9

▪ The decision is motivated by the vision of reconciliation expressed by the 
trial judge, Justice Vickers of the British Columbia Supreme Court, as 
articulated in paragraphs 1338–1382 of his reasons.

▪ Vickers J understood that reconciliation requires negotiation, not 
litigation, and that the goal of reconciliation cannot be achieved while the 
Crown maintains its assertions of sovereignty through “discovery” and 
courts give too much scope for the Crown to infringe Aboriginal rights and 
the jurisdiction of the Tŝilhqot’in Nation.

▪ Vickers J described this infringement as inconsistent with section 35(1) of 
the Constitution Act, 1982, and “[i]n that type of analysis, reconciliation 
does not focus on the historical injustices suffered by Aboriginal peoples, 
it is reconciliation on terms imposed by the needs of the colonizer” (2007 
BCSC 1700 at para 1350).



Tŝilhqot’in Nation v British Columbia, 2020 INC 9

▪ Without the doctrine of discovery, the Crown’s sovereignty and its 
title are qualified, while the Tŝilhqot’in sovereignty and title 
continue.

▪ The Tŝilhqot’in Nation is sovereign with territory, and its authority is 
not limited to property rights: 

“title to territory entails sovereignty and jurisdiction, whereas title to land is 
merely proprietary”

-- Kent McNeil, Emerging Justice? Essays on Indigenous Rights in Canada 
and Australia (Saskatoon: Native Law Centre, 2001) at 131, note 158.

▪ Property interests in Tŝilhqot’in territory are governed by Tŝilhqot’in
laws, not by the common law doctrine of Aboriginal title.



Shedding “discovery” – what happens to Crown sovereignty?

“The purpose of s. 35(1) of the Constitution Act, 1982 is to facilitate the 
ultimate reconciliation of prior Aboriginal occupation with de facto Crown 
sovereignty.”

- Taku River Tlinglit First Nation v. British Columbia (Minister of Forests), 
2004 SCC 73, at para. 42 [emphasis added].

“Treaties serve to reconcile pre-existing Aboriginal sovereignty with 
assumed Crown sovereignty, and to define Aboriginal rights… Section 35 
represents a promise of rights recognition… This promise is realized and 
sovereignty claims reconciled through the process of honourable
negotiation.” 

- Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73 at 
para. 20 [emphasis added] and quoted by Justice Vickers in Tsilhqot’in (BCSC) at 
para 1353.



Shedding “discovery” – what happens to Crown sovereignty?

▪ Crown sovereignty continues to exists de facto, but it lacks legal and 
constitutional legitimacy in the absence of a treaty (Taku River, 
Haida Nation).

▪ It is not consistent with the rule of law for the Court to give 
unlimited effect to laws lacking constitutional legitimacy (Reference 
re: Manitoba Language Rights, [1985] 1 SCR 721).

▪ Therefore, there is an urgent need for a treaty to reconcile the 
sovereignty of the Tsilhqot’in Nation with the sovereignty of the 
Crown. 

▪ Tsilhqot’in confirmed that governments are under “a legal duty to 
negotiate in good faith to resolve claims to ancestral lands” (para. 
18).



Indigenous Title, not Aboriginal Title

To distinguish it from common law Aboriginal title, which rests 
on an underlying Crown title, we will refer to the Tŝilhqot’in title 
as “Indigenous title”, following Alan Hanna, who defined 
Indigenous title as “title derived and informed by Indigenous 
legal traditions”*

*Alan Hanna, “Making the Round: Aboriginal Title in the 
Common Law from a Tsilhqot’in Legal Perspective” (2013) 45 
Ottawa L Rev 365 at 369-371.



How is Indigenous title different?

The TRC has pointed out that using “discovery” to put the onus of 
proof on Aboriginal peoples is “manifestly unfair”. If the Crown won’t 
concede the obvious, only prima facie proof should be required, with 
an onus on the Crown to rebut the Indigenous Nation’s sovereignty 
and title. This accords with Justice Vickers’ comment:

I confess that early in this trial, perhaps in a moment of self pity, I
looked out at the legions of counsel and asked if someone would soon 
be standing up to admit that Tsilhqot’in people had been in the Claim 
Area for over 200 years, leaving the real question to be answered. My 
view at this early stage of the trial was that the real question concerned 
the consequences that would follow such an admission. I was assured 
that it was necessary to continue the course we were set upon. My view 
has not been altered since I first raised the issue almost five years ago. 
[para 1373]



How is Indigenous title different?

▪ Since the Tŝilhqot’in Nation has jurisdiction over its territory flowing 
from its continuing sovereignty, the laws of the Tŝilhqot’in Nation 
apply. 

▪ This means the following restrictions on Aboriginal title imposed by 
Canadian courts no longer apply unless they are consistent with 
Tsilhqot’in law:

▪ an inherent limit that requires uses of the land to be reconcilable 
“with the communal and ongoing nature of the group’s 
attachment to the land;”

▪ that the land be collectively owned; and 

▪ inalienability except to the Crown.



The Role of the Courts

▪ The Supreme Court recognized in Nacho Nyak Dun v Yukon, 
2017 SCC 58 at para 4, that “…reconciliation often demands 
judicial forbearance. Courts should generally leave space for 
the parties to govern together and work out their differences.”

▪ Justice Vickers made the point forcefully that some decisions 
should not be left to courts. He warned that courts should not 
be placed in an “invidious position merely because 
governments at all levels, for successive generations, have 
failed in the discharge of their constitutional obligations” (para 
1368).



What are the limits of justiciability?

Absent “discovery”, reconciliation must happen in the political, not the 
judicial realm through negotiation. Courts have an important but limited 
role:

▪ during negotiations, to “control the limits of the respective 
sovereignties” (Reference re Secession of Quebec) (SCC)(1998).

▪ To promote reconciliation, courts should not purport to determine 
or limit Aboriginal rights. Instead, they should:
▪ enforce the Crown’s duty to negotiate in a manner consistent with 

the honour of the Crown; and
▪ provide appropriate remedies if this duty is not met. 

See also Felix Hoehn, “The Duty to Negotiate and the Ethos of 
Reconciliation” (2020) 83 Sask L Rev 1.



Reciprocal Duties

▪ With reciprocal rights of sovereignty come reciprocal obligations, so both the 
Crown and the Tŝilhqot’in Nation have a duty to negotiate in good faith. Similarly, 
both sides will have a duty to consult, and, where appropriate, to accommodate the 
other party when significant interests of the other party may be affected. 

▪ As described by an article by Gordon Christie, the Tŝilhqot’in Nation has already 
acted in a manner consistent with this when establishing a park only partly within 
the bounds of its territory to which the declaration of Aboriginal title applied. 

▪ By consulting the Crown, the Tŝilhqot’in Nation is also acknowledging the Crown’s 
de facto sovereignty and is nurturing a positive relationship with the rest of 
Canadian society.

*Gordon Christie, “Who Makes Decisions Over Aboriginal Title Lands?” (2015) 48 UBC L Rev 743 at 789–
91. 



The de facto doctrine and the rule of law

▪ The de facto doctrine and the fundamental constitutional principle of the 
rule of law will protect interests that relied on assumptions of Crown 
sovereignty that lacked constitutional validity.

▪ See Reference re: Manitoba Language Rights, [1985] 1 SCR 721, and the 
conditions for giving temporary validity to unconstitutional laws, citing 
Ibrahim, a 1965 decision of the Cyprus Court of Appeal, including 

▪ measures proportional to the necessity; and

▪ measures that are temporary, limited to the duration of the 
exceptional circumstance. 



Who governs before a treaty is negotiated?

▪ Canada’s de facto sovereignty continues, but the sovereign powers of 
both sides will necessarily be constrained. 

▪ A finding of Indigenous title and Tsilhqot’in sovereignty means Tŝilhqot’in 
laws will presumptively apply.

▪ Some aspects of Tŝilhqot’in jurisdiction can’t be exercised without a 
treaty.

▪ The Crown’s de facto sovereignty will allow courts to protect third party 
interests and to give effect to some Crown laws.

▪ Vickers J. cited the approach proposed by Brian Slattery and the Royal 
Commission on Aboriginal Peoples:
▪ An “inner core” of jurisdiction can be exercised without a treaty (e.g. a recent 

Tsilhqot’in Nation law to protect the Sturgeon River (Fraser River) from pollution).
▪ the exercise of the “penumbra” or “outer layer” may need to await a reconciliation 

with the public interest that will be embodied in a treaty. 



What if the Crown fails to comply with the duty to 
negotiate?

Courts could expand de jure Indigenous jurisdiction beyond the 
parameters normally possible under the de facto doctrine, as 
long as this would not lead to chaos and would not otherwise 
weaken the rule of law.

Those who quite legitimately insist upon 
the importance of upholding the rule of 
law cannot at the same time be oblivious 
to the need to act in conformity with 
constitutional principles and values… .

--Secession Reference at 268.



Some Emerging Case Law

• Thomas v Rio Tinto Alcan Inc., 
2022 BCSC 15.

• Reference to the Court of Appeal 
of Quebec regarding the First 
Nations, Inuit and Métis Child, 
Youth and Family Services Act,
2022 QCCA 185.

• Trial of Nuchatlaht First Nation 
title claim in BC Supreme Court.

“We reiterate that the legal 
source of Aboriginal rights and 
title is not state recognition, but 
rather the realities of prior 
occupation, sovereignty and 
control…”

- Newfoundland and Labrador 
(Attorney General) v. 
Uashaunnuat (Innu of Uashat
and of Mani-Utenam), 2020 SCC 
4 at para. 49.



Thomas v Rio Tinto Alcan Inc., 2022 BCSC 15

▪ In 1950, BC authorized Rio Tinto to build the Kenney Dam and other works.

▪ In 2011, Saik'uz First Nation and Stellat'en First Nation sued Rio Tinto in 
private and public nuisance based on interference with their (unproven) 
Aboriginal title and Aboriginal rights.

▪ The First Nations sought an order to compel Rio Tinto and fed/prov 
governments to restore the water flow in the Nechako River, prevent 
further damage to the fishery and restore the abundance of both the 
Nechako White Sturgeon and salmon.

▪ Rio Tinto applied for summary judgment to dismiss the claims. The BCSC 
dismissed the action against Rio Tinto, but this was reversed by the BCCA 
(leave to appeal to SCC ref’d). 

▪ The trial of the issues took place from October 2019 to January 2021, with 
151 days of trial.*

*Claire Lingley, Radha Curpen, David Bursey and Sharon Singh, “Potential Implications of B.C. Supreme
Court Decision: Thomas and Saik'uz First Nation v Rio Tinto Alcan Inc.” Bennet Jones blog, February 9,
2022.

https://www.bennettjones.com/Blogs-Section/Potential-Implications-of-BC-Supreme-Court-Decision
https://www.bennettjones.com/Blogs-Section/Potential-Implications-of-BC-Supreme-Court-Decision
https://www.bennettjones.com/Blogs-Section/Potential-Implications-of-BC-Supreme-Court-Decision


Thomas v Rio Tinto Alcan Inc., 2022 BCSC 15

▪ The BCSC found an Aboriginal right to fish, as well as evidence 
in support of Aboriginal title (but declined to make “findings” 
on Aboriginal title for procedural grounds).

▪ Aboriginal rights can form the basis for a private law nuisance 
claim, but Rio Tinto could rely on defence of statutory 
authority. The First Nations could only bring that claim against 
the Crown but hadn’t done so. However, governments have an 
obligation to protect Aboriginal rights.

▪ The Court anticipated its decision would be appealed, and it 
has been.*

*Claire Lingley, Radha Curpen, David Bursey and Sharon Singh, “Potential Implications of B.C. Supreme
Court Decision: Thomas and Saik'uz First Nation v Rio Tinto Alcan Inc.” Bennet Jones blog, February 9,
2022.

https://www.bennettjones.com/Blogs-Section/Potential-Implications-of-BC-Supreme-Court-Decision
https://www.bennettjones.com/Blogs-Section/Potential-Implications-of-BC-Supreme-Court-Decision
https://www.bennettjones.com/Blogs-Section/Potential-Implications-of-BC-Supreme-Court-Decision


Thomas v Rio Tinto Alcan Inc., 2022 BCSC 15

▪ Justice Kent’s decision is remarkable for its consideration of the doctrine of 
discovery, questionable Crown claims of sovereignty, the UN Declaration, 
and the tragic consequences of colonialism.

▪ “Not surprisingly, this rationale for Crown sovereignty over land formerly 
owned and occupied by Indigenous peoples has in recent decades come 
under scathing academic, political, and legal criticism….” (para 189).

▪ Kent J then refers to the condemnation of the doctrine of discovery by the 
TRC, as well as the preamble to the United Nations Declaration on the Rights 
of Indigenous Peoples Act, S.C. 2021, c. 14.

▪ “…[O]ne may rightly ask, if the land and its resources were owned by 
Indigenous peoples before the arrival of Europeans, how, as a matter of 
law, does the mere assertion of European sovereignty result in the Crown 
acquiring radical or underlying title? How and why does pre-existing 
Indigenous title somehow become subordinate?



Reference to the Court of Appeal of Quebec regarding the First 
Nations, Inuit and Métis Child, Youth and Family Services Act,
2022 QCCA 185

▪ An Act respecting First Nations, Inuit and Métis children, youth and 
families, SC 2019, c 24 affirmed the inherent right of Aboriginal 
peoples to self-government, including jurisdiction over child and 
family services (s 8(1)).

▪ The Act provided a framework for Aboriginal peoples to exercise this 
jurisdiction, including the opportunity for negotiations with federal 
and provincial governments and the incorporation of Aboriginal 
laws into federal law.

▪ The Quebec Court of Appeal recognized and re-affirmed First 
Nations’ jurisdiction over child protection and family laws based on 
the inherent right to self-government under s. 35.

▪ The Court held that sections of the Act allowing Indigenous child 
welfare laws to override conflicting provincial laws are 
unconstitutional. The federal government is appealing this aspect of 
the decision.



Nuchatlaht First Nation:
Aboriginal Title Claim in BC Supreme Court

Photo: TJ Watt, from The Narwhal, https://thenarwhal.ca/nuchatlaht-indigenous-title-undrip/

Clearcut logging on Nootka Island

https://thenarwhal.ca/nuchatlaht-indigenous-title-undrip/


Conclusion

▪ The doctrine of Aboriginal title rests on a foundation that is legally 
and historically false and violates basic moral standards.

▪ Using the terminology of property law hides the reality that an 
Aboriginal title claim is really an assertion of Aboriginal sovereignty.

▪ Legislatures and courts are increasingly questioning the doctrine of 
discovery and recognizing an inherent right to self-government.

▪ Courts should carefully observe limits on justiciability by enforcing 
obligations to negotiate treaties, and by limiting sovereignties.

▪ We need to seek the consent of Indigenous peoples, not assume it.

▪ The Crown has assumed de facto sovereignty (“we are all here to 
stay” - Delgamuukw) but we can reconcile the peoples and 
sovereignties in Canada by negotiating the terms of a partnership.


