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The Existing Statutory Regime
 The Seizure of Criminal Property Act, 2009, SS 2009, c S-46.002
 The Seizure of Criminal Property Regulations, 2009, S-46.002 Reg 1
 First passed on July 1, 2009
 8th version now in force
 Soon to be amended by Bill 38

Purpose
The Act authorizes the government to take ownership of
property that has been acquired through unlawful activity or
used in unlawful activity. Under the law, the Director of
Saskatchewan's Civil Forfeiture Program may initiate civil
forfeiture proceedings when property is believed to be proceeds
or an instrument of unlawful activity.

Saskatchewan (Seizure of Criminal Property Act, Director) v Kotyk, 2013 SKCA
140 (CanLII) at para 30:
“…… we note that in Chatterjee v. Ontario (Attorney General), 2009 SCC
19, [2009] 1 S.C.R. 624, at para. 23 the Supreme Court held that the
Ontario equivalent of the Saskatchewan statute:
. . .[C]reates a property-based authority to seize money and other
things shown on a balance of probabilities to be tainted by crime
and thereafter to allocate the proceeds to compensating victims
of and remedying the societal effects of criminality. The practical
(and intended) effect is also to take the profit out of crime and to
deter its present and would-be perpetrators.

Key Definitions
Section 2
(c) “criminal organization” means a criminal organization as defined in the
Criminal Code;
(d) “criminal organization offence” means a criminal organization offence as
defined in the Criminal Code;
(e) “Crown” means, except in clause 9(1)(f), the Crown in right of Saskatchewan;
(i) “instrument of unlawful activity” means property that:
(i) has been used to engage in unlawful activity that, in turn, resulted in or
was likely to result in or was intended to result in the acquisition or
production of property or in bodily harm to a person; or
(ii) is likely to be used to engage in unlawful activity that, in turn, would be
likely to or is intended to result in the acquisition or production of other
property or in bodily harm to a person;

(o) “prior registered interest” means:
(i) with respect to real property, an interest that was registered against
the property in accordance with The Land Titles Act, 2000 or any
former Land Titles Act before an interest based on an application for
forfeiture was registered pursuant to section 4; and
(ii) with respect to personal property, a security interest that was
registered against the property in accordance with The Personal
Property Security Act, 1993 or any former Personal Property
Security Act before notice of an application for forfeiture was
registered pursuant to section 5 or notice of commencement of
administrative forfeiture proceedings was registered pursuant to
subsection 10.2(2);

(u) “unlawful activity” means an act or omission that is an
offence pursuant to:
(i) an Act, an Act of any province or territory of Canada or an Act of the
Parliament of Canada; or
(ii) an Act of a jurisdiction outside Canada, if a similar act or omission
would be an offence pursuant to an Act or an Act of the Parliament
of Canada if it were committed in Saskatchewan;

(p) “proceeds of unlawful activity” means:
(i) property acquired directly or indirectly, in whole or in part, as a
result of unlawful activity, whether the property was acquired
before or after the coming into force of this Act; and
(ii) an increase in the value of property, or a decrease in a debt
obligation secured against property, if the increase or decrease
resulted directly or indirectly from unlawful activity;

Civil Forfeiture of Property
• Civil forfeiture proceedings are independent of criminal
forfeiture proceedings allowed pursuant to the Criminal Code of
Canada. A criminal proceeding or conviction is not required to
achieve civil forfeiture. The civil forfeiture proceeding is against
property, not individuals. Civil forfeiture does not result in a
criminal conviction.
• Examples of property forfeited:
• Buildings used to house marijuana grow operations;
• Currency resulting from the sale of illicit drugs; and
• Vehicles used to sell illicit drugs

S. 6(1) – Interim Orders
(a) an order authorizing the director to investigate and inventory the property of the person
named in the application without notice as the respondent or defendant;
(b) an order authorizing the director to do all or any of the following:
(i) enter and search any place or premises named in the order;
(ii) stop and search any vehicle described in the order;
(iii) seize and remove from any place, premises or vehicle searched anything that may
be evidence of property that is proceeds of unlawful activity or an instrument of
unlawful activity;
(c) an order restraining the disposition of the property;
(d) an order for the possession, delivery or safekeeping of the property;
(e) an order for the sale or other disposition of the property, if:
(i) the property is perishable or of a rapidly depreciating nature;
(ii) the sale or disposition of the property would preserve the value of the property; or
(iii) the cost of managing or preserving the property would exceed its realizable value;

(f) an order creating a lien in favour of the Crown for an amount
fixed by the court on the property, or on other property specified
in the order, to secure the performance of an obligation imposed
by an order made pursuant to this subsection;
(g) an order appointing a receiver or a receiver and manager for
the property;
(h) any other order respecting the preservation, management or
disposition of the property that the court considers appropriate.

s. 6(3)With an order made pursuant to clause (1)(b), the director may:
(a) enter at any time and search any place or premises named in the order;
(b) stop and search any vehicle described in the order;
(c) open and examine the contents within any trunk, box, bag, parcel, closet,
cupboard or other receptacle that the director finds in the place, premises or
vehicle;
(d) require the production of and examine any records or property that the
director believes, on reasonable grounds, may contain information related to
property that is proceeds of unlawful activity or an instrument of unlawful
activity;
(e) remove, for the purpose of making copies, any records examined pursuant to
this section; and
(f) seize and remove from any place, premises or vehicle searched anything that
may be evidence of property that is proceeds of unlawful activity or an instrument
of unlawful activity.

(4) Unless it clearly would not be in the interests of justice, the court shall
make an order pursuant to subsection (1) if it is satisfied that there are
reasonable grounds to believe that the property is proceeds of unlawful
activity or an instrument of unlawful activity.
(5) An order made pursuant to subsection (1) may be made for a period not
exceeding 60 days.

The “interests of justice”.
Director v Lariviere, 2021 SKQB 35 (CanLII)
[32] I turn to consider briefly the “interests of justice” exception to civil forfeiture set out in ss. 7(1) of
the Act. The Saskatchewan Court of Appeal in Mihalyko (Re), 2012 SKCA 44, 348 DLR (4th)
756 [Mihalyko] explained how the “interests of justice” exception should operate. Relying on the
decision of the Ontario Court of Appeal in Ontario (Attorney General) v 8477 Darlington Crescent
(Windsor), 2011 ONCA 363, 333 DLR (4th) 326, Vancise J.A. stated:
29. [T]he “interests of justice” determination is not just a balancing of the pros and
cons of making the order of forfeiture. It is more than that. The word “clearly” must,
as Doherty J.A. stated [in Ontario (Attorney General) v. 1140 Aubin Road (Windsor), 2011
ONCA 363, 333 D.L.R. (4th) 326 (“McDougall”)], be given some meaning and I am
inclined to his opinion that the applicant or the party seeking the leave must
demonstrate that in the circumstances of each case before the court that the
forfeiture would be a “manifestly harsh and inequitable result.”
30. The application of the word “clearly” qualifies the interests of justice test and
must modify the standard. It means that the person seeking the exemption must
demonstrate that the forfeiture would be draconian and unjust or manifestly harsh.
[Emphasis added]

S. 7(1) – Forfeiture Orders
s. 7(1) Subject to section 8, and unless it clearly would not be in the
interests of justice, the court shall make an order forfeiting property to
the Crown if the court finds that the property is proceeds of unlawful
activity or an instrument of unlawful activity.
(2) In order to make a forfeiture order in an application for forfeiture
of property that is alleged to be proceeds of unlawful activity, the
court:
(a) is not required to be satisfied that the property was
acquired in connection with a specific unlawful act; and
(b) is not required to be satisfied that an increase in the value of
property or a decrease in a debt obligation secured against the
property arose as the result of a specific unlawful act.

s. 8 – Protection Orders
s. 8(1) Subject to subsection (3), if property is found to be proceeds of unlawful
activity or an instrument of unlawful activity, the court shall make an order to
protect interests in the property held by persons entitled to a protection order
pursuant to section 9 or 10.
(2) Without limiting the generality of subsection (1), a protection order may:
(a) sever or partition any interest in the property or require any interest in the property to
be sold or otherwise disposed of by any person;
(b) subject to subsection 7(4), provide that the Crown takes the property subject to the
interest of a person;
(c) direct that the proceeds of the sale of the property be applied to any debt secured by a
prior registered interest in the property; or
(d) direct that any other measures be taken that the court considers necessary to reasonably
protect any interest in the property.

(3) The court may refuse to issue a protection order if it considers that it would not
be in the interests of justice to do so

s. 9(1) – Prior Registered Interests
s. 9(1) The following holders of a prior registered interest in
property that is found to be proceeds of unlawful activity or an
instrument of unlawful activity are entitled to a protection order:
(a) a trust corporation, a loan corporation or a financing corporation
licensed pursuant to The Trust and Loan Corporations Act, 1997;
(b) a bank to which The Bank Act (Canada) applies;
(c) a credit union incorporated or registered pursuant to The Credit Union
Act, 1998, Credit Union Deposit Guarantee Corporation or Credit Union
Central of Saskatchewan;

(d) an insurance company licensed pursuant to The Saskatchewan
Insurance Act;
(e) a retail association to which the Cooperative Credit Associations Act
(Canada) applies;
(f) the Crown in right of Canada, the Crown in right of
Saskatchewan or a municipality;
(g) the holder of any other prescribed right or interest;
(h) any class of prescribed persons whose members are similar to the
holders set out in clauses (a) to (e).
(2) If property is found to be proceeds of unlawful activity or an instrument
of unlawful activity, any person who acquired the property or an interest in
the property from a person mentioned in subsection (1) is entitled to a
protection order.

s. 10(1) - Other persons entitled
to Protection Orders
s. 10(1) If property is found to be proceeds of unlawful activity, a person who owns
or has an interest in the property is entitled to a protection order if the person
proves:
(a) that the person:

(i) acquired the property or an interest in the property before an interest was registered pursuant to
section 4, 5 or 10.2, as the case may be; and
(ii) did not, directly or indirectly, acquire the property or an interest in the property as a result of an
unlawful activity; or

(b) that the person:

(i) co-owns the property with another person whose unlawful activity led to the finding that the
property is proceeds of unlawful activity, and did not know and could not reasonably have known that
the co-owner’s interest in the property was acquired as a result of unlawful activity;
(ii) owned or had an interest in the property before the unlawful activity occurred, and was deprived of
the property or the benefit of the interest in the property as a result of the unlawful activity;
(iii) acquired the property or an interest in the property for fair market value after the unlawful activity
occurred, and did not know and could not reasonably have known at the time of the acquisition that the
property was proceeds of unlawful activity; or
(iv) acquired the property or an interest in the property from a person described in subclause (i) or (iii).

(2) If property is found to be an instrument of unlawful activity, a person
who owns or has an interest in the property is entitled to a protection order
if the person proves that he or she:

(a) acquired the property or an interest in the property before an interest was
registered pursuant to section 4, 5 or 10.2, as the case may be; and
(b) did all that he or she could reasonably have done in the circumstances to prevent
the property from being used to engage in unlawful activity.

(3) For the purposes of clause (2)(b), and without limiting the generality of
that clause, a person can prevent property from being used to engage in
unlawful activity by actions including:

(a) promptly notifying the appropriate law enforcement agencies whenever the person
knows that the property has been or is likely to be used to engage in unlawful activity;
or
(b) refusing or withdrawing any permission that the person has authority to give and
that the person knows has facilitated or is likely to facilitate the property’s being used
to engage in unlawful activity.

Administrative Forfeiture
The Director of Saskatchewan's Civil Forfeiture Program can
seek forfeiture of personal property valued at less than $75,000
through an administrative process. Administrative forfeiture
cannot be used to seek forfeiture of real property (for example,
buildings). There is an opportunity to dispute administrative
forfeitures.

Commencement of Proceedings
s. 10.2(1) The director may commence administrative forfeiture
proceedings against property if:
(a) the director is satisfied that the property is proceeds of unlawful activity or
an instrument of unlawful activity;
(b) the property is personal property;
(c) the property has been seized by a law enforcement agency and is being held
by or on behalf of that agency;
(d) the director has reason to believe that the fair market value of the property
is less than the prescribed amount;
(e) subject to subsection (1.1), no other person has a prior registered interest in
the property; and
(f) the property is not the subject of an application for a forfeiture order
pursuant to Part II.

Notice to Interested Persons
and the Public
Notice to interested persons
s. 10.3(1) The director must give written notice of administrative forfeiture
proceedings against the subject property to:
(a) the person from whom the subject property was seized;
(b) the law enforcement agency that seized the subject property; and
(c) any other person who the director believes may have an interest in the subject property.

(2) A notice pursuant to this section must include the following:

(a) a description of the subject property;
(b) the date the subject property was seized and the place of seizure;
(c) the basis on which the director seeks forfeiture of the subject property;
(d) a statement that the subject property may be forfeited to the Crown;
(e) a statement that a person who intends to oppose forfeiture of the subject property must
submit a written notice of dispute to the director at an address set out in the notice by a
deadline date specified in the notice;

Public notice of administrative forfeiture proceedings
s. 10.4(1) The director shall give public notice of administrative
forfeiture proceedings against the subject property by publishing
notice of the proceedings on the ministry’s website.
(2) A notice pursuant to subsection (1) must include the following:
(a) a description of the subject property;
(b) the date the subject property was seized and the place of seizure;
(c) the basis on which the director seeks forfeiture of the subject property;
(d) a statement that the subject property may be forfeited to the Crown;
(e) a statement that a person who intends to oppose forfeiture of the subject
property must submit a written notice of dispute to the director at an address
set out in the notice by the deadline date specified in the notice

Disputing administrative forfeiture
s. 10.6(1) A person who claims to have an interest in the subject
property may oppose forfeiture of the property by filing a notice
of dispute with the director in the prescribed form.
(2) The notice of dispute must be received by the director on or
before the deadline date.

Director’s response to notice of dispute
s. 10.7(1) If the director receives a notice of dispute in the
prescribed form on or before the deadline date, he or she must,
within 60 days after the deadline date:
(a) apply for a forfeiture order against the property pursuant to Part II;
or
(b) discontinue administrative forfeiture proceedings against the subject
property

Forfeiture

s. 10.8(1) If the director does not receive a notice of dispute by the deadline
date, the subject property is forfeited to the Crown.

Failure to file notice of dispute
s. 10.9(1) A person who claims to have an interest in subject property that
was forfeited pursuant to this Part but who failed to file a notice of dispute
in accordance with section 10.6 may apply to the court to set aside the
forfeiture.
(2) A claimant must apply pursuant to subsection (1) within six months
after the deadline date.
(3) In an application pursuant to subsection (1), the claimant must
establish:
(a) the nature of his or her interest in the subject property;
(b) that he or she had a reasonable excuse for the failure to file a notice of dispute in
accordance with section 10.6; and
(c) that he or she made an application pursuant to this section as soon as was
reasonably possible after learning of the forfeiture of the subject property.

Standard of proof
s. 11 Except as otherwise provided in this Act, in an application made pursuant to
this Act, the standard of proof is to be on the balance of probabilities.
Proof of offences
s. 12 In an application pursuant to this Act:
(a) proof that a person was convicted, was found guilty, or was found not
criminally responsible on account of mental disorder, with respect to an
offence is proof that the person committed the offence; and
(b) evidence that a person was charged with and acquitted of an offence, or
that such a charge was withdrawn or stayed, or that a person was not
charged with an offence, is not relevant in making a finding of fact

Presumptions
 s. 14 - Presumption re proceeds of unlawful activity
 s. 15 - Presumption for members of criminal organization.
 s. 16 - Presumption for instruments of unlawful activity.
 s. 17 - Presumption re community safety order.
 s. 18 - Presumption re vehicle-related offence.
 s. 19 - Presumption re firearm associated with gangs or
terrorism.
 s. 20 - Presumption re sexual offence.
 S. 21 - Presumption re criminal organization offence.

Appeals
Appeal of order
s. 18(1) Subject to section 21, an order made pursuant to this Act may only be appealed to
the Court of Appeal:
(a) on a question of law; and
(b) with leave of a judge of the Court of Appeal.
(2) An application for leave to appeal must be made within 14 days after the day the order of
the court is pronounced or within any further time the Court of Appeal may allow.
No further appeal
s. 20 The decision of the Court of Appeal is final and there is no further appeal.
No appeal of forfeiture order
s. 21 There is no appeal of a forfeiture order.

Who Controls the Forfeited Property and
where does it go?
 s. 27 - Asset Manager appointed
 s. 28 – Powers of Asset Manager
 s. 30 – Criminal Property Forfeiture Fund
 s. 34 - Use of Fund

Bill 38 - The Seizure of Criminal Property
Amendment Act, 2021
Status of Bill 38 (as of May 10, 2022)
 1st reading – Nov 2, 2021
 2nd reading – Nov 3, 2021
 Intergovernmental Affairs & Justice Committee – March 9,
2022
 3rd reading March 10, 2022
 Comes into force on Order of Lieutenant Governor in Council

Significant Amendments
Definitions
(f.1) ‘financial institution’ includes:
(i) a bank;
(ii) a credit union;
(iii) the issuer of a credit card;
(iv) a loan corporation as defined in The Trust and Loan Corporations Act,
1997;
(v) a trust corporation as defined in The Trust and Loan Corporations Act,
1997;
(vi) a payday lender as defined in The Payday Loans Act

(p) ‘proceeds of unlawful activity’ means any of the following:
(i) property acquired directly or indirectly, in whole or in part, as a
result of unlawful activity, whether the property was acquired before or
after the coming into force of this Act;
(ii) an increase in the value of property, or a decrease in a debt obligation
secured against property, if the increase or decrease resulted directly or
indirectly from unlawful activity;
(iii) property realized by the sale or other disposition of an
instrument of unlawful activity.

Preliminary and Investigation Orders
 s. 2.1 - Preliminary preservation orders
 s. 2.2 - Preliminary disclosure orders
 s. 2.3 - Investigation orders
 s. 2.3 (1) (b) (iii) – New provision allowing searches of persons

 s. 2.4 - Orders made in same proceeding

Settlement Powers
Settlement re Forfeiture
s. 10.71(1) Notwithstanding any other provision of this Act, if the
director receives a notice of dispute mentioned in subsection
10.7(1), the director and the person who files the notice of dispute
may agree to a settlement respecting the forfeiture.
(2) For greater certainty, a settlement pursuant to subsection (1)
may provide for all or any of the following:
(a) the full or partial forfeiture of property that is the subject of the
proceeding;
(b) payment of a monetary amount instead of the full or partial
forfeiture of the property that is the subject of the proceeding.

Presumption re Preliminary Disclosure
Presumption re preliminary disclosure order
s. 16.5 In a proceeding pursuant to this Act respecting property
that is alleged to be proceeds of unlawful activity or an
instrument of unlawful activity, evidence that the property is
subject to a preliminary disclosure order and that the respondent
or defendant failed or refused to provide all of the information
and documents required to be provided under the preliminary
disclosure order within the time specified in the order or any
extension of time allowed by the court is admissible in evidence
as proof, in the absence of evidence to the contrary, that the
property is proceeds of unlawful activity or an instrument of
unlawful activity.

Enhanced Power re Financial Institutions
Information from financial institution
s. 23.2(1) If the director has reasonable grounds to suspect that property is proceeds of unlawful activity or an instrument of unlawful activity
and that a person who has a prior registered interest in, is the owner of, or has possession of the property has dealt with a financial
institution, the director may, in writing, request that the financial institution provide information, including personal information, about one
or more of the following:
(a) the property;
(b) the person’s account or accounts with the financial institution, including the following:
(i) any information necessary to identify the account, including the account number and other particulars;
(ii) the nature and type of account;
(iii) whether the account is active;
(iv) the names and addresses of all account holders;
(c) the person’s dealings with the financial institution;
(d) any other person’s interest in:
(i) the property; and
(ii) the account or accounts mentioned in clause (b).
(2) A financial institution must comply with a request made pursuant to subsection (1) within the period specified in the request.
(3) A financial institution from which information is requested pursuant to this section shall not disclose to any other person that the
director has requested information”

New Offence Provisions
Offences
s. 39.1(1) No person shall:
(a) in response to a preliminary disclosure order, make a statement that the person knows
to be false or misleading;
(b) knowingly provide false or misleading information to the director;
(c) fail to comply with a request made pursuant to section 23.1 or 23.2;
(d) disclose information in contravention of subsection 23.2(3).
(2) Every person who contravenes any provision of subsection (1) is guilty of an offence and liable on
summary conviction:
(a) in the case of an individual, to a fine of not more than $10,000; and
(b) in the case of a corporation, to a fine of not more than $25,000.
(3) If a corporation commits an offence pursuant to this Act, any director or officer of the corporation
who directed, authorized, assented to, acquiesced in or participated in the commission of the offence
is guilty of the offence and liable on summary conviction to the penalty provided for the offence,
whether or not the corporation has been prosecuted or convicted.
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