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Background

• Amendments to The Children’s Law Act, 2020 
came into force March 1, 2021

• Amendments to the Divorce Act also came 
into effect on March 1, 2021. (Parts of Bill C-78 
still awaiting proclamation)



What changed?

• Terminology changes
• Best interests criteria
• Consideration of family violence
• Relocation provisions
• Duties of parties and lawyers
• Preparation to implement Hague Conventions
• Addressing AHR 



Terminology changes

• “decision-making responsibilities” and 
“parenting time”
– In a “parenting order”

• DA used concept of “ordinary residence”–
changed to “habitual residence”
– CLA already used “habitual residence”



Best interests criteria

• New DA s.16(2): When considering the BIC, 
court shall give primary consideration to the 
child’s physical, emotional and psychological 
safety, security and well-being.

• New CLA s.10(2): a parenting order is not in 
the best interests of a child unless it protects, 
to the greatest extent possible, the child’s 
physical, psychological and emotional safety, 
security and well-being.



Best interests criteria

• Extensive new list added to DA.  CLA will 
mirror these new criteria.  Includes:
– 1.Child’s needs including need for stability
– 2.Nature and strength of relationships with 

parents and siblings and any other significant 
person

– 3.Willingness of parents to support child’s 
relationship with the other

– 4.History of the child’s care
– 5.Child’s views and preferences



Best interests criteria 

– 6.Child’s cultural, linguistic, religious or spiritual 
upbringing, including Indigenous heritage

– 7.plans for the child’s care
– 8.Ability of spouse to care for and meet child’s 

needs
– 9.Ability of spouses to communicate and 

cooperate 



Best interests criteria

– 10. Family violence and its impact on: 
• ability and willingness of a spouse to care for and meet 

child’s needs, and 
• the appropriateness of making an order that would 

require the spouses to cooperate on parenting issues

- 11. Any civil or criminal order relevant to safety of   
the child



Best interests criteria –
impact of family violence

• In determining impact of family violence, 
court must consider:
– a) nature, seriousness and frequency of the 

violence and when it occurred
– b) whether there is a pattern of coercive and 

controlling behavior
– c) whether the violence is directed to a child or 

whether a child is directly or indirectly exposed to 
the violence



Best interests criteria –
impact of family violence

– d) Physical, emotional and psychological harm or 
risk of harm to the child

– e) any compromise of safety of the child or other 
family member

– f) whether the violence causes the child or other 
family member to fear for their safety

– g) Any steps taken by the person engaging in the 
violence to prevent further violence and improve 
their ability to care for the child



Consideration of 
family violence

• Family violence means any conduct, whether or not the 
conduct constitutes a criminal offence, by a family 
member towards another family member, that is violent 
or threatening or that constitutes a pattern of coercive 
and controlling behavior or that causes that other family 
member to fear for their own safety or for that of 
another person – and in the case of a child, the direct or 
indirect exposure to such conduct – and includes

(a) physical abuse, including forced confinement but 
excluding the use of reasonable force to protect 
themselves or another person;
(b) Sexual abuse;
(c) Threats to kill or cause bodily harm to any person;
(d) harassment, including stalking;
(e) The failure to provide the necessaries of life;
(f) Psychological abuse;
(g) Financial abuse:
(h) Threats to kill or harm an animal or damage 
property; and
(i) The killing or harming of an animal or the damaging 
of property.

-new and extensive 
definition of family 
violence in the Divorce 
Act, based on extensive 
research
-CLA 2020 contains the 
same definition 



Family violence responses

• Can now apply under CLA and/or DA for
– supervised parenting time 
– non-removal clause



Relocation provisions

• DA and CLA now directly address relocation.  
• Distinguish between: 

– A “Move” is broader and includes any change of address.  
– A “relocation” is defined as a move—either by a child or a 

person with parenting time or decision-making 
responsibility—that could have a significant impact on the 
child’s relationship with a person with parenting time or 
decision-making responsibility, a person applying for such 
responsibilities, or a person who has contact with the child 
under a contact order

• -same definition in DA and CLA except no “contact 
order” in CLA



Relocation provisions

• There are three broad components (DA and 
CLA):

• 1) 60-day notice of a proposed relocation
– Must set out the expected move date and new place of residence and 

contact info (victim of violence may apply for an exemption from this 
requirement), and proposed new parenting arrangements

– Parent proposing the move may apply to court to authorize the move.  
Responding parent may apply to court to prevent the move.  Serve and 
file court application OR prescribed Notice of Objection within 30 days 
of receiving the notice

– notice of a proposed move, by anyone with 
parenting time. No opportunity to object.



Relocation provisions

• Additional best interests criteria to be 
considered in relocation cases (DA and CLA)

• (a) Reasons for the relocation
• (b) Impact of the relocation on the child
• (c) Amount of time spent with the child by each person who 

has parenting time
• (d) Whether notice was provided
• (e) Orders or agreements specifying geographic area
• (f) Reasonableness of the proposal
• (g) Compliance with family law obligations



Relocation provisions

• Burdens of proof that will apply in relocation cases
– if parents spend substantially equal time with the child and 

share responsibility for the care of the child fairly equally, 
the person proposing the move would have to 
demonstrate why the move is in the best interests of the 
child.

– If the child is in the care of one parent the vast majority of
the time—the parent opposing the move would have to 
demonstrate why the move is not in the child’s best 
interests.

– In all other cases, each parent must demonstrate whether 
the move would be in the best interests of the child. 



Duties of Lawyers

CLA, 2020
• Discuss using alternative 

methods to resolve issues 
such as collaborative law 
and mediation

• Unless clearly inappropriate 
to do so

Divorce Act – s. 7.7
• possibility of reconciliation;
• Encourage use of a family 

dispute resolution process
• Inform client of their duties
• Unless clearly inappropriate 

to do so



Preparation to implement 1996 Hague 
Convention

• 1996 Hague Convention dealing with 
jurisdiction, recognition and enforcement of 
custody/access orders (custody is still the 
language of the Hague Convention)

• The DA amendments only come into force 
once one province or territory is ready to 
implement either Convention



Jurisdiction – CLA, 2020
• 6(1) For the purposes of making a parenting order or for the purposes of Part 5, the court has 

jurisdiction if: 
– (a) the child is habitually resident in Saskatchewan at the commencement of the 

application for the order; or 
– (b) the child’s habitual residence cannot be determined and the child is physically 

present in Saskatchewan

• 6(2) The removal or retention of a child without the consent of the child’s legal decision-
maker does not alter the habitual residence of the child unless: 

– (a) each person with decision-making responsibility for the child agrees to the removal 
or retention of the child; or 

– (b) the child has resided in the other jurisdiction for a period of at least one year after 
the child’s legal decision-maker knew or ought to have known of the whereabouts of the 
child, no process has been commenced to return the child, and the child is settled in the 
new jurisdiction.



Jurisdiction – CLA, 2020
Transfer of jurisdiction  
• 7(1) If the court is of the opinion that it is in the best interests of the child 

to do so, the court may: (a) request that an extra-provincial tribunal 
assume jurisdiction with respect to an application for a parenting order; or 
(b) adjourn an application to allow the parties to pursue an application for 
a parenting order before an extra-provincial tribunal. 

• (2) For the purposes of subsection (1), the court may refer an application 
for a parenting order to the jurisdiction in which: (a) the child is a national; 
(b) the child has property; (c) the parties have commenced an action for 
separation or divorce; or (d) the child has a substantial connection. 

• (3) If, on the request of the court, an extra-provincial tribunal agrees to 
assume jurisdiction with respect to an application, the court may transfer 
jurisdiction to the extra-provincial tribunal. 

• (4) On the request of an extra-provincial tribunal, the court may accept 
the transfer of jurisdiction from the extra-provincial tribunal with respect 
to an application.



Recognition – CLA, 2020
• New provision: Recognition of extra-provincial parenting 

order 
• 24(1) An extra-provincial parenting order may be filed with 

the court, together with an affidavit of the person seeking 
to file the order stating that the order is in effect and has 
not been set aside or varied by another court or by an 
extra-provincial tribunal. 

• (2) The extra-provincial parenting order filed with the court 
must be certified as a true copy by: (a) a judge or other 
presiding officer of the extra-provincial tribunal; or (b) the 
clerk or other official charged with the keeping of records 
and orders of the extra-provincial tribunal.



Recognition
• (3) No proof is required of the signature or appointment of a judge, presiding officer, 

clerk or other official with respect to any certificate produced as evidence pursuant to 
this section. 

• (4) The person filing the extra-provincial parenting order must provide notice of the 
filing to all other parties affected by the extra-provincial parenting order. 

• (5) Subject to subsection (6), an extra-provincial parenting order, once filed, shall be 
recognized as if it had been made by the court. 

• (6) On application by any party affected by the extra-provincial parenting order, the 
court may refuse to recognize the extra-provincial parenting order if: (a) the order was 
made by an extra-provincial tribunal that did not have jurisdiction; (b) except in cases of 
urgency, the order was made without the child having an opportunity to be heard in 
accordance with the laws of the jurisdiction in which the order was made; (c) except in 
cases of urgency, the order was made without a party having an opportunity to 
participate in the proceeding that led to the order; or (d) recognition of the order would 
be manifestly contrary to public policy in Saskatchewan. 

• (7) Subject to the regulations, a request for advance recognition or a declaration of 
enforceability of an extra-provincial parenting order is to be made in the prescribed 
form and manner. 

• (8) The court shall not review the merits or the fact-finding of an extra-provincial 
parenting order



Enforcement – CLA, 2020
• 25  On application, the court may: 

– (a) enforce an extra-provincial parenting order that has been recognized 
pursuant to section 24 as if the order had been made by the court; and 

– (b) make any order that the court considers necessary to give effect to the 
extra-provincial parenting order as if the order had been made by the court.

• 26  If, on an application pursuant to section 25, the court orders the return of the 
child to the other jurisdiction, the court may: 
– (a) make any interim order with respect to decision-making responsibility or 

parenting time that is in the best interests of the child to ensure the child’s 
return to the child’s legal decision-maker; and 

– (b) make an order mentioned in clause (a) conditional on prompt 
commencement of action in the jurisdiction and attach any other conditions
to the order that the court considers appropriate, including conditions relating 
to payment of costs for reasonable travel and other expenses related to the 
proceedings.



Assisted Human Reproduction
(AHR)

• Significant changes to the CLA to deal with 
parentage 

• Followed much of Ontario’s AHR regime



Assisted Human Reproduction
(AHR)

• Key issues addressed:
– Change from mother/father to parent
– Clarification of presumptions: some apply when 

child is conceived through sexual intercourse, 
other presumptions apply if AHR used

– New process for surrogate mother to relinquish 
parentage – parties can enter into surrogacy 
agreement pre-conception, relinquishment in 
writing post birth (ex parte application to court 
but notice required if either requirement not met)



Assisted Human Reproduction
(AHR)

– Intended parents (where no surrogate is involved) 
can enter into a parentage agreement pre-
conception. Maximum 4 parties to this 
agreement.

– Must be consent for posthumous conception
– Any person with sufficient interest may apply to 

court for a declaration of parentage



Status of agreements

• New s.23 allows a party to an agreement 
dealing with decision-making responsibility or 
parenting time to file the agreement in court 
along with affidavit stating the agreement is in 
effect, similar to process for filing support 
agreements.  Agreement may be enforced as if 
it were an order of the court.



No changes to:

• guardianship of children’s property, or to 
presumption of decision-making 
responsibilities by operation of law

• provisions regarding family service hearings 



Coming changes

• Bill C-78 amended the Federal Orders and 
Agreements Enforcement Assistance Act 
(FOAEAA) – most amendments not yet in force

• Part 1 of FOAEAA will permit applicants to 
apply for locate information from federal 
databanks to apply for or enforce a support 
order, and apply for or enforce a parenting 
order

• Review of Family Maintenance Act



Questions?

Kim Newsham
306-787-5709
Kim.newsham@gov.sk.ca
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