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Overview of Best Practices
Investigations should: 
 Be prompt and undertaken as reasonably as possible.
 Be in accordance with the employer's internal investigation policies
 Be conducted by a person who is neutral, unbiased, and competent. 
 Provide the respondent employee with:
 the substance of the specific allegation against them; and
 an opportunity to respond to the allegations.

 Be thorough and unbiased.
 Be documented.
 Conclude with conclusions about the merits of the complaint based upon the evidence, and 
with appropriate corrective action.



Obligations of the Employer

NA v 1416992 Ontario Ltd and LC, 2018 CHRT 33

Duty of prompt and effectual action
Duty to mitigate (correct the problem)
Duty to investigate/maintain a safe work environment



Has the Employer Reacted Properly ? 
Laskowska v Marineland of Canada Inc., 2005 HRTO 30

 Awareness of issues of discrimination/harassment, Policy Complaint Mechanism and Training: 
Was there an awareness of issues of discrimination and harassment in the workplace at the time 
of the incident? Was there a suitable anti-discrimination/harassment policy? Was there a proper 
complaint mechanism in place? Was adequate training given to management and employees;

 Post-Complaint: Seriousness, Promptness, Taking Care of its Employee, Investigation and 
Action: Once an internal complaint was made, did the employer treat it seriously? Did it deal 
with the matter promptly and sensitively? Did it reasonably investigate and act; and

 Resolution of the Complaint (including providing the Complainant with a Healthy Work 
Environment) and Communication: Did the employer provide a reasonable resolution in the 
circumstances? If the complainant chose to return to work, could the employer provide him/her 
with a healthy, discrimination free work environment?



Choice of Investigator

 Internal vs External Third-Party

Murchoe v JB’s Mongolian Grill, 2006 HRTO 33:
166 … It is very important that the investigator understand human rights legislation and the concept 
of harassment in particular. … The investigator should also have experience and sensitivity in dealing 
with employees and employment issues.

The perception of neutrality and a lack of bias to both the complainant and the alleged harasser are 
key qualities the investigator must possess. Therefore, the person chosen should not be in a position 
of influence over these individuals …

Care should be taken to select an investigator to suit the situation …



Assessing the Reasonableness of an 
Employer’s Response

The “Wall” test: Wall v Embro (1995), 27 CHRR D.44 (Ont Bd of Inquiry)

 There is an obligation of promptness in dealing with a harassment complaint.

 There is an awareness by the employer that sexual harassment is prohibited conduct.

 The issue must be dealt with seriously.

 The employer must demonstrate that there is a complaint mechanism in place.

 The employer has an obligation to provide a healthy work environment.

 There is an obligation for management to communicate its actions to a complainant.



Considerations of Procedural Fairness: 
Oberg

Oberg v Board of Education of the South East Cornerstone School Division No 209 of 
Saskatchewan, 2020 SKQB 96

36 Conducting a fair workplace investigation requires considering bias, thoroughness, and the 
employee's right to reply and be heard. Many Canadian courts have criticized employers for 
failing to provide employees with a fair and fulsome opportunity to respond. 



Considerations of Procedural Fairness: 
Oberg

Errors in workplace investigations:
 Failing to act impartially

 Rushing to judgment before obtaining the facts

 Failing to be transparent or honest with the accused employee during the investigation process:

 Failing to provide particulars of allegations to an accused employee:

 Failing to provide the accused employee with an adequate opportunity to explain or respond:

 Failing to consider an employee's response

 Failing to interview witnesses with potentially relevant information

 Failing to consider other evidence, such as surveillance or computer records, which might be relevant to the 
investigation

 Failing to follow the employer's own policies regarding the conduct of workplace investigations
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